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IN THE

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT.

No. 15911.

BILL WILLIAM PROHOROFF,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

APPELLANT'S OPENING BRIEF.

JURISDICTION.

This is an appeal from a judgment rendered and en-

tered by the United States District Court for the Southern

District of California, Northern Division. The appellant

was sentenced to custody of the Attorney General for a

period of six months. (R. 5-6)* Title 18, Section 3231,

United States Code, confers jurisdiction in the district court

over the prosecution of this case. This Court has juris-

R refers to the printed Transcript of Record.



diction of this appeal under Rule 27 (a) (1) and (2) of the

Federal Rules of Criminal Procedure. The notice of ap-

peal was filed in the time and manner required by law. (R

STATEMENT OF THE CASE.

The indictment charged appellant with violation of the

Universal Military Training and Service Act. (R 3-4) It

was alleged that he became a registrant of Local Board No.

71 of the Selective Service System in the County of Fresno,

State of California, and that having theretofore been duly

classified in Class I-A, did knowingly refuse and fail to

comply with the order of his said Local Board No. 71 to re-

port for induction. (R 3-4)

Appellant pleaded not guilty, waived jury trial and

was tried on December 30, 1957. (R 9) A written motion

for judgment of acquittal was filed. (R 4-5) The motion

v;as denied and the appellant was found guilty and sen-

tenced on January 20, 1958. (R 39) The motion contains

all of the grounds that the Appellant relies upon for re-

versal of the judgment in this case. (R 50)

THE FACTS.

Appellant was registered with the Selective Service

System on December 30, 1952 (Ex 1, 2); this registration

and all subsequent acts were the result of repeated effort

by the F.B.I. (Ex 115, R 43)*

Ex refers to the Government's exhibit, the selective service

file of appellant. The pagination is at the bottom of each sheet

of the exhibit, circled.



He was sent the standard Classification Questionnaire

(SSS Form No. 100) on February 2, 1953. He returned

this 8 page form with only his signature inserted (Ex 7-

14) accompanying it with a letter stating "When I talked

to your detectives in Fresno I explained our whole religion

to them." (Ex 16) At the time of his sentencing he in-

formed the Court that he considered it wrong to perform

any part of the conscription process but that, at the urging

and on the advice of the F.B.I, agent he cooperated as a law-

abiding citizen. (R 43)

So, with the F.B.I, agent bringing him in again and

again for questioning and explaining, at every step, he not

only registered but signed and returned the Classification

Questionnaire and eventually the Special Form for Con-

scientious Objectors (SSS Form No. 150). (R 46, Exs 64-67)

In this Special Form he claimed that he should be ex-

empted from military service of any kind because he had

opposition to participation in warfare on religious grounds.

(Ex 64) He showed that he believed in a Supreme Being;

that he had had religious training (Ex 64); that he was

raised in the Molokan faith and believed in it (Ex 65, No.

3); that he was a complete pacifist (Ex 65, No. 5) and that

he had given public expression of his beliefs (Ex 65, No.

7). He showed that both his parents were Molokans (Ex

66, No. 5) and that his church was one of the so-called his-

toric peace churches (Ex 66, No. 2 (e) ) ; that he never had

been connected with any military organization (Ex 66, No.

3) and he gave three references pertaining to his sincerity.

(Ex 67)



Thereupon the Local Board without any evidence con-

tradicting any of his showings reclassified him in the same

Class I-A (available for any type of military service). (Ex

15)

Thereafter he was ordered to report for induction, and,

upon his failure to do so was indicted.

QUESTIONS PRESENTED AND HOW RAISED.

I

The threshold question of availability of defenses is

present because appellant never took an administrative ap-

peal.

The question here presented is whether the rule of ex-

haustion of administrative remedies should be relaxed due

to the presence of mitigating facts. This question was raised

when the trial judge stated that he had "no power" to re-

view the propriety of the action of the local board because

of the defendant's failure to appeal during the administra-

tive process. (R 36)

II

Appellant presented written evidence to the local board

which, if true, showed that he met all the statutory require-

ments for a conscientious objector classification. Without

any recorded adverse evidence the board rejected his

prima facie case.

The question here presented is whether his file shows

anything that constituted a basis in fact for rejecting his

evidence. This question was raised by the motion (R 4)



and by the trial court's refusal to consider this ground.

(R36)

III

Appellant presented evidence that there were four

selective service local boards officed together in Fresno.

(R 12, 23) Appellee offered evidence to show that Local

Board No. 71 had geographical jurisdiction over the area

where appellant resided on the date of his registration.

The question presented here is whether appellee's evi-

dence was admissible over objection (R 25, 26, 32, 33), and

did it afford a basis for the trial court to take judicial

knowledge that this local board had geographical jurisdic-

tion.

SPECIFICATION OF ERRORS.

I

The district court erred in failing to grant the motion

for judgment of acquittal.

II

The district court erred in convicting the appellant

and entering a judgment of guilty against him.

SUMMARY OF ARGUMENT.

I

The court-made rule requiring that a defendant exhaust

his administrative remedies should be relaxed when a

proper showing is made to excuse such failure and when
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the defendant has a meritorious defense that would gain

him acquittal, if available.

The facts in this case bring appellant within the posi-

tion taken by this Court in Evans v. United States, 252 F.

2d 509.

II

Appellant submitted facts prima facie entitling him to

a conscientious objector classification. There was not a

scintilla of evidence placed in the file contradicting his

certificated evidence.

The only possible basis the board could have, outside

of the "speculation and suspicion" condemned by the Su-

preme Court in Dickinson v. United States, 74 S. Ct. 152,

158, is the board's repeated experience with him as a de-

linquent. Annoying as this experience may have been to

the board, it gave no basis for a belief that he was a sham

or insincere; in fact, everything connected with his recal-

citrance is consistent with sincerity and truthfulness; it even

compels a belief in it. Finally, there never was a finding

of insincerity. The only adverse recordation was that he

was an "evader", a term consistent with religious sincerity,

and this appellation was applied to him only long after he

had failed to report for induction. (Ex 117)

III

Appellee attempted to show that Local Board No. 71

had geographical jurisdiction over appellant, in the follow-

ing ways:

1. By stipulation. Appellant refused. (R 14)



2. By witness Hathaway. This attempt foundered

when it became evident he had made the map from a

description of boundaries dated after the date of appel-

lant's registration. (R 20-21)

3. By witness Ford. The Court accepted her testimony

as a basis for using the doctrine of judicial notice. Ap-

pellant had objected to her testimony on the grounds of no

foundation, hearsay and not relevant. (R 25, 26, 32 33)

ARGUMENT.

Appellant Should Not Be Barred from His Defenses

Because He Did Not Exhaust His Administrative

Remedies.

The undisputed evidence concerning appellant's con-

duct during his selective service processing is susceptible

of two opposite views:

1. He was a slacker who deserves no sympathy or

leniency from a court;

2. He was a sincere religious objector whose consist-

ent conduct of opposition to military service entitles him to

his day in court, to have his defenses weighed.

Appellant urges that the Court adopt the second view.

The relevant facts are to be found in the selective service

file (the Exhibit) and in appellant's statement to the trial

court. (R 43) Read together the appellant's motivation is

obviously not a desire to obstruct the administrative process

or to mislead the draft board or the F.B.I. ; he definitely

believed the Molokans were exempt from registering for
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military service. (R 43) However, when the F.B.I. agent

informed him that this wasn't so (R 44, top) he replied

"Well, if that's the case, Mr. Groves then I feel I'm not tak-

ing part in any kind of military service if I register," and

the agent said "That's right." (R 44, bottom)

This above-stated explanation is consistent with all his

conduct, prior and subsequent. Any other explanation is

unnecessarily skeptical and tortured.

The record further shows that he relied on Mr. Groves

(R 47) and that the agent never mentioned anything to

him about taking an administrative appeal if the Local

Board did not give him the conscientious objector classifica-

tion. (R 46) The question presented here is was there

a duty upon or assumed by the agent or any government

official to do more for this registrant than for the ordinary

one'' The ordinary one gets a post-card notice.

Appellant will argue that the factual situation here

presented should persuade the Court to hold that having

gone as far as he did the F.B.I, agent should also have in-

formed the registrant about the administrative appeal re-

quirement. This is so because it was obvious to anyone

as familiar with selective service religious objectors as an

F.B.I. agent assigned to this work, that if the local board

rejected the registrant's claim, the registrant was an in-

evitable candidate for federal prison.

Appellant will also argue that he had reason to re-

pose confidence in the F.B.I. agent, the official who ob-

viously had power to arrest and confine him, the official

who was friendly, informative and who assumed the role

of counsellor. The F.B.I. agent set the stage for appellant
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to rely on him. Appellant had no other advisor. Nor were

there official Advisers to Registrants. These points will be

gone into again hereinafter in more detail to the conclusion

that if the agent had not assumed the role of adviser ap-

pellant would undoubtedly have consulted his father's at-

torney as his father suggested. (R 47) That because of

the above he relied and continued to rely on the F.B.I,

agent. (R 47)

A. In the first place, the Selective Service regulations

themselves recognize that registrants are not the kind of

persons who have a familiarity with administrative or legal

process or who are accustomed to seek legal advice, that is,

if they have to pay a fee for it. Section 1604.41 (32 C.F.R.)

provides for official Advisors to Registrants. (See below)

Although the record in this case contains no mention of

this advisor official, this Court knows that the local boards

uniformly ignored the provision for such officials and the

further provision that their names and addresses be posted.

In the following decisions of this Court this fact is

clear, on the pages hereafter noted: Chernekoff v. United

States, 219 F. 2d 721 at 724; Kaline v. United States, 235 F.

2d 54 at 58; Mason v. United States, 218 F. 2d 375 (see opin-

ion denying Petition for Rehearing) ; Uffelman v. United

States, 230 F. 2d 297, 301.

In Davidson v. United States, 218 F. 2d 809, the Record,

at page 42, gives the testimony of Col. Hartwell, assistant

deputy director of Selective Service for the State of Cali-

fornia, on November 18, 1953:

"The Witness: We have—while we don't in this

state have that which under Section 1604.41 appears
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to be discretionary, as to the appointment of advisors

to registrants, we do not have them set up as such.

We call them registrars. But they perform the same

duties as the advisor to a registrant.

Q. (By Mr. Tietz) In other words, you would

say that in the State of California there is no official

designated as an advisor to a registrant, as provided

in Section 1604.41?

A. Under my jurisdiction, I don't think that we
have any here.

Q. And at no time during the processing of this

defendant, which started in 1948, did Local Board No.

89 have such an official?

A. As designated."

Further, after this Court and others had a considerable

number of cases where the failure of the boards to comply

with this provision was made an issue the regulation was

amended to change the provision from mandatory ("shall

be appointed") to discretionary ("may") on 15 February

1955.

"Advisors to Registrants.

1604.41 Appointment and Duties.—^Advisors to

registrants may be appointed by the Director of Selec-

tive Service upon recommendation of the State Di-

rector of Selective Service to advise and assist regis-

trants in the preparation of questionnaires and other

selective service forms and to advise registrants on
other matters relating to their liabilities under the

selective service law. Every person so appointed

should be at least 30 years of age. The names and ad-

dresses of advisors to registrants within the local board

area shall be conspicuously posted in the local board
office."
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Appellant's point does not depend upon whether the pro-

vision was mandatory or not; he is showing only that the

need for advisors has always been recognized by the Selec-

tive Service System itself and that the Court may take

judicial notice that the California boards had none.

B. The intent of Congress was to raise an army and

to get conscientious objectors into civilian work that con-

tributes to the national health, welfare and interest.

(U.M.T. & S. Act, Sec. 6 (j) ) . To allow registrants needlessly

to head into prison is to subvert the Act. No one meeting

appellant ever doubted his sincerity (except possibly the

prosecutor) or his firm intent to refuse military service.

For these reasons and because of the advisory conduct and

relationship of the F.B.I, agent to this registrant it there-

fore became incumbent on the officials to inform him that

an administrative appeal was a required step, once the

local board rejected his claim and evidence. Under the

circumstances a post card notice with fine print referring

to 10 days to appeal is not enough of a discharge of this

obligation. His draft history showed that he had the fixed

idea that he would do only what Mr. Groves told him was

required of him. (R. 47) It was certainly morally wrong

to let him head straight for prison, without a specific warn-

ing concerning appellate necessity. The Court is asked

to declare that it was also legally wrong.

C. This Court, and others, have spoken on the type of

judicial consideration that is to be accorded registrants

who have not precisely obeyed procedural requirements.

Cox V. Wedemeyer, 192 F. 2d 920, where this Court

pointed out:
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"* * * None of them (is) represented by counsel."

(923) and

Ex parte Fabiani, 105 F. Supp. 147, where Judge Mc-

Granery declared:

"The different objective to be achieved by the new
Act behooves us to employ a more liberal standard of

judicial review, so as better to protect the rights of

the individual. Should—which God forbid—world ten-

sions increase greatly or should general war come,

then the judicial arm can once again cut to the barest

minimum its supervision of the operations of the draft."

(146-147) and

United States v. Underioood, SD W.Va., 4/27/56, No.

754 where Judge Moore said:

"We know from the evidence that he wanted to

make the claim and we don't find that the clerk told

him how to make it. He and his father went to the

clerk and there is no record that the clerk told them

to apply to the board."

D. Appellant does not claim that the F.B.I, agent

consciously misled or lulled him into security. He does

claim that this was the effect. He believes that the fail-

ure to warn him of the necessity for an appeal should be

weighed in favor of relaxing the rule. As mentioned here-

inabove appellant relied on the agent for guidance. (R.

47) This Court, in Evans v. United States, 252 F. 2d 509,

indicates that a case might arise where the Court would be

inclined to relax the rule; that the condition required for

such a relaxing might be that the registrant claims he was

not aware of his right to appeal. Appellant received the
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standard post-card notice, but he asserts that his continued

relationship with the F.B.I, agent and his expressed reliance

on the agent's advice justified him in believing in general

that the agent would not let him become needlessly en-

trapped; and specifically that the agent would inform him

of a necessity such as an administrative appeal just as

the agent did inform him of the necessity for doing the

many other things the agent again and again brought to

his attention. (R. 47)

Appellant believes that when the F.B.I, undertakes to

advise a selective service registrant on procedural matters

it should be required to advise him more fully than was

done here.

A somewhat analogous situation was decided by Judge

Underwood in United States v. Carleton, (SD Ohio) Crim.

No. 6030 on October 24, 1951. There, the agent procured

a waiver from the registrant, wherein he withdrew his

claim for a conscientious objector classification and relied

solely on his claim for a minister's classification, as one

of Jehovah's witnesses. In finding the defendant not guilty

Judge Underwood concluded:

"The waiver which defendant signed was not ef-

fective because he did not fully understand the con-

sequences." (Slip op. p. 3)

Some features of appellant's case may be speculative

or debatable but it is certain that he did not understand

he had to ask the local board to send his file to the appeal

board or else have his mouth shut from then on.

Appellant asks the Court to declare that when govern-

ment officials are dealing with a registrant under circum-
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stances like those of this case the postcard notice is not

enough; that either the registrant should be specifically

told of the necessity for an administrative appeal or that

the rule requiring exhaustion of administrative remedies

be relaxed.

11.

The Denial of the Conscientious Objector Status

Was Without Basis in Fact.

Section 6(j) of the act (50 U.S.C. App., § 456 (j), 65

Stat. 75, 83, 86) provides:

"Nothing contained in this title shall be construed

to require any person to be subject to combatant

training and service in the armed forces of the United

States who, by reason of religious training and belief,

is conscientiously opposed to participation in war in

any form. Religious training and belief, in this con-

nection, means an individual's belief in a relation to

a Supreme Being, involving duties superior to those

arising from any human relation, but does not include

essentially political, sociological, or philosophical views

or a merely personal moral code."

Section 1622.14 of the Selective Service Regulations (32

C.F.R., § 1622.14) provides:

"Class I-O: Conscientious objector available for

civilian work contributing to the maintenance of the

national health, safety, or interest.

— (a) In Class I-O shall be placed every registrant

who would have been classified in Class I-A but for

the fact that he has been found, by reason of religious

training and belief, to be conscientiously opposed to

participation in war in any form and to be conscien-
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tiously opposed to participation in both combatant and

noncombatant training and service in the armed forces."

Section 1622.11 provides:

"Class I-A-O: Conscientious Objector Available

for Noncombatant Military Service Only.— (a) In

Class I-A-O shall be placed every registrant who
would have been classified in Class I-A but for the

fact that he has been found, by reason of religious

training and belief, to be conscientiously opposed to

combatant training and service in the armed forces."

The attitude of the Selective Service System and of

the court below, concerning whether there was a basis

in fact for the classification was grounded upon error.

To begin with, it ignores the doctrine of Dickinson V.

United States, 346 U.S. 389 (1953). That decision requires

that the board, "* * * must find and record affirmative

evidence that he has misrepresented his case * '•' *"—346

U.S., pp. 396-397, 399 (dissenting opinion). And it also

ignores the doctrine of Witmer v. United States, 75 S.Ct.

392 (1955), wherein the yardstick of sincerity is made the

law. Absent any finding recorded that questions it, the

Dickinson doctrine controls.

Congress says that a man is a conscientious objector

if he (1) believes in a Suprem.e Being, (2) conscien-

tiously opposes participation in the armed forces by

combatant or noncombatant service, and (3) bases such

objection on religious training and belief. The appellant

concededly believed in a Supreme Being. He opposed

participation in the armed forces. He based those objec-

tions on his religious training and belief.
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The evidence submitted by the appellant established

at least prima facie^ that he had sincere and deep-seated

conscientious objections against participation in combat-

ant and also noncombatant military service and that these

objections were based on his "relation to a Supreme Being

involving duties superior to those arising from any human

relation." This material also showed that his belief was

not in the least based on "political, sociological, or philo-

sophical views, or a merely personal moral code"; that it

was entirely based upon his religious training and belief

as one of the Molokans. (Ex 66)

The Selective Service System raised no question

[none is recorded] concerning the veracity of the peti-

tioner. The question therefore is not one of fact, but is

one of law; Dickinson v. United States, supra. The law

and the facts in his file, at least prima facie, establish

that petitioner is a conscientious objector opposed to

combatant and noncombatant service.

In view of the fact that there is no contradictory

relevant evidence in the file, disputing appellant's state-

ments as to his conscientious objections, and there is no

question of veracity presented, the problem to be deter-

mined here by this Court, appellant repeats, is one of

law rather than one of fact. The question to be deter-

mined is: Was the decision (that the evidence did not

^The language of Dickinson is:

"But when the uncontroverted evidence supporting a
registrant's claim places him prima facie within the statutory
exemption, dismissal of the claim solely on the basis of sus-
picion and speculation is both contrary to the spirit of the Act
and foreign to our concepts of justice.

"Reversed." [74 S. Ct. 152, 158].
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prove appellant was a conscientious objector opposed to

both [or either] combatant and noncombatant military

service) arbitrary, capricious and without basis in fact?

The undisputed documentary evidence in the file

showed that the appellant was conscientiously opposed

to participation in combatant and noncombatant mili-

tary service. This showing brought him squarely within

the statute and the regulation providing for classifica-

tion as a conscientious objector. This entitled him to

exemption from combatant and noncombatant military

training and service.

There is absolutely no evidence whatever in the draft

board file that appellant was willing to do military

service. All of his papers, and every document sup-

plied by him, staunchly presented the contention that

he was conscientiously opposed to participation in both

combatant and noncombatant military service. Never,

at any time, did the appellant suggest to the Selective

Service System, or even imply, that he was willing to

perform any military service. He, at all times, contended

that he was unwilling to go into the armed forces and

do anything as a part of the military machinery.

It has been held by many courts of appeal that the

rule laid down in Dickinson v. United States, supra, (hold-

ing that if there is no contradiction of the documentary

evidence showing exemption as a minister, there is no

basis in fact for the classification) also applies in cases

involving other claims.

Weaver v. United States, 8th Cir., 1954, 210 F.2d

815, 822-823;
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Tajfs V. United States, 8th Cir., 1953, 208 F.2d

839, 331-332;

United States v. Hartman, 2d Cir., 1954, 209 F.2d

366, 368, 369-370;

Pine V. United States, 4th Cir., 1954, 212 F.2d 93,

96;

Jewell V. United States, 6th Cir., 1953, 208 F.2d

770, 771-772;

SchuTuan v. United States, 9th Cir., 1953, 208 F.2d

801, 802, 804-05;

j

Jessen v. United States, 10th Cir., 1954, 212 F.2d

897, 900;

United States v. Close, 7th Cir., 1954, supra;

United States v. Wilson, 7th Cir., 1954, 215 F.2d

443, 446;

contra United States v. Simmons, 7th Cir., 1954,

213 F.2d 901.

Simmons was reversed by the Supreme Court on

March 14, 1955, Simmons v. United States, 75 S.Ct. 397.

The reversal was on other grounds, however and it re-

mained for Witmer, 75 S.Ct. 392, to settle the point. In

Witmer, it was held that the inconsistent statements and

positions of the registrant, gave the Selective Service

System a basis in fact for disbelieving his sincerity and

denying his claim for a conscientious objector classifica-

tion. The Court referred to the Department of Justice

findings that Witmer had retreated from one deferred

claim to another (for a total of three claimed statuses)

and had made inconsistent statements, and had offered

to contribute to the war effort [395].

Appellant Prohoroff's file cannot be fairly charged

with containing any of the above flaws. He was entitled

to at least a I-A-O conscientious objector classification.
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That he might have turned it down, was no excuse for not

giving it to him. See Franks v. United States, 9th Cir., 216

F.2d 266, 269.

In Jessen v. United States, 10th Cir., 1954, supra, 900,

after quoting from Dickinson, supra, the Court said:

"Here, the uncontroverted evidence supported the

registrant's claim that he was opposed to participation

in war in any form. There was a complete absence of

any impeaching or contradictory evidence. It follows

that the classification made by the State Appeal Board

was a nullity and that Jessen violated no law in re-

fusing to submit to induction."

A conscientious objector believes, and governs his pro-

fessions and conduct accordingly. The relevant evidence is

all on one side, Prohoroff's. His veracity was never ques-

lioned.

There must be an affirmative finding that his evidence

lacked credibility. "It is hard to see how the board could

have refused a deferment under the case of Dickinson v.

United States, 346 U.S. 389, unless there was an affirma-

tive finding that the evidence lacked credibility." United

States V. Willia(ms, No. 8917 Criminal, D. Conn., April 2,

1954, Judge J. Joseph Smith. And see United States v.

Peebles, 7th Cir., 220 F.2d 114, 119, and cases cited. Also

Weaver v. United States, supra, Jewell v. United States,

supra, Hagaman v. United States, 3d Cir., 213 F.2d 86,

United States v. Izumihara, D. Hawaii, 120 F.Supp. 36,

United States v. Close, 7th Cir., supra.

This phase of Prohoroff's case is similar to a case de-

cided by this Court in 1954. In Shepherd v. United States,

9th Cir., 217 F.2d 942, we read:
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"However, this case differs in an important par-

ticular from the Hinkle case where we pointed out

that there was no suggestion of any sham or fakery

on the part of Hinkle whose beliefs and views were

admittedly sincere and genuine. Here it is to be noted

the Department's recommendation of a denial of ex-

emption was based upon a disbelief in Shepherd's hon-

esty and sincerity as well as upon the legal conclu-

sions that he could not be a conscientious objector be-

cause of his belief in self defense and in theocratic

war." [945]

To repeat, and conclude, no one has questioned Pro-

horoff's sincerity, or attempted to rebut his prima facie

case.

ni.

Appellee Failed to Establish Geo^aphical Jurisdiction

in Local Board 71.

The subject of geographical jurisdiction has always

been given serious consideration in selective service prose-

cutions. Anderson v. United States, 66 S. Ct. 483; Johnston

v. United States, 76 S. Ct. 739.

It is firmly established that an invalid order of a local

board affords no basis for a conviction. It is a corollary

that a local board must have initial geographical jurisdic-

tion before it can issue a valid order. This is also the clear

meaning of the selective service regulations:

1613.12 Instructions Concerning Completion of

Registration Card.— (a) The registrar shall take ex-

treme care that the place of residence of the registrant

is correctly entered on line 2 of the Registration Card

(SSS Form No. 1) . The local board having jurisdiction
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over the place of residence entered on line 2 of the

Registration Card (SSS Form No. 1) shall always have

jurisdiction over the registrant, unless otherwise di-

rected by the Director of Selective Service. The reg-

istrar shall require the registrant to give sufficient in-

formation as to the location of the place of his res-

idence to establish such place within the jurisdiction of

a local board. The registrant shall not be permitted to

give a place of residence outside of the several States

of the United States, the District of Columbia, the

Territory of Alaska, the Territory of Hawaii, Puerto

Rico, the Virgin Islands, Guam, or the Canal Zone.

In describing his place of residence, the registrant shall

give the street number thereof, when used, and in

every case he shall give the name of the town, town-

ship, village, or city, and the county and State in which

it is located. No R. F. D. route number shall be suf-

ficient unless it is supplemented by more particular

information showing where the place of residence is

located on the R. F. D. route. The registrant shall be

permitted to determine what place he desires to give

as his residence when he is not located in the same

place all of the time. (32 C.F.R., Sec. 1613.12)

This is also the conclusion of the Eighth Circuit wherein

the court declared "The local board of defendant's residence

had jurisdiction." Doty v. United States, 218 F. 2d 93, 96.

This also seems to be the view of the Supreme Court,

in Estep v. United States, 66 S. Ct. 423, wherein we read:

"It is only orders 'within their respective juris-

dictions' that are made final. It would seem, therefore,

that if a Pennsylvania board ordered a citizen and res-

ident of Oregon to report for induction, the defense
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that it acted beyond its jurisdiction could be inter-

posed * * *."

It also follows that it is an essential part of a prosecu-

tion to show said geographical jurisdiction, after the de-

fendant presents evidence to preclude the application of the

doctrines of official regularity and judicial notice. This

was recognized by appellee when it accepted the trial court's

invitation to reopen its case for such purpose. (R 14)

This point, as raised, is apparently one of first impres-

sion in a draft case, the only authority found, bearing on

the subject, being United States v. Kemler, 44 F. Supp. 649,

v/herein the court held:

(10) Further, in this connection, there is no suf-

ficient allegation in the indictment that the defend-

ant was within the jurisdiction of Selective Service

Board Number 128, Revere, Suffolk County, Massachu-

setts. Certainly, it was essential that he should be,

in order to commit the offense charged. If the defend-

ant was not within the jurisdiction of this Board any

report Dr. Musgrave might make would not be within

his official function. (652)

The Selective Service regulations (32 C.F.R.) provide

that the county shall be divided into local board areas:

Local Boards.

1604.51 Areas.—The State Director of Selective

Service for each State shall divide his State into local

board areas. Normally, no such area should have a

population exceeding 100,000. There shall be at least

one separate local board area in each county; provided,

that an intercounty local board may be established for
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an area not exceeding five counties within a State

when the Director of Selective Service determines,

after considering the public interest involved and the

recommendation of the Governor, that the establish-

ment of such local board area will result in a more

efficient and economical operation.

1604.54 Jurisdiction.—The jurisdiction of each

local board shall extend to all persons registered in,

or subject to registration in, the area for which it was

appointed. It shall have full authority to do and per-

form all acts within its jurisdiction authorized by the

selective service law.

It is submitted that the Act itself (U.S.C, Title 50,

App. Sec. 10 (b) (3) ) completely clarifies the point appel-

lant is relying on:

"Such local boards, or separate panels thereof each

consisting of three or more members, shall, under rules

and regulations prescribed by the President, have the

power within the respective jurisdictions of such local

boards to hear and determine * * *" (Italics supplied).

Appellant introduced evidence to show that there were

four local boards officed together in the city of Fresno.

(R 12) This precluded application of the doctrine of of-

ficial regularity, and, as recognized by appellee (R 14)

necessitated a showing that Local Board No, 71 was the

board that had jurisdiction over appellant. Additionally,

judicial notice that appellant's residence was in the area

of Local Board No. 71 would have been permissible only

if the county had one local board. This was recognized

by the trial court. (R 14, 20) The judge therefore invited

appellee to reopen its case and present evidence.
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Appellee's first attempt (after an abortive effort to

persuade appellant to stipulate away this defense, R 13),

was to use Area Coordinator Hathaway. This attempt

foundered when it became evident that the boundary map

was made from a legal description attached to a letter

from Col. Lyman dated 1953 and the undisputed evidence

was that appellant had registered in 1952. (R 19) The

Col. Lyman letter was part of Exhibit marked 2 for identifi-

cation (R 20) and was withdrawn by the appellee at the

close of all argument. (R 35)

Appellee's next attempt was to use Mrs. Ford, Group

Coordinator for the Local Board Group. (R 22)

She testified that she was and had been in charge of the

draft board office since 1948 (R 22); that the white type-

written sheet in Exhibit 2 was in the office during her en-

tire period of service and that she made the large map

from it in 1949. (R 25-26) Appellant objected to this evi-

dence on the ground that there was insufficient foundation

to show that it was official; that the white sheet didn't

have even the rather limited authentication that had been

furnished for the blue sheet in Exhibit 2.; it had been shown

that the blue sheet was the work of a Selective Service of-

ficial, Colonel layman. (R 16)

The testimony of appellant's witness Ford showed that

the white sheet description had nothing on it to show it was

the official product of state headquarters other than the

'^belief' of the witness that it came from the state office.

(R 24)

Without these documents, admitted into evidence later

(R 35), there concededly would have been no basis what-
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ever for the trial court to conclude that Local Board 71

had jurisdiction over appellant.

Appellant submits that his objection to the admission

of these documents should have been sustained. These

documents were not ancient (in California a document

must be 30 years old to be presumed to be genuine: Cali-

fornia Code of Civil Procedure, Sec. 1945); nor were they

of general notoriety or interest, nor had defendant at any

time admitted their execution, nor had they ever been in his

possession. All these documents were concededly recently

manufactured and more adequate foundation concerning

their correctness could easily have been furnished by the

State Director of Selective Service. The fact that the sheet

of paper bore a heading "Local Board No. 71" and a ter-

ritorial description does not sufficiently indicate it was

the boundary officially determined by the State Director.

Nor does the additional evidence (R 32) that it "came

from state headquarters in 1948" supply the deficiency.

Surely some kind of authentication should have been at-

tached to it or certified on it or testified to by a state head-

quarters official. The document describing boundaries

could so easily have been a tentative draft and even if there

had been testimony that it was a final draft there should

have been evidence to show that it had been compared

with the state director's official records or his master copy.

CONCLUSION.

The judgment of the Court below should be reversed.

Respectfully submitted,

J. B. TiETZ,

Attorney for Appellant.
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APPENDIX A.

Index of Exhibits in Record

Identified Offered Received

Plaintiffs Exhibit No. 1 10 10 10

(Selective Service file of

Prohoroff)

Plaintiffs Exhibit No. 2 20, 24-25 34 35

(Boundary description)

Plaintiffs Exhibit No. 3 28 34 35

(Large map)

Plaintiffs Exhibit No. 4 28 34 35

(Small map)
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No. 15911

IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

Bill William Prohoroff,

Appellant,

vs.

United States of America,

Appellee.

BRIEF OF APPELLEE.

I.

JURISDICTION.

Appellant was indicted by the Federal Grand Jury in

and for the Southern District of California on October 9,

1957. under Section 462 of Title 50, United States Code,

Appendix, for knowingly refusing and failing to report

for induction into the Armed Forces of the United States

as ordered to do. [Tr. 3-4.
|

After the appellant was arraigned and pleaded not

guilty, the appellant was tried in the United States Dis-

trict Court for the Southern District of California, North-

ern Division, before the Honorable Gilbert H. Jertberg

without a jury on December 30, 1957. and at the close

of evidence and argument Judge Jertberg found the de-

fendant guilty as charged. [Tr. 9-39.]
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On January 20, 1958, appellant was sentenced to the

custody of the Attorney General for imprisonment for a

period of six months. [Tr. 5-6.]

The District Court had jurisdiction of the cause of

action under 50 U. S. C, Appendix 462, and 18 U. S. C,

3231.

II.

STATUTE INVOLVED.

The Indictment in this case was brought under Section

462 of Title 50, Appendix, United States Code, which

provides in pertinent part:

"(a) Any . . . person charged as herein pro-

vided with the duty of carrying out any of the pro-

visions of this title [sections 451-470 of this Ap-

pendix], or the rules or regulations made or direc-

tions given thereunder, who shall knowingly fail or

neglect to perform such duty . . . shall, upon

conviction in any district court of the United States

of competent jurisdiction, be punished by imprison-

ment for not more than five years or a fine of not

more than $10,000, or by both such fine and im-

prisonment. . . ."

III.

STATEMENT OF THE CASE.

The Indictment returned on October 9, 1957 charges

that the appellant was duly registered with Local Board

No. 71 in Fresno, California; he was classified I-A; he

was ordered to report for induction into the Armed Forces

of the United States on October 12, 1956 in Fresno,

California ; and at that time and place he knowingly failed

and neglected to report for induction into the Armed
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Forces of the United States as so notified and ordered to

do. [Tr. 3-4.]

After arraignment and a plea of not guilty, the appel-

lant was tried before Honorable Gilbert H. Jertberg with-

out a jury on December 30, 1957, at which time he was

found guilty as charged in the Indictment. [Tr. 9-39.]

On January 20, 1958, appellant was sentenced to the

custody of the Attorney General for imprisonment for a

period of six months. [Tr. 5-6.]

Appellant assigns as error the Judgment of conviction

on the following grounds:

(1) The District Court erred in failing to grant the

Motion for Judgment of Acquittal;

(2) The District Court erred in convicting the appel-

lant and entering a judgment of guilty against him.

(App. Br. p. 5.)

IV.

STATEMENT OF THE FACTS.

December 30, 1952, appellant registered with Local

Board 71 in Fresno, California. [Ex. 1, 2.]*

February 24. 1953. appellant wrote to Board 71 stating

that there was no reason for him to fill out the Classi-

fication Questionnaire as he would not take part in any

war. [Ex. 16.]

March 5. 1953, appellant returned to Board 71 his

Classification Questionnaire (SSS Form 100) in which

it appears that he signed Series XIV indicating he had

*Ex. refers to Government's Exhibit 1 : The Appellant's Selec-

tive Service file.



conscientious objection to war, and then scratched out

his signature. [Ex. 7-13.]

March 5, 1953, appellant returned the notarized affidavit

of dependency (SSS Form C-95) which Board 71 had

mailed to him. [Ex. 17-18.]

March 12, 1953, appellant classified I-A by a vote of

two to nothing by Board 71. [Ex. 14.]

March 13, 1953, appellant notified (SSS Form 110)

of his I-A classification. [Ex. 14.]

April 2, 1953, appellant ordered to report for his pre-

induction physical examination (SSS Form 223) at

Fresno, California on April 17, 1953. [Ex. 20.]

April 17, 1953, appellant failed to report for his pre-

induction physical examination as ordered. [Ex. 14,

31.]

April 29, 1953, Board 71 wrote to the individual that

appellant had indicated would always know his (appel-

lant's) address requesting appellant's present address which

was furnished on May 4, 1953. [Ex. 29-30.]

May 5, 1953, Board 71 wrote to appellant advising him

to either report immediately to Board 71 or request a

transfer to the board nearest to his new address in order

to comply with the order to take his pre-induction physi-

cal examination. [Ex. 31.]

May 19, 1953, Board 71 wrote to appellant's father re-

questing him to furnish the appellant's present address.

[Ex. 33.]

June 4, 1953, Board 71 voted two to nothing to order

appellant to report for immediate induction as a de-

linquent. [Ex. 14.]
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June 9, 1953, Board 71 ordered appellant to report for

induction (SSS Form 252) as a delinquent on June 19,

1953 in Fresno, California. [Ex. 34.]

June 19, 1953, appellant failed to report for induction

as ordered. [Ex. 14.]

June 26, 1953, Board 71 reported appellant to the

United States Attorney, Los Angeles, California as a

delinquent. [Ex. 35-36.]

December 14, 1953, the United States Attorney after

reviewing appellant's file returned the case to Board 71

for further action on the grounds that it appeared from

the file that appellant may have indicated he had con-

scientious objections to war and should be given the

opportunity to state his position. [Ex. 44.]

December 17, 1953, Board 71 mailed appellant Special

Form for Conscientious Objector (SSS Form 150.) [Ex.

46-49.]

December 23, 1953, Board 7rs letter of December 17,

1953 was returned to Board 71 by the Post Office marked

"Gone—no address". [Ex. 50.]

December 24, 1953, Board 71 wrote to the individual

that appellant had indicated would always know his

(appellant's) address requesting appellant's present ad-

dress, and this letter was returned by the Post Office

marked: "Person unknown". [Ex. 51-52.]

January 14, 1954, Board 71 wrote to appellant's father

requesting appellant's present address. [Ex. 53.]

January 21, 1954, appellant sent Board 71 his new ad-

dress. [Ex. 54.]

January 28, 1954. Board 7\ sent Special Form for Con-

scientious Objector (SSS Form 150) to appellant. [Ex.

14.]
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January 28, 1954, Board 71 ordered appellant to report

for his pre-induction physical examination (SSS Form

223) on February 4, 1954, at Fresno, CaHfornia. [Ex.

55.]

February 4, 1954, appellant failed to report for his

pre-induction physical examination as ordered. [Ex. 14.]

February 12, 1954, Board 71 received a letter from

appellant in which he states he wants nothing to do with

the armed forces, and that he and his people are planning

to leave the United States. [Ex. 56.]

February 18, 1954, appellant classified I-A by Board

71 by a vote of three to nothing. [Ex. 14.]

February 19, 1954, appellant notified (SSS Form 110)

of his I-A classification. [Ex. 14.]

August 13, 1954, Board 71 ordered appellant to report

his pre-induction physical examination (SSS Form 223)

on August 20, 1954 at Fresno, California. [Ex. 58.]

August 20, 1954, appellant failed to report for his

pre-induction physical examination as ordered. [Ex. 14.]

November 18, 1954, Board 71 voted three to nothing

to order appellant to report for induction as a delinquent.

[Ex. 15.]

January 25, 1955, Board 71 ordered appellant to report

for induction into the armed forces on February 14, 1955

at Fresno, California. [Ex. 60.]

February 14, 1955, appellant failed to report for in-

duction as ordered. [Ex. 15.]
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April 29, 1955, Board 71 reported appellant to the

United States Attorney in Los Angeles, California, as a

delinquent. [Ex. 61-62.]

August 4, 1955, appellant personally appeared at Board

71 and requested "Special Form for Conscientious Ob-

jector (SSS Form 150)" which was handed to him and

completed by him then and there. [Ex. 15, 63-67.]

August 17, 1955, the United States Attorney declined

to prosecute appellant because he was now in touch with

his local board. [Ex. 68.]

September 15. 1955, Board 71 by a vote of two to noth-

ing reopened appellant's classification and classified him

I-A. [Ex. 15.]

September 16, 1955. Board 71 notified appellant (SSS

Form 110) of his I-A classification. [Ex. 15.]

January 9, 1956, Board 71 ordered appellant to report

for his pre-induction physical examination (SSS Form

223) on January 19, 1956 at Fresno, California. [Ex.

69.]

January 24, 1956, Board 71 mailed appellant a Certifi-

cate of Acceptability (SSS Form DD62) certifying that

as a result of the physical examination he took on Janu-

ary 19, 1956 he was found fully acceptable for induction

into the armed forces. [Ex. 70.] This letter was re-

turned to Board 71 by the Post Office on January 30,

1956. [Ex. 96.]

January 31, 1956, Board 71 wrote to the individual

that appellant indicated would always know his (appel-

lant's) address requesting appellant's present address.

[Ex. 97.]
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February 3, 1956, Board 71 telephoned appellant's

father requesting appellant's present address. [Ex. 98.]

February 8, 1956, Board 71 wrote to appellant's father

requesting appellant's present address which was furnished

to Board 71 on February 15, 1956. [Ex. 99.]

February 21, 1956, Board 71 remailed the Certificate of

Acceptability (SSS Form DD62) to appellant. [Ex. 15,

96.]

August 13, 1956, Board 71 mailed appellant a Depend-

ency Questionnaire (SSS Form 118) which appellant re-

turned to Board 71 on August 21, 1956, and in which

he indicated that no one was dependent upon him. [Ex.

101-104.]

September 6, 1956, Board 71 reviewed appellant's case

and voted three to nothing for no change. [Ex. 15.]

September 19, 1956, Board 71 ordered appellant to

report for induction into the Armed Forces of the United

States (SSS Form 252) on October 12, 1956 at Fresno,

California. [Ex. 105.]

October 12, 1956, appellant failed to report for induc-

tion as ordered. [Ex. 15.]
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V.

ARGUMENT.
POINT ONE.

Appellant Was Not Entitled to Judicial Review of

His I-A Classification Because He Failed to Ex-

haust His Administrative Remedies.

As seen from the statement of facts given above the

appellant did not appeal from the last I-A classification

given to him by his local board on September 15, 1955,

and he did not report to the induction center for induc-

tion into the Armed Forces of the United States on Octo-

ber 12, 1956, as ordered. Failure to either appeal the last

classification or report to the induction center when ordered

to report for induction is a failure to exhause adminis-

trative remedies.

Falbo V. United States, 320 U. S. 549, 64 S. Ct.

346 (1944);

Billings V. Tntesdell, 321 U. S. 542, 64 S. Ct. 737

(1944);

Olinger r. Patridge, 196 F. 2d 986 (9th Cir.

1952)

;

Williams v. United States. 203 F. 2d 85 (9th Cir.

1953);

Rozdand v. United States, 207 F. 2d 621 (9th

Cir. 1953):

Skinner v. United States, 215 F. 2d 767 (9th Cir.

1954)

;

Kalpakoff v. United States, 217 F. 2d 748 (9th Cir.

1954)

;

Franey v. United States, 217 F. 2d 750 (9th Cir.

1954)

;
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Mason v. United States, 218 F. 2d 375 (9th Cir.

1955);

Kaline v. United States, 235 F. 2d 54 (9th Cir.

1956)

;

Evans v. United States, 252 F. 2d 509 (9th Cir.

1958).

Appellant concedes that he did not exhaust his admin-

istrative remedies. (App. Br. p. 7.)

POINT TWO.
Appellant Is Not and Should Not Be Exempted From

Exhausting His Administrative Remedies.

Appellant argues that the exhaustion of administrative

remedies rule should not be applied to him. The reason

given for this position appears to be that the evidence

shows appellant relied on advice given to him by an

F.B.I, agent, and said advice effectively "misled or lulled"

appellant to the point that appellant did not appeal. Of

course this does not explain why appellant did not report

to the induction center.

The appellee opposes this argument on the following

grounds

:

(1) There is no evidence that appellant was ever ad-

vised by any F.B.I, agent at any time.

(2) This defense is raised for the first time on appeal.

(3) Assuming an F.B.I, agent did advise appellant,

and this issue was properly raised in the trial court, it

still would not be grounds to prohibit the application of

the rule of exhaustion of administrative remedies to ap-

pellant.
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This case was tried and decided on December 30, 1957.

Appellant's defenses appear in his Motion for Judgment

of Acquittal. [Tr. 4-5.] Appellant did not testify at the

trial of this case in the District Court. At no time prior

to or during the trial was there ever any testimony, evi-

dence, motions, or stipulations that even remotely per-

tain to any conversations between appellant and an F.B.I,

agent. At the conclusion of the trial on December 30,

1957, appellant was found guilty.

On January 20. 1958, appellant appeared before the

trial court for sentence. [Tr. 39.] After the court heard

from counsel and just prior to imposing sentence, the

court asked if appellant had anything to say. [Tr. 43.]

At this time, appellant, while not under oath, told the

court his interpretation and recollection of purported con-

versations he had with F.B.I, agents at different times

between December 1952, and December 1956. The Gov-

ernment was unprepared and thus unable to rebut these

statements at the time. Of course these statements are

not evidence and were not offered by appellant as evi-

dence. It is equally clear at this point that this matter

is being raised for the first time on appeal, and hence,

should be disregarded by this Court.

Let us assume this defense was raised at the time of

trial, and let us further assume that an I". B.I. agent

had advised appellant along the lines appellant claims

[Tr. 43-48]. and that appellant had relied on this advice.

Even then ap])ellant's position is untenable. Appellant's

argument is that the agent advised him correctly as far

as he went but did not advise him completely as he did

not tell appellant that appellant could appeal his classifi-

cation. (App. Br. pp. 12-13.) Appellant admits receipt

of Notices of Classification (SSS Form 110), or as
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appellant calls them "standard post-card notices", each

of which clearly states that he has ten days in which to

appeal his classification. (App. Br. pp. 11, 13.) [Tr. 46.]

On three separate occasions such notices were sent to

appellant: in 1953, 1954 and 1955. [Ex. 14-15.]

Apparently all of these alleged conversations with an

F.B.I, agent took place prior to August 4, 1955, which

is the date appellant went to Board 71, obtained a Special

Form For Conscientious Objector (SSS Form 150), com-

pleted it, and left it with Board 71. [Tr. 43-48, 64.]

While at the Board appellant did not inquire as to his

rights to appeal his classification. After this visit to

Board 71, appellant's classification was reopened by Board

71, he was again classified I-A, and he was sent a notice

of his classification (SSS Form 110) which advised him

he had ten days in which to appeal the classification. [Ex.

15.] It appears then that the agent purportedly did

not tell appellant be could appeal (and it is not even

claimed that the agent told appellant he could not ap-

peal or need 7wt appeal), and that Board 71 notified

appellant three times of his right to appeal, and at least

one such notice was sent appellant after the last conver-

sation appellant allegedly had with the agent. Yet appel-

lant argues he relied on what the agent told him. Obvi-

ously, what is meant is that appellant relied on what

the agent did not tell him while choosing to disregard

the Board's information. Although we do not know

of any situation where a registrant should be exempted

from the necessity of exhausting his administrative reme-

dies, and we know of no appellate decisions allowing such

an exemption, it is clear that appellant herein should not

be so exempted.



—13—

This Court in Evans v. United States, 252 F. 2d 509

(1958), was urg-ed by this same defense counsel to exempt

Evans from the exhaustion of administrative remedies

rule, and the Court while affirming the conviction stated:

"Appellant recognizes the burden he has here in

view of the 'exhaustion of remedies' rule and our

holdings applying it in selective service cases (foot-

note 2), but he urges upon us that the doctrine is

not inflexible and may be relaxed by courts in proper

places. Assuming the correctness of this contention,

we doubt that we should be anxious to relax the rule

in this case where appellant makes no claim that he

was not aware of his rights to appeal but instead

admits that the document bringing him notice of the

classification also notified him of his right to take

an appeal from the classification within ten days."

POINT THREE.
There Is a Basis in Fact for Appellant's Classification.

If the court holds that appellant had to exhaust his

administrative remedies then this point is of course moot

and need not be considered.

32 C. F. R. 1622.1(c) provides:

"It is the local board's responsibility to decide,

subject to appeal, the class in which each registrant

shall be placed. Each registrant will be considered

as available for military service until his eligibility

for deferment or exemption from military service is

clearly established to the satisfaction of the local

board. . . ."

It is apparent from the foregoing regulation that the

burden was on appellant to establish his exemption from
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military service. Gaston v. United States, 222 F. 2d

818 (4th Cir. 1955). The controlling case as to whether

or not appellant satisfied this burden and whether or not

there was a basis in fact for the board's classification

is Witmer v. United States, 348 U. S. 375 (1955). In

that case the Supreme Court affirmed the conviction of a

registrant who had failed to submit to induction after

his claim as a conscientious objector had been denied. The

Court said at page 381

:

"Petitioner argues from this that there was no

specific evidence herein compatible with his claimed

conscientious objector status. But in Dickinson (346

U. S. 389) the registrant made out his prima facie

case by means of objective facts—he was *a regular

or duly ordained minister in religion.' Here the

registrant cannot make out a prima facie case from

objective facts alone, because the ultimate question

in conscientious objector cases is the sincerity of the

registrant in objecting, on religious grounds, to par-

ticipation in war in any form. In these cases, ob-

jective facts are relevant insofar as they help in de-

termining the sincerity of the registrant in his

claimed belief, purely a subjective question. In con-

scientious objector cases, therefore, any fact which

cast doubt on the veracity of the registrant is relevant

. . . in short, the nature of a registrant's prima

facie case determines the type of evidence needed

to rebut his claim."

It is clear from this language that when a registrant

claims to be a conscientious objector his ''sincerity" in

making such a claim is controlling, and a board may look

to the registrant's objective acts to determine his state

of mind.
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The indisputed evidence concerning appellant's course

of action over a four-year period in relation to his local

board is that he: failed to register on time; failed to

report for a pre-induction physical examination on three

different occasions; failed to report for induction on three

different occasions; failed to notify the local board of his

change of address on at least three different occasions;

and failed to complete and return the Special Form for

Conscientious Objector (SSS Form 150) which was sent

to him on two occasions. In light of these objective acts

any local board would be justified in doubting appellant's

sincerity.

The appellant states in his brief (p. 7) that appellant's

conduct is susceptible of the view that appellant is a

"slacker", and that the local board found him to be an

"evader" (p. 6). Yet appellant would argue these appel-

lations are consistent with religious sincerity. We con-

tend that such an argument overlooks the meaning of the

words when the objective to be determined is whether or

not appellant is "sincere". And even if appellant's coun-

sel can manipulate these appellations and the appellant's

objective acts in such a fashion as to demonstrate that

it is conceivable that someone could hold these appellations

and objective acts consistent with a sincere claim of con-

scientious objector status, it is still apparent that the local

board was in fact justified in concluding that appellant

was insincere and thus not entitled to a I-O or I-AO classi-

fication. Appellant has the burden of establishing his sin-

cerity, and there is no evidence of any kind which indi-

cates he sustained this burden.
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Appellee does not intend to discuss at length the scope

of judicial review of the board's classification. It has

long been settled

:

"That the Courts are not to weigh the evidence

to determine whether the classification made by the

local boards was justified. Decisions of the local

boards made in conformity with the regulations are

final even though they may be erroneous. The ques-

tion of jurisdiction of the local board is reached only

if there is no basis in fact for the classification which

it gave the registrant."

Estep V. United States, 327 U. S. 114, 66 S. Ct.

423 (1946).

POINT FOUR.
The Geographical Jurisdiction of Board 71 Included

Appellant's Residence Address at the Time He
Registered.

There are several preliminary issues that should be

determined before deciding whether or not the appellee

proved that the appellant's resident's address at the time

he registered was without the "geographical jurisdiction"

of the ordering local board.

It is to be noted that we are not here concerned with

whether or not the trial court had jurisdiction over the

subject matter and/or appellant at the time of trial, which

admittedly is an essential element of a criminal prosecu-

tion. This type or form of jurisdiction of the trial court

is admitted and was proven at the time of trial. But,

rather the issue here is the existence of "geographical

jurisdiction" of the local board to act in regard to appel-

lant.
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Who has the burden of proving or disproving this

"geographical jurisdiction" of a local board? Can this

issue be raised at the time of trial by a registrant who

did not exhaust his administrative remedies? What is

the distinction if any between this so called "geographical

jurisdiction" of the local board and any other kind of

"jurisdiction" over the registrant the local board may

have? Can this "geographical jurisdiction" be waived by

a registrant?

A registrant registers with a particular local board, and

then for a period in excess of four years he deals only

with this same local board, during which time he never

challanges the "jurisdiction" of this board. Then, when

he refuses to obey an order of this local board (and not

on grounds of lack of "jurisdiction"), the matter comes

to trial in the District Court, and there for the first time

he claims the local board he dealt with was without "geo-

graphical jurisdiction" over him.

"Geographical jurisdiction" of the local board is merely

a form of jurisdiction over the person of the registrant

in the local board. Admittedly, a New York draft board

could not order a registrant of a California local board

(absent any requests to transfer) to report for induction

into the Armed Forces because it has no personal juris-

diction over such a registrant. However, it would appear

that this "geographical jurisdiction" is no different than

if a local board ordered a registrant to report for induc-

tion the same day it classified him I-A (and thus denied

him the right to appeal the classification) ; and in such a

situation it is said that the local board lacked "jurisdic-

tion" to order this registrant for induction at this time.
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"Jurisdiction" as used in such a situation appears to mear

the same as "geographical jurisdiction" as used by appel-

lant.

In the Estep case, supra, the Supreme Court said

"The question of jurisdiction of the local board is reachec

only if there is no basis in fact for the classification whict

it gave the registrant."

This Court in the Evans case, supra, was apparentl}

faced with a similar issue and it stated:

"Appellant asserts that the local board lacked juris-

diction over him and, accordingly, his failure to ex-

haust his administrative remedies was excused. Ap-

pellant neglects to point out wherein the jurisdic-

tion of the local board was even doubtful, much lesj

lacking; but even if he had done so, his failure tc

appeal would bar his attack in the trial court or

the local board's classification. Myers v. Bethleheir

Shipbuilding Corp., 303 U. S. 41, 82 L. Ed. 638, 5^

S. Ct. 459; Macaiiley v. Waterman SS. Corp., 32/

U. S. 540, 90 L. Ed. 839, 66 S. Ct. 712; U. S. v

Sing Tuck, 194 U. S. 161, 48 L. Ed. 917, 24 S. Ct

621."

It appears then that if "geographical jurisdiction" is th(

same as the "jurisdiction" the courts referred to in the

above two decisions: then appellant here cannot be hearc

to challenge the "jurisdiction" of Board 71.

Assuming that appellant can challenge Board 71 's juris

diction, upon whom rests the burden of proof? When ap

pellant registered for the Selective Service System th(

registrar was Letha A. Starks, who was the registrai
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for local boards 70 and 71. |Ex. 2.] It is conclusively

shown that appellant was immediately placed in Board 71,

and assigned a Selective Service Number 4-71-34-433 and

this Selective Service No. indicates that appellant is a

registrant in the State of California, at local board 71,

was born in the year 1934, and is the 433rd man to meet

the above three statistics. [Ex. 1, 2.] (32 C. F. R.

1621.2-1621.4.) The reverse side of a Registration Card

has a rectangular box at the bottom below which is

printed: "(Stamp of the Local Board of Jurisdiction as

determined by item 2, front of card)." On the appellant's

Registration Card [Ex. 2] in this box, appears the stamp

of "Local Board No. 71." This factor plus the presumption

of official regularity (about which we shall say more be-

low) establishes in this case and in every Selective Service

case a prima facie showing that the Local Board whose

stamp appears on the Registration Card is the board that

has jurisdiction over the owner of said Registration Card.

Once this is established the burden of proving that the

local board lacked jurisdiction of any kind rests upon

the party that claims the board is without such jurisdic-

tion. It is submitted then that the burden of proving the

lack of jurisdiction of the Board 71 over appellant herein

rests firmly on appellant; and there is no evidence that

Board 71 lacked jurisdiction.

Appellant's argument appears to be as follows: (1) it

is an essential element of the crime charged in this indict-

ment to prove that Board 71 had jurisdiction over appel-

lant [Tr. 14]; (2) the appellee attempted to prove this
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element and failed because of errors in law made by the

trial judge; (3) thus appellee failed to prove an essential

element of the case.

Appellee opposes this argument on the following

grounds

:

(1) it is not an essential element of the prosecution to

prove that the ordering local board lacked jurisdiction;

(2) the burden of proving a lack of jurisdiction rests

with the appellant from the outset;

(3) the appellee established a prima facie showing that

Board 71 had jurisdiction over appellant when Exhibit 1

(Appellant's Selective Service File) was duly received in

evidence ; and at this time the burden of proof was shifted

to appellant to prove lack of jurisdiction of Board 71 over

appellant, and this burden was not sustained by appellant.

(4) the physical evidence offered by appellee at the trial

was properly admitted and conclusively shows that appel-

lant's home address at the time he registered for Selec-

tive Service was within the geographical boundaries of

Board's 7rs territory; thus Board 71 has jurisdiction over

appellant.

The first two grounds of appellee's opposition were

discussed preliminarily.

The only evidence appellant introduced at the trial rele-

vant to this issue is the testimony of Jay D. Hathaway, co-

ordinator for the Fourth District, Selective Service System

of the State of California, that there are four local

boards in Fresno County, namely: 68, 69, 70, and 71.
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[Tr. 11-12.] If the Court agrees with appellee that the

appellant has the burden of proving lack of jurisdiction in

Board 71 over appellant; then we need go no further as

evidence that there are four boards in Fresno does not

prove that Board 71 does not have the requisite juris-

diction.

At the trial, appellant asked the court to take judicial

notice of the boundary lines of Board 71, and the court

stated

:

^'Well, the matter of judicial knowledge, of course,

is a rather wide subject. Offhand, I don't know

whether this Court can take judicial knowledge of

the boundaries of the local draft boards, of their

areas". [Tr. 13.]

The Court never did take judicial notice of the boundary

line of Board 71 ; instead appellee introduced into evidence

a legal description of Board 7rs geographic boundaries,

a large map showing the territory of all four Fresno

boards, and a small map showing the boundary lines

of Board 71. These three exhibits were received in evi-

dence over appellant's objection. [Tr. 35.] Appellant

claims it was error to admit these exhibits, but his claim

is based on the mere assertion that there was no founda-

tion. There is no attempt by appellant to show wherein

the foundation was lacking. Appellee submits that there

was a sufficient foundation laid for the admissions into

evidence of these three exhibits. [Tr. 13-35.] Inasmuch

as appellant does not state in detail the lack of founda-

tion, appellee shall only briefly point out the foundation.
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The foundation for Exhibit 2 in evidence was laid by

Mr. Jay D. Hathaway [Tr. 15-19] and Mrs. Effie M.

Ford. [Tr. 22-25.]

The foundation for Exhibits 3 and 4 in evidence was

laid by Mr. Hathaway [Tr. 17, 18] and Mrs. Ford.

[Tr. 25-34.]

There is one final point that is pertinent here. 32

C. F. R. 1604.54 provides:

"Jurisdiction.—The jurisdiction of each local board

shall extend to all persons registered in, or subject

to registration in, the area for which it was ap-

pointed. It shall have full authority to do and per-

form all acts within its jurisdiction authorized by

the selective service law."

32 C. F. R. 1613.12 provides in part:

"(a) The register shall take extreme care that

the place of residence of the registrant is correctly

entered on line 2 of the Registration Card. The local

board having jurisdiction over the place of residence

entered on line 2 of the Registration Card shall always

have jurisdiction over the registrant, unless other-

wise directed by the Director of Selective Service.

The registrar shall require the registrant to give suffi-

cient information as to the location of the place of

his residence to establish such place within the juris-

diction of a local board."

32 C. F. R. 1613.42 provides:

"Checking Place of Residence.—When a Registra-

tion Card is received or completed at the office of

a local board, the local board shall carefully check

the place of residence of the registrant as indicated
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on line 2 of his Registration Card to determine

whether or not the place of residence is within the

area of the local board. The local board shall retain

those cards indicating a place of residence within

the area of the local board, and dispose of other cards

as provided in section 1613.43."

32 C. F. R. 1613.43 provides in part:

"(a) If the local board finds that the place of

residence of the registrant as shown on line 2 of his

Registration Card is not within its area but is within

its State it shall immediately mail the Registration

Card of such registrant to the local board having

jurisdiction of the place of residence if it is abso-

lutely sure which local board has jurisdiction. If the

local board has any doubt as to which other local

board has jurisdiction or if the place of residence is

not within its State, it shall mail such card to the

State Director of Selective Service."

A presumption of regularity attaches to official pro-

ceedings and acts of Selective Service Boards, and appel-

lant admits this, while claiming the presumption was re-

butted by evidence that there are four boards in Fresno.

(App. Br. p. 23.) Applying the presumption of regu-

larity to the instant case in light of the above quoted

Selective Service Regulations, the only conclusion that can

be drawn is that appellant's address at the time he regis-

tered for the draft was within the territorial jurisdiction of

Board 71. The fact that there are four local boards

in Fresno, does not rebut this presumption.
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VI.

CONCLUSION.

1. Appellant did not exhaust his administrative reme-

dies.

2. Appellant was not entitled to judicial review of his

classification.

3. There is a basis in fact for appellant's classifica-

tion.

4. The jurisdiction of Board 71 over appellant was

established.

5. There were no errors in law in the trial court.

6. The verdict of the trial court should be affirmed.

Respectfully submitted,

Laughlin E. Waters,

United States Attorney,

Lloyd F. Dunn,

Assistant U. S. Attorney,

Chief, Criminal Division,

Thomas R. Sheridan,

Assistant U. S. Attorney,

Attorneys for Appellee.
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No. 15,911.

IN THE

United States Court of Appeals

FOR THE NINTH CIRCUIT.

BILL WILLIAM PROHOROFF,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

PETITION FOR REHEARING.

Comes now the appellant, by his attorney, and files

this his Petition for Rehearing of Judgment entered by the

Court on October 9, 1958, affirming the judgment of the

court below.

Appellant reserves his argued position as to each of the

points of appeal, but in this petition addresses himself

solely to certain features of the decision wherein he be-

lieves the Court ma}^ be convinced its opinion is incorrect.

Appellant invites the attention of the Court to the fol-

lowing situation created by the opinion:



A. The opinion agrees in principle with appellant's

position that valid evidence was required to show

jurisdiction in the local board and agrees in prin-

ciple with the query Judge Bowen directed to ap-

pellee: On what do you rely for the authentica-

tion of the maps? And the opinion obviously dis-

agrees with appellee's answer, namely, We do not

believe it was necessary for us to have offered any

evidence whatsoever on this subject matter.

B. Then the opinion goes on to hold that appellant's

failure to exhaust his administrative remedies barred

him from raising this point.

Appellant respectfully urges that the above are not

consistent. If, as he urged in argument, and as the Court

impliedly holds, it is essential to a draft prosecution that

there be valid proof in the record of the board's jurisdic-

tion over its registrant (concededly it can be either by the

presumption of regularity when applicable, or, as de-

termined here, by sufficiently authenticated documents) we

have been dealing with the problem of the prosecution's

burden; we have not been dealing with the problem of

availability of defenses. Appellant believes that he was

barred only from "classification processing" defenses.

Surely the Court does not intend that a so-situated defend-

ant, one who has not exhausted his administrative rem-

edies, cannot defend at all. Surely such a defendant can

rely on the availability of defenses such as failure to show

essential elem.ents of the crime charged, including jurisdic-

tion, wilfulness, faulty induction ceremony, etc.



II.

Appellant finally urges that the Court should not have

concluded (1) that the documents were "authenticated"

just because they were acted upon as genuine, nor (2)

should the Court have approved the trial judge's findings

that Prohoroff was within the jurisdiction of the local

board because the trial judge found "an examination of

the documents (so) reveals".

Appellant argues, with respect to ( 1 ) that the Court

has overlooked Johnston v. Jones et al., 66 U. S. 209, 225:

maps are not independent evidence, and should be re-

ceived only so far as shown to be correct by other testi-

mony in the case; and with respect to (2) that this Court

nowhere indicates how it found the "record amply justi-

fies the District Court's findings" on this point. Was it

judicial notice? Was it that one of the maps has street

addresses printed thereon? As orally argued, neither such

basis is a good one.

Wherefore, upon the foregoing grounds, and for other

reasons appearing in Appellant's Brief, it is respectfully

urged that a rehearing be granted in this matter, and that

the mandate of this Court be stayed pending the disposi-

tion of this petition.

Counsel further represents and certifies: In coun-

sel's judgment this Petition is well founded and is not in-

terposed for delay.

J. B. TiETZ,

Attorney for Appellant.
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In the United States Court of Appeals

for the Ninth Circuit

No. 15912

Continental Trading, Inc., petitioner

V.

Commissioner of Internal Revenue, respondent

On Petition for Review of the Decision of the

Tax Court of the United States

BRIEF FOR THE RESPONDENT

OPINION BELOW

The memorandum findings of fact and opinion of

the Tax Court (R. 43-55) are not reported.

JURISDICTION

The petition for review (R. 86-88) involves income

tax deficiencies for the calendar years 1948, 1949,

and 1950.^ A notice of deficiency covering all of the

1 Amounts involved are as follows (R. 43)

Year Deficiency

1948 $208,300.59

1949 151,559.71

1950 114,468.53

$474,328.83

(1)



taxes involved was mailed to the taxpayer to an ad-

dress outside of the United States, on June 28, 1954.

(R. 14-18.) On November 4, 1954, the taxpayer filed

a petition in the Tax Court for redetermination of

the deficiencies, pursuant to provisions of Section 272

of the Internal Revenue Code of 1939. (R. 3, 6-15.)

The decision of the Tax Court was entered on Sep-

tember 4, 1957. (R. 56.) The case is brought to

this Court by petition for review filed by the taxpayer

on December 3, 1957. (R. 86-88.) Jurisdiction is

conferred on this Court by Section 7482 of the In-

ternal Revenue Code of 1954.

QUESTIONS PRESENTED

1. Whether the Tax Court correctly held that dur-

ing the taxable years the taxpayer was not engaged

in trade or business within the United States within

the meaning of Section 231(b) of the Internal Rev-

enue Code of 1939, so as to qualify as a resident for-

eign corporation for tax purposes.

2. Whether the Tax Court correctly denied the tax-

payer's motion for leave to file a motion to vacate its

decision and to reopen the proceeding for the purpose

of taking further testimony.

STATUTE AND REGULATIONS INVOLVED

The applicable provisions of the statute and Regula-

tions will be found in the Appendix, infra.

STATEMENT

The facts, as stipulated by the parties (R. 20-42),

and as found by the Tax Court (R. 44-51), are as

follows

:



Continental Trading, Inc., a Panamanian corpora-

tion organized in May, 1947, hereafter referred to

as the taxpayer, maintained its principal office in

Mexico City, Mexico. It filed its federal income tax

return for 1948 with the Collector of Internal Rev-

enue for the First District of California, and its 1949

and 1950 returns with the Collector of Internal Rev-

enue for the District of Nevada. Those returns

stated that the taxpayer was a resident foreign cor-

poration with "Investment" as its principal activity.

(R. 44.)

The taxpayer qualified as a foreign corporation in

Nevada in March, 1948, and continued to be so quali-

fied until March, 1951. It used for its American

address that of a Reno, Nevada, company that acted

as resident agent for the taxpayer and other foreign

corporations. It represented that it maintained only

one place of business in the United States. (R. 44.)

Grover Turnbow, a United States citizen with offices

in Oakland, California, served as the taxpayer's pres-

ident. After March, 1948, at the suggestion of the

California attorney who served as the taxpayer's vice

president, Turnbow had the taxpayer's name added

to the business names already appearing on his Oak-

land office door and on the building directory. The

names were: International Dairy Association, Inc.,

International Dairy Engineering Co., and Interna-

tional Dairy Supply Company, hereafter referred to

as Association, Engineering, and Supply, respectively.

Turnbow was president and sole stockholder of Sup-

ply. The taxpayer never used the Oakland address

on its letterheads or otherwise, and paid no rent for

the Oakland office. (R. 44-45.)



The taxpayer represented the incorporation of part

of the vast holdings of Axel Wenner-Gren, an inter-

nationally famous financier whose v/ealth was over

$1,000,000,000. Wenner-Gren held substantial

amounts of stock in the Electrolux and Servel Corpo-

rations, as well as sizable and diverse holdings in

Mexican and other foreign enterprises. Prior to the

taxpayer's incorporation, Turnbow served as attorney

in fact in the United States for Wenner-Gren, who
was then borrowing large sums from American lend-

ing institutions for use outside the United States.

(R. 45.)

Turnbow became acquainted with Wenner-Gren in

Mexico when he erected a recombined milk plant in

which Wenner-Gren had a financial interest. Turn-

bow unsuccessfully sought to interest Wenner-Gren

in financing the supplying of milk by Supply to the

armed forces in the Far East. (R. 45.)

Turnbow and his various enterprises were inter-

ested in erecting recombined milk plants in foreign

countries. Prior to and during the years here in-

volved, the program failed to materialize because of

the inability to reconvert foreign currency into Amer-

ican dollars, and because of the instability of foreign

currencies. (R. 45.)

Turnbow hoped that the taxpayer would assist in

the financing of these plants if his program for the

establishment of recombined milk plants in foreign

countries proved feasible. Its function would be to

secure funds, but without any voice or activity in the

operations of the plants. The taxpayer never under-

took any activity in connection with the establishment



of such recombined milk plants, and never used its

assets and borrowings for this or any related pur-

pose. (R. 45-46.)

After the taxpayer's incorporation, it assumed

Wenner-Gren's liabilities to various banks, having ac-

quired his stock in the Electrolux and Servel Corpo-

rations, which it thereupon pledged as security for

loans. As of the beginning of 1948, the taxpayer had

assumed indebtednesses of Wenner-Gren as follows

(R. 46)

:

Bank of America, N. T. & S. A., $1,100,000;

Central Hanover Bank and Trust Company, New
York, $480,000;

Teleric, Inc., $926,000.

The taxpayer liquidated the loan from Central Han-

over Bank during 1948. The loan from Teleric, Inc.,

remained outstanding as of the end of 1950. It

liquidated the loan from Bank of America in August,

1948. (R. 46.)

From 1948 through 1950, the taxpayer had no paid

employees in the United States. Turnbow received

$1,500 per month during the last 6 months of 1950,

denominated as salary for his services to the tax-

payer. This represented part of an over-all settle-

ment effectuated in June, 1950, between Turnbow and

Wenner-Gren, as individuals, whereby Turnbow would

receive from Wenner-Gren stock and cash totaling

$105,000. The settlement covered, among other items,

Turnbow's services to Wenner-Gren from October,

1946, through June, 1950. (R. 46-47.)

The taxpayer maintained no books of account in the

United States. Its only records consisted of bank



statements, check books, and documents pertaining to

transactions within the United States, all in the care

of Turnbow's secretary at Oakland. It maintained

bank accounts in the United States at the First Na-

tional Bank, Reno, Nevada, and at the Bank of Amer-
ica, N. T. & S. A. in San Francisco. (R. 47.)

The taxpayer's only assets in the United States at

the end of 1948 consisted of Eleotrolux and Servel

stock and the two bank account balances. (R. 47.)

The taxpayer reported on its tax returns for the

years in question that it derived more than 50 per

cent of its gross income from sources outside the

United States. It reported gross income from sources

within the United States, as follows (R. 47)

:

1948 $817,791.39

1949 605,635.10

1950 446,863.19

Of the 1948 gross income, $823,635.50 represented

dividends on Electrolux and Servel stock. The differ-

ence was represented by a reported net loss of $5,-

844.11, resulting from sales of property other than

capital assets. Of the 1949 gross income, $602,125.20

represented dividends, and $3,509.90 represented

''Other Income in the United States." Of the 1950

gross income, $441,624 represented dividends from

the Electrolux Corporation, and $5,239.19 represented

additional income ''From Sales." (R. 47.)

During 1948, the taxpayer's activities in the United

States included the following: (a) It collected divi-

dends on Electrolux and Servel stock, (b) It made

payments of principal and interest on outstanding

loans, (c) In May, it borrowed $1,000,000 from the



Bank of America, which Wenner-Gren used in acqui-

sition of Mexican telephone companies, (d) On Au-

gust 6, it borrowed $1,850,000 from the Bank of

America, of which it used $1,100,000 to repay prior

indebtedness of Wenner-Gren to the bank, which the

taxpayer had assumed. On that same date the tax-

payer drew checks in excess of the balance $750,-

000 to make payments of principal and interest on

other outstanding indebtedness. (R. 48.)

During 1949, the taxpayer's activities in the United

States included the following: (a) It collected divi-

dends on Electrolux and Servel stock, (b) It made

payments on principal and interest on outstanding

loans, (c) It secured and repaid short-term advances

from Turnbow. (d) In September, it borrowed $1,-

700,000 from the Bank of America, used to liquidate

the outstanding balances of two loans from that bank,

(e) In December, it sold its 55,000 shares of Servel

stock, theretofore pledged with the Bank of America

to secure loans. It used the proceeds of the sale to

pay outstanding obligations to the bank. (R. 48.)

During 1950, the taxpayer's activities in the United

States included the following: (a) It collected divi-

dends on Electrolux stock, (b) It made payments on

principal and interest on outstanding loans, (c) On
January 3, it borrowed $2,000,000 from the Central

Hanover Bank. It used the bulk of this loan to re-

pay the $1,700,000 loans from the Bank of America.

It transferred approximately $400,000 to its account

in Mexico City, $110,000 for the account of a Swedish

bank, and approximately $275,000 to its account at

the Bank of America, much of which was thereafter
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transferred to the taxpayer's Mexican accounts, (d)

It repaid the $2,000,000 loan. In its negotiations

with the Central Hanover Bank, the taxpayer repre-

sented itself as a Panamanian corporation, doing busi-

ness in foreign countries. (R. 48-49.)

The funds borrowed by the taxpayer were in the

main used by Wenner-Gren. Turnbow had no direct

knowledge of their use. (R. 49.)

In July 1948, the taxpayer engaged in a transac-

tion of a type in which it was not previously nor sub-

sequently engaged. It purchased a carload of dry

milk fat from Kraft Foods Company for $46,212.75.

Through Association, a company in which Turnbow

was interested, it resold the fat 1 month later to

Kraft for $40,248. Association requested that Kraft

made the check payable to the taxpayer. The tax-

payer reported the loss in its 1948 tax return.

As an accommodation to a Mexican corporation,

the taxpayer purchased, in 1950, equipment for that

corporation for which it was reimbursed without

profit. (R. 49.)

In each year, the only other activity reported by

the taxpayer was represented by nominal amounts of

income resulting from transactions relating to cans

used by Supply. In 1948, such reported income

amounted to $120.64; in 1949, $3,509.90; in 1950,

$5,239.19 (R. 49-50.)

In connection with its contract for supplying re-

combined milk products to troops in the Far East,

Supply found it necessary, commencing in 1948, to

obtain tin cans. The contracts set forth specifications

for the necessary cans to be bought in the United



states. In 1948, Supply procured the cans from

Western Can Company, hereafter referred to as West-

ern. An employee in Supply's procurement depart-

ment ordered the necessary number of cans by tele-

phone, and followed up with a written purchase order.

Supply received shipments for which it paid by check.

(R. 50.)

In December, 1948, the taxpayer undertook to place

with Western, in its own name, an order covering

precisely the same type of cans and bearing the same

markings as Supply had theretofore ordered in its

own name from Western. Western billed the tax-

payer at the same price which Supply had paid West-

ern on an earlier order. That order, in the taxpay-

ers' name, was first telephoned to Western by either

Supply's procurement department or Turnbow's sec-

retary, on December 8, 1948. The Western saleman

who received the order filled out an order form in the

name of Supply, but the taxpayer's name was added

later. (R. 50.)

On the day that the order was telephoned to West-

ern, Supply prepared an export purchase order for

the cans, addressed to the taxpayer. Supply had

used the same form in preparing its orders thereto-

fore forwarded directly to Western. The taxpayer

then forwarded to Western a written confirmatory

order in its name. The taxpayer's check dated De-

cember 16, 1948, extinguished the obligation to West-

ern for the cans. Supply paid an invoice on the tax-

payer's letterhead for the cans at a 5 per cent increase

in price within 10 days of the invoice date. (R. 50-

51.)
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In 1949, the taxpayer utilized the same recording

and routing of orders for cans needed by Supply on

37 occasions. It derived the proceeds reported as in-

come on its 1949 returns because it billed Supply at

5 per cent more than it was billed by Western. In

1950, it utilized the same recording and routing on

approximately 48 occasions, and derived the reported

profit from sales transactions from this operation.

(R. 51.)

There was no business purpose connected with the

can transactions engaged in by the taxpayer. It

never used its Nevada office in these operations. It

carried no inventory of cans, and ordered no cans

other than those used by Supply. In every instance

in which Supply acquired cans in this way, it paid

the taxpayer within 10 days of the taxpayer's pay-

ment to Western. (R. 51.)

After 1950, Supply recommenced ordering and pur-

chasing of cans directly from Western. (R. 51.)

The Tax Court found that during 1948, 1949, and

1950, the taxpayer was not engaged in trade or busi-

ness within the United States. (R. 51.)

SUMMARY OF ARGUMENT

I. The Tax Court correctly held that taxpayer was

not ''engaged in trade or business within the United

States", within the meaning of Section 231(b) of the

1939 Code. Taxpayer was organized primarily to

finance the production of recombined milk plants.

The Tax Court found that it did not engage in this

activity during the taxable years. It earned no in-

come from such activity. On the contrary, its re-
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ported gross income for the taxable years was de-

rived—to the extent of approximately 99 Si—from

the collection of dividends from Servel and Electro-

lux, two domestic corporations whose stock had been

transferred to it by Axel Wenner-Gren. Its activi-

ties, other than the collection of dividends, resulted,

as the Tax Court found (R. 53-55), ''in no substan-

tial gain, and considering the time spent on them
* * * could not, and in several instances actually did

not, result in even a nominal net profit." They were

marked by an ''obvious lack of business purpose",

and were "dictated not by a business objective but

purely by a desire to save taxes". In addition, the

transactions which taxpayer relied upon as constitut-

ing business activity in the statutory sense were con-

sidered by the Tax Court as "isolated activities",

having "neither [the] consistency nor frequency * * *

which could, within the express legislative intent,

otherwise have been the kind of business in which

Congress expected a foreign corporation to engage

for purposes of the present issue".

11. The Tax Court correctly denied taxpayer's mo-

tion for leave to file the motion to vacate the decision,

to reopen the proceeding, and to take further testi-

mony. The motion was filed beyond the 30-day pe-

riod after the decision had been entered, in contra-

vention of Rule 19(e) and (f) of the Tax Court's

Rules of Practice. Nor did taxpayer submit with the

motion any information disclosing any possible

ground for granting it, even if it had been timely

made. In any event, the information which taxpayer

orally represented as indicating that there was newly-
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discovered evidence fell far short of the mark. At
the most, taxpayer in effect merely alleged at the

hearing on the motion that, at the trial, prior counsel

had failed, and without good reason, to offer in evi-

dence material that was then in existence. The Tax

Court correctly viewed the motion proceedings as, in

substance, an attempt by newly engaged counsel to

retry the case.

ARGUMENT

The Tax Court Correctly Held That During the Tax-

able Years Taxpayer Was Not Engaged In Trade Or
Business Within the United States, Within the Mean-
ing of Section 231(b) of the Internal Revenue Code
of 1939, and Consequently Did Not Qualify As A
Resident Foreign Corporation for Tax Purposes

The primary issue in this case is whether, during

the years in question, taxpayer, a Panamanian cor-

poration, qualified as a resident foreign corporation

by engaging ''in trade or business within the United

States" within the meaning of Section 231(b) of the

Internal Revenue Code of* 1939 (Appendix, infra).

As taxpayer concedes (Br. 17-18), if it so qualified it

could claim certain substantial tax advantages which

would otherwise not be available to it as a non-resi-

dent foreign corporation. The Tax Court found that

(R. 51) "During 1948, 1949 and 1950, petitioner

was not engaged in trade or business within the

United States". In reaching that conclusion, it ap-

plied to taxpayer's (R. 53-54) ''detailed analysis * * *

of all of its transactions during the years in contro-

versy" certain tests which have been judicially ap-
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plied in this area of the law, in the application of

which it determined that, except for ''items account-

ing for a fraction of 1 per cent of petitioner's total

income", all of the remaining transactions could not

"by any stretch of the imagination * * * be consid-

ered business", since (a) notwithstanding petitioner's

categorical statement to the contrary, they were trans-

actions with an "obvious lack of business purpose",

and (b), viewed (R. 55) "as a ivhole'- * * * there

was neither consistency nor frequency in those few

isolated activities which could, within the express leg-

islative intent, otherwise have been the kind of busi-

ness in which Congress expected a foreign corpora-

tion to engage for purposes of the present issue".

A. The applicable legal principles

The question whether a corporation is engaged in

business activity within the meaning of the federal

tax statutes has received extensive judicial considera-

tion in a variety of contexts. See 8 Mertens, Law of

- The underscoring is supplied because taxpayer's argu-

ment in this Court is, in substantial part (Br. 20-51),

mainly an attack on the Tax Court's alleged piecemeal and
fragmentary approach to this case. We think, however, that

the Tax Court's careful marshaling and evaluation of the

evidence demonstrate that it did not "let the fagot be de-

stroyed by taking up each item of conduct separately and
breaking the stick", but in fact judged "The activities and
situation [of taxpayer] as a whole." Edivards V. Chile

Cower Co., 270 U.S. 452, 455-456. Contrary to taxpayer's

contention, it viewed "the composite picture of * * * [tax-

payer's] activities and powers * * * as an integrated whole
and a solution * * * [was] sought accordingly". Helvering

v. Scottish American Inv. Co., 139 F. 2d 419, 422 (C.A.

4th), affirmed, 323 U.S. 119.
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Federal Income Taxation, Sections 45.20 and 45.25.

In Flint v. Stone Tracy Co., 220 U.S. 107, involving

the question whether a corporation was carrying on

business within the meaning of the so-called Corpo-

ration Tax Act, the Supreme Court ''adopted with

approval the definition judicially approved in other

cases, which included within the comprehensive term

'business that which occupies the time, attention and

labor of men for the purpose of livelihood or profit' ".

Von Baumbach v. Sargent Land Co., 242 U.S. 503,

515. See also Higgins v. Commissioner, 312 U.S.

212, 217. In the Sargent Land Co. case, the Supreme

Court held that a corporation was doing business if

it was (pp. 156-157) "active and is maintaining its

organization for the purpose of continued efforts in

the pursuit of profit and gain in such activities as

are essential to those purposes". And in Edwards v.

Chile Copper Co., 270 U.S. 452, in considering

whether a corporation was subject to a tax on capital

stock valuation (p. 453) "with respect to carrying

on or doing business", the Supreme Court concluded

that the corporation was within the taxing Act since

(p. 455) "it was organized for profit and was doing

what it was principally organized to do in order to

realize profit". The Court further stated that the

exemption " 'when not engaged in business' ordi-

narily would seem pretty nearly equivalent to when

not pursing the ends for which the corporation was

organized, in the cases where the end is profit".

In Section Seven Corp. v. Anglim, 136 F. 2d 155,

158, this Court held that a corporation was doing-

business within the meaning of the tax statute there
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involved where, despite the paucity of its activities, it

was nevertheless "organized for profit and was doing

what it was principally organized to do in order to

realize a profit''. (Emphasis supplied.) See also

Ehrman v. Commissioner, 120 F. 2d 607, 610 (C.A.

9th) ; United States v. Peabody Co., 104 F. 2d 267,

269 (C.A. 6th); Harmar Coal v. Heiner, 34 F. 2d

725 (C.A. 3d), certiorari denied, 280 U.S. 610. Cf.

Goodyear Inv. Corp. v. Campbell, 139 F.2d 188, 191

(C.A. 6th) ; Zonne v. Minneapolis Syndicate, 220 U.S.

187, 190, 191; United States v. Emery, 237 U.S. 28;

McCoach V. Minehill Railway Co., 228 U.S. 295.

The test to be applied in ascertaining whether a

corporation is engaged in trade or business within the

United States has been regarded as having both quali-

tative and quantitative aspects. Scottish American

Investment Co. v. Commisisoner, 12 T.C. 49, 59;

Linen Thread Co. v. Commissioner, 14 T.C. 725;

Lewellyn v. Pittsburgh, B. & L. E. R. Co., 222 Fed.

177 (C.A. 3d); 8 Mertens, Law of Federal Income

Taxation, Section 45.25. However, the mere fact

that a corporation enters into isolated transactions,

or transactions which are unrelated either (1) to the

purpose as announced in its charter or (2) to the

general "pursuit of profit and gain" {Von Baumbach

V. Sargent Land Co., supra, p. 516), does not mean

that it is "engaged in trade or business".

In the Section Seven Corp. case, supra, this Court

agreed (p. 158) "with the other courts which have

considered this problem that there is, perhaps, no

precise formula whereby all cases * * * might readily
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be resolved, and that each case must be decided upon

its 01071 facts^\ (Emphasis supplied.) In this con-

nection, taxpayer in the instant case does not charge

that the Tax Court failed to follow the applicable stat-

ute or Regulations; nor, on proper analysis, can it

be charged that there was any clear-cut mistake of

law in the application of Section 231 (b) of the 1939

Code, since, as we have already noted and as will be

demonstrated below, the Tax Court did take into con-

sideration and regard, as a whole, all of taxpayer's

activities, and in the light of its declared business

purpose. Accordingly, absent any showing that the

Tax Court's findings and ultimate conclusion were

clearly erroneous, the Supreme Court's admonition in

Commissioner v. Scottish American Co., 323 U.S. 119,

concerning the appellate function in this type of case

has some relevance (despite the subsequent abandon-

ment of the so-called Dobson rul^. In the Scottish

American Co. case the question, as here, was whether

the Tax Court, as a matter of law, had improperly

classified certain entities as resident foreign corpo-

rations; the Court stated that the case (p. 125)—
exemplies one type of factual dispute where judi-

cial abstinence should be pronounced. The deci-

sion as to the facts in this case, like analogous

ones that preceded it, is of little value as prec-

edent. The factual pattern is too decisive and
too varied from case to case to warrant a great

expenditure of appellate court energy on un-

ravelling conflicting factual inferences. The
skilled judgment of the Tax Court, which is the

basic fact-finding and inference-making body,

should thus be given wide range in such pro-

ceedings.
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B. The facts

Judged by the aforementioned criteria, the Tax
Court correctly decided that taxpayer was not ''en-

gaged in trade or business within the United States"

during the taxable years, within the meaning of Sec-

tion 231 (b) of the 1939 Code. On the basis of the

whole record before it, it in effect held that the trans-

actions testified about were (R. 52) "of an isolated

and noncontinuous nature"; were "not entered into

for profit"; did not, and "in all probability" could

not, "result in a profit", and that in fact (R 53)

"only items accounting for a fraction of 1 per cent of

petitioner's total income represent those which by any

stretch of imagination could be considered busifiess'\

(Emphasis supplied.)

True, the taxpayer reported gross income from

sources within the United States, in the following

amounts (R. 47): 1948—$817,791.39; 1949—$605,-
635.10; 1950—$446,863.19. But only a tiny fraction

of those amounts, less than 1 per cent, reflected trans-

actions which the Tax Court would place in the cate-

gory of business activity. And even those transac-

tions, in the Tax Court's view (R. 53), "resulted in

no substantial gain, and considering the time spent

on them * * * could not, and in several instances

actually did not, result in even a nominal net profit."

The record substantiates this composite picture of

taxpayer's activities. Taxpayer received substantial

amounts of dividends from Servel and Electrolux:

$823,635.50 in 1948; '^ $602,125.20 in 1949; $441,624

^ The difference between the total amount of the dividends

received ($823,635.50) and the gross income reported
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in 1950. If it qualified as a resident foreign corpo-

ration, i.e., if it was ''engaged in trade or business

within the United States" in the statutory sense,

taxpayer would be entitled to substantial dividends

received credits; but if it did not so qualify, it would
not be entitled to the credits. Hence the practical

importance to it of attempting to qualify as a "for-

eign corporation engaged in trade or business within

the United States"—an attempt which the Tax Court

considered was apparently admittedly (R. 54) "dic-

tated not by a business objective but purely by a de-

sire to save taxes." In the instant case, the fact that

taxpayer's receipt of dividends from the Electrolux

and Servel corporations represented approximately

99 per cent of its gross income surely warranted in-

quiry whether taxpayer fell—as the Tax Court in

effect concluded it did—within that category (H. Rep.

2333, 77th Cong., 1st Sess., p. 103 (1942-2 Cum. Bull.

372, 449-450)) "of foreign corporations which are

substantial holders of the stock of domestic corpora-

tions" and which purportedly engage in "other eco-

nomic activities in the United States"—in order to

"secure the very different tax treatment accorded

taxpayers" who are "subject to tax at the corporate

rate applicable to domestic corporations." As the

Tax Court correctly observed. Congress, in enacting

the 1942 amendment to the statutory provision here

($817,791.39), or $5,844.11, reflected a reported net loss

resulting from sales of property other than capital assets.

In 1949, only $3,509.90 of taxpayer's reported gross income
represented "Other income in the United States." In 1950,

in addition to the dividends received, it reported only $5,-

239.19 as income "From Sales." (R. 47.)
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involved, left (R. 53) ''little room for doubt * * *

that a foreign corporation merely servicing its invest-

ments in this countrij was not the type of taxpayer

to which * * * section [231 (b)] was intended to

refer." (Emphasis supplied.) If the Tax Court's

view of taxpayer's activities (other than the collection

of dividends) is correct, they amounted to little more

than a tax-saving-motivated attempt to qualify the

collection of dividends as business activity within the

special meaning of the statute.

But from a realistic point of view, other than col-

lecting the substantial amount of dividends in the

taxable years, taxpayer did little, if anything, that

was designed ''to realize a profit" in connection with

"what it was principally organized to do." Section

Seven Corp. v. Anglian, supra, p. 158. This does not

mean, of course, that the other transactions entered

into were not in fact what they appeared to be in

form; taxpayer confuses the issue by suggesting that

the Tax Court considered otherwise. It does mean,

however, that the fact that certain transactions were

entered into is not alone conclusive of the issue, but

leaves open the question whether, considering all the

circumstances, all of the transactions entered into

constituted doing business in the United States in

the statutory sense. As the Tax Court succinctly

noted (R. 54-55), "we may regard the transactions as

'substantive' in the sense that the operations de-

scribed were actually performed, just as they were

so regarded in * * * Gregory [v. Helvering, 293 U.S.

465] * * * without concluding that they constituted

the conduct of a business, that they rendered the pe-
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titioner 'busy' or that they were engaged in for a live-

lihood or profit." [Flint v. Stone Tracy Co., supra]
;

Spermacet Whaling & Shipping Co. v. Commissioner,

decided June 13, 1958 (1958 P-H T.C. Memorandum
Decisions, par. 30.57).

Apart from the holdings of the shares of stock of

Electrolux and Servel, and the collection of dividends

thereon, the Tax Court found that taxpayer indulged

in activities which—having in mind the purpose for

which taxpayer was organized—were deemed to have

had no (R. 54, 55) '^business objective", and in ad-

dition, no such ^'consistency" or ''frequency * * *

which could, within the express legislative intent,

otherwise have been the kind of business in which

Congress expected a foreign corporation to engage for

purposes of the present issue." As the Tax Court

understood Turnbow's testimony, Turnbow became

interested in erecting recombined milk plants in. for-

eign countries after he had become acquainted with

Wenner-Gren in Mexico when he (Turnbow) erected

a recombined milk plant in which Wenner-Gren had

a financial interest. According to Turnbow, it was

hoped (R. 45-46)

:

that petitioner would assist in the financing of

these plants if his program for the establishment

of recombined milk plants in foreign countries

proved feasible. Its function would be to secure

funds, but without any voice or activity in the

operations of the plants.^

* Turnbow's verbatim testimony as to the reason for tax-

payer's organization was as follows (R. 203) :

Continental Trading—I have nothing to do with Con-
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I'axpayer itself described its activity as ''Investment/'

(R. 55.) The fact is, however, as the Tax Court

found, that taxpayer (R. 46) ''never undertook any

activity in connection with the establishment of such

recombined milk plants and never used its assets and

tinental Trading except I got these people that owned
it—I sold them on an idea, at least I thought I had, to

be the financial house to make it to get the money to

build these—to carry the finances in to do these dairy

jobs in foreign countries. They had nothing to do with

the operations of milk plants, they had nothing to do,

but were simply a financial house only. They had

money and—some money, and I tried to make that

available for the purpose of financing these various

dairy companies.

Taxpayer's brief (p. 34) concedes that "In the case at

bar, * * * petitioner's intention was clearly to make money
on dividends while developing in the United States a pro-

gram for investment as a participant in the production of

recombined milk * * *." (The remaining portion of the

statement, relating to the alleged prospective sales of cans,

is dealt with at another point in this brief.)

The stipulation sets forth the purposes for which taxpayer

was organized, as follows (R. 21-22) :

To manufacture, produce and process and to buy, sell,

distribute, consign and otherwise dispose of and deal

in, at wholesale and at retail, all kinds of milk and
milk products; to manufacture, buy, produce and proc-

ess, and to buy, sell, distribute, consign and otherwise

dispose of, at wholesale and at retail, all kinds of food

and food products, to raise, buy, sell, distribute and
deal in, all kinds of garden, farm and dairy products;

to raise, buy, sell and otherwise deal in and dispose of

cattle and all other kinds of livestock; to manufacture,

lease, buy, sell, deal in, consign and otherwise dispose

of machinery, tools, implements, apparatus, equipment,

and any and all other materials, supplies, articles and
appliances used in connection with all or any of the

purposes aforesaid, or in connection with the sale,
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borrowings for this or any related purpose." The

program failed to materialize because of the inability

to reconvert foreign currency into American dollars,

and because of the instability of foreign currencies.

(R. 45.)

Nor were any of taxpayer's activities (the collec-

tion of dividends aside) related in any substantial

way to the making of profit, or to any of the purposes

for which taxpayer was mainly created. True, dur-

ing the taxable years taxpayer made payments of

principal and interest on outstanding loans; it also

borrowed substantial amounts. But they were pay-

ments on account of the liabilities of Wenner-Gren

which taxpayer had assumed upon transfer to it of

the Servel and Electrolux stock. As to the loans, the

Tax Court found that the $1,000,000 borrowed in

1948 from the Bank of America was used by Wenner-

Gren to acquire Mexican telephone companies; that

$1,100,000 of the $1,850,000 borrowed in 1948 from

transportation or distribution of any or all goods,

wares, merchandise or other personal property dealt in

or disposed of or handled by the corporation.

To subscribe for, or cause to be subscribed for, buy,

own, hold, purchase, receive or acquire, and to sell,

negotiate, guarantee, assign, deal in, exchange, trans-

fer, mortgage, pledge or otherwise dispose of, shares

of the capital stock, scrip, bonds, coupons, mortgages,

debentures, debenture stock, securities, notes, accept-

ances, drafts and evidences of indebtedness issued or

created by other corporations, joint stock companies or

associations, whether public, private or municipal, or

any corporate body, and while the owner thereof to

possess and to exercise in respect thereof all the rights,

powers and privileges of ownership, including any
rights to vote thereon.
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the Bank of America was used to repay the prior in-

debtedness of Wenner-Gren to that bank, the remain-

ing $750,000 being used to make payments of princi-

pal and interest on other outstanding indebtedness;

that the $1,700,000 borrowed from the Bank of Amer-

ica in 1949 was used to liquidate the outstanding

balances of two loans from the bank; that the bulk

of $2,000,000 borrowed from the Central Hanover

Bank was used to repay the aforementioned loan of

$1,700,000 from the Bank of America. The Tax

Court found that not only did taxpayer never under-

take (R. 46) ''any activity in connection with the

establishment of * * * [any] recombined milk plants"

but "never used its assets and borrowings for this or

any related purpose"; further, that the (R. 49)

''funds borrowed by petitioner were in the main used

by Wenner-Gren", and that "Turnbow [taxpayer's

president] had no direct knowledge of their use."

(Emphasis supplied.) Turnbow, asked whether he

knew what use had been made of the borrowed funds,

replied (R. 215):

Only indirectly to some extent. I know that

they were used by Axel.

There are three additional categories of transac-

tions upon which taxpayer rests its claim of doing

business within the United States during the taxable

years

:

(1) In July 1948, taxpayer purchased a carload

of dry milk fat from Kraft Foods Company for $46,-

212.75, resold the fat one month later to Kraft Com-

pany for $40,248, and reported a loss on the transac-
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tion in its 1948 return. Any intimation that that

transaction, considered either alone or in connection

with all the other transactions, constituted doing busi-

ness within the meaning of the statute disappears

upon examination of the evidence. Turnbow testified

on cross-examination that taxpayer could not have

used the fat in making recombined milk, because (R.

252) ''at the time of that transaction * * * the re-

combined plants weren't in operation". In any event,

as the Tax Court understood the testimony with re-

spect to this item, the transaction was (R. 49) ''of a

type in which * * * [taxpayer] was not previously

nor subsequently engaged". It was truly an isolated

transaction, in which, as taxpayer concedes (Br. 31),

it suffered a loss of some $6,000.

(2) In 1950, taxpayer purchased, is an accommo-

dation to a Mexican corporation, equipment for that

corporation for which it was reimbursed without

profit. The Tax Court was obviously justified in re-

fusing to attach any signficance to that transaction,

since it apparently had no relationship to the pur-

poses for which taxpayer was organized.

(3) In 1948, 1949 and 1950, the only other activ-

ity which taxpayer reported was represented by nom-

inal amounts of income resulting from transactions

relating to cans used by the International Dairy Sup-

ply Company, of which Turnbow was president and

sole stockholder. These transactions, accounting for

only $120.64 of reported income for 1948, $3,509.90

for 1949, and $5,239.19 for 1950, amounted to little

more than an interposition, without any substantial

business purpose, between International Dairy Supply
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Company and Western Can Company. It was clear

from the Tax Court's findings of fact as to this trans-

action (R. 50-51) that although the transactions were

real in the sense that they actually occurred they

were (R. 54-55) ''dictated not by a business ob-

jective but purely by a desire to save taxes";

they were " 'substantive' in the sense that the oper-

ations described were actually performed", but they

did not constitute "the conduct of a business", did

not render taxpayer "busy", nor were they "engaged

in for a livelihood or profit." Cf. Gregory v. Helver-

ing, 293 U.S. 465; Linen Thread Co., supra. The

record discloses that beginning in 1948 the Interna-

tional Dairy Supply Company (referred to as Sup-

ply) found it necessary to obtain tin cans in connec-

tion with its contract for supplying recombined milk

products to troops in the Far East. The contract

spelled out the specifications for the necessary cans

to be bought in the United States. In 1948, Supply

procured the cans from the Western Can Company

(referred to as Western). An employee in Supply's

procurement department telephonically ordered the

cans, following up with a written purchase order.

Supply received shipments for which it paid by check.

In December of 1948, taxpayer undertook to place

with Western, in its own name, an order covering

precisely the same type of cans and bearing the same

markings as Supply had theretofore ordered in its

name from Western. Western billed taxpayer at the

same price which Supply had paid Western on an

earlier order. Taxpayer's order was first telephoned

to Western either by Supply's procurement depart-
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ment or by Turnbow's secretary. Western's salesman

who received the order filled out an order form in

the name of Supply; taxpayer's name was added later.

On the day that the order was telephoned to Western,

Supply prepared an export purchase order for the

cans, addressed to taxpayer. Supply had used the

same form in preparing its orders which theretofore

had been directly forwarded to Western. Taxpayer

then forwarded to Western a written confirmatory

order in its name. Taxpayer's check of December,

1948, represented payment in full to Western. Sup-

ply paid an invoice on taxpayer's leterhead at a 5%
increase in price. The same procedure with respect

to the recording and routing of orders for cans was

followed on 37 occasions in 1949, and on approxi-

mately 48 occasions in 1950. As in 1948, taxpayer

billed Supply 5% more than it was billed by Western.

Taxpayer never used its Nevada office in any of these

can transactions; it carried no inventory of cans; it

ordered no cans other than those used by Supply;

and in every instance in which Supply acquired cans

in this manner it paid taxpayer within 10 days of

taxpayer's payment to Western. (R. 50-51.) Turn-

bow sought to explain (R. 207-208) ''why interna-

tional Dairy Supply, after it had engaged in the op-

eration of acquiring cans directly from Western Can

Company, then sought to introduce Continental Trad-

ing into the picture." The explanation ^ does not ap-

•^ Turnbow stated (R. 207-208) :

Why, I thought it was a free country, private free

enterprise, and I don't think there is any law that tells

me to buy from you or you or you. There is nothing
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pear convincing, and would seem to lend support to

the Tax Court's conclusion that the can transactions

had no substantial business purpose, but were entered

into in order to qualify taxpayer, formalistically, as

a resident foreign corporation; i.e., they were moti-

vated (R. 54) ''purely by a desire to save taxes."

II

The Tax Court Correctly Denied Taxpayer's Motion
for Leave To File A Motion To Vacate the Decision,

To Reopen the Proceeding, and To Take Further
Testimony

The Tax Court entered its decision on September

6, 1957, and served it upon the parties on the same

day. (R. 56.) Rule 19 (e) and (f) of the Rules of

Practice of the Tax Court (Rev. January 15, 1957)

provides as follows:

Rule 19. Motions.

* * * *

(e) No motion for retrial, further trial, or

reconsideration may be filed more than 30 days

after the opinion has been served, except by spe-

cial leave.

about that, so undoubtedly it was a good business de-

cision, in which I probably made the decision, with

their approval, to buy the cans. I am sure they would
take the approval because I think they got five per cent

market, which is a very small amount of money. We
tied their money up, see.

The fact is, however, that taxpayer's money was not tied

up, for within ten days or less after taxpayer sent its

checks to Western, it received checks in like amount plus

about five per cent from Supply.
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(f) No motion to vacate or revise a decision

may be filed more than 30 days after the decision

has been entered, except by special leave.

The taxpayer's motion for leave to file a motion to

vacate the Tax Court's decision, to reopen the pro-

ceeding, and to take further testimony was not filed

until November 19, 1957 (R. 79-80), more than 30

days after the opinion had been served and the de-

cision entered. The Tax Court, in effect refusing to

grant special leave to file the motion, denied it. (R.

80.)

Aside from the admitted facts that (1) the motion

was untimely, and (2) in the circumstances, the

granting of the motion was a matter for the exercise

of the Tax Court's discretion," it is clear that, except

for a mere conclusory statement that new evidence

had been discovered, the taxpayer failed to submit

with its motion for leave to file a motion any infor-

mation which might have afforded a possible ground

for the granting of the motion, even if it had been

timely made. At the hearing on the motion, tax-

payer's counsel, admitting that (R. 265) ''The mo-

tion as it is * * " [is based on] newly-discovered evi-

dence", requested permission to indicate orally "rather

briefly and quickly some of these items of newly-dis-

^ Taxpayer's present counsel stated to the Tax Court (R.

258) :

We recognize that right at the outset the 30-day period

provided by this Court's rules for filing motions for

reconsideration has run. Therefore, I take it, this is

purely and simply a discretionary matter with this

Court, as to whether or not they will permit us to file

our motion.
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covered evidence we are talking about, and perhaps

put this thing in focus". Asked by the court: ''Do

they appear in the motion papers?", counsel replied:

''No, they do not". Counsel further stated that be-

cause he had realized (R. 266)

:

* * * the potential defectiveness of my position,

in the sense I couldn't spell out * * * [in the

motion] the facts I am talking about, I asked
* * * two gentlemen to be here available today,

so you wouldn't have to take my word for it, so

if you cared to you could hear their sworn testi-

mony. And I would suggest it would come un-

der the broad language I attempted to use, namely,

that there is newly-discovered evidence.

The Government, objecting to any further delay (R.

268), took "the position that the motion on its face

is what we are arguing today". (Emphasis sup-

plied.) The Tax Court said (R. 270):

The government said to you as I understand

it, you get the motion up, we will hear it and
consent to short notice. Now, you are coming in

and saying the motion wasn't completed in time,

in effect it seems to me that is what you are say-

ing. A motion is supposed to be supported by
some kind of adequate material to justify the

granting of the motion on the facts shown, at

least the prima facie showing. I don't say that

the affidavits would necessarily * * * be final

proof of what was in them, but at least there

would be something in the record. Now, there

is nothing in the record. (Emphasis supplied.)

In the court's view, to have granted the motion for

leave to file a motion would not only (R. 266) "in
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effect be encouraging dilatory proceedings", it would

also mean that if the motion was granted on the basis

of what had been submitted therewith (and not on

the basis of the proferred statement of counsel or

witnesses) the court would "have [had] to take things

for granted that are presumably an essential part of

the considerations on the basis of which any motion

like this could be granted"; further, to grant the

motion for leave to file a motion on the basis of mate-

rial not submitted with it, in order, ultimately, to

have a further hearing in the matter, would in effect

be (R. 267) "to have the further hearing" then and

there. We submit that in the circumstances the Tax

Court's denial of the motion was entirely justified,

and involved no abuse of its discretion.

Even if it is assumed, argwendo, that the motion

for leave to file a motion should have been granted,

there is nevertheless grave doubt whether the tax-

payer's proffer as to the alleged newly-discovered evi-

dence (R. 271-280) showed any substantial basis for

vacating the decision and reopening the case. Tax-

payer's counsel stated that at the trial of the case

below Mr. Turnbow, the taxpayer's president, had

failed to disclose certain matters, some of which (R.

271) "conceivably are matters about which he knew

nothing". Admittedly, "some of them * * * [were]

matters of which * * * [Turnbow] personally had

knowledge and conducted various negotiations". How-

ever, analysis of counsel's complete statement on this

subject (R. 271-280) fails to disclose that there were

any matters which would qualify as "newly-dis-

covered" in any meaningful sense as of the words.
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Taxpayer's counsel in effect admitted as much. (R.

274.) Replying to the court's suggestion that the

alleged newly-discovered evidence was in fact in exist-

ence at the time of the trial of the case, was known

to the taxpayer's officers, and could have been put in

evidence at the hearing, counsel said that that was

(R. 275) 'Terhaps * * * a fair statement", even

though adding "although certainly it depends on how
you interpret 'newly-discovered'." Moreover, the Tax

Court pointed out, the alleged newly-discovered evi-

dence seemed to have been not (R. 275) "really newly-

discovered by anybody but" counsel himself, and not

by the taxpayer or any of its officials (R. 274) "or

even by the prior lawyer". The implication of this

observation was that, even though present counsel may
have correctly ascertained that prior counsel should

have proffered certain material at the trial, that was

no warrant for characterizing the material as newly

discovered; nor was it a sufficient basis for extending

the time limit for vacating the decision in order to

reopen the case for further proceedings. As the Tax

Court observed (R. 280)

:

There is a clear implication in the rules, at

least, that the engaging of new counsel is not a

reason for doing away with a time limit which

otherwise appears in the rule. That is the result

of a combination of rules 19, 20 and 27."

The pertinent provisions of Rule 19 are as follows

:

RULE 19. MOTIONS
* * * *

(e) No motion for retrial, further trial, or recon-
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The Tax Court also warned that if, in the circum-

stances of this case, a motion for leave to file a motion

was granted simply because new counsel considered

that evidence should have been presented at the trial

which was not presented, but which was available

(R. 280)—

sideration may be filed more than 30 days after the

opinion has been served, except by special leave.

(f) No motion to vacate or revise a decision may be

filed more than 30 days after the decision has been

entered, except by special leave.

Motions covered by (e) and (f) shall be separate

from each other and not joined to or made a part of

any other motion.

Rule 20 of the Tax Court provides, among other things,

as follows:

RULE 20. EXTENSIONS OF TIME

(a) An extension of time * * * rnay be granted by
the Court within its discretion upon a timely motion

filed in accordance with these Rules setting forth good

and sufficient cause therefor or may be ordered by the

Court upon its own motion. (Emphasis supplied.)

Rule 27 provides, among other things, as follows:

RULE 27. PLACE, TIME, AND NOTICE OF
HEARINGS AND TRIALS—ATTENDANCE AND
CONTINUANCES

( c ) Continuances—Motions—Trials.—
(1) Court actions on cases set for hearing on mo-

tions or trial will not be delayed by a motion for con-

tinuance unless it is timely, sets forth good and suf-

ficient cause, and complies with all applicable Rules.

(Emphasis supplied.)

(2) Conflicting engagements of counsel or the em-
ployment of new counsel will never be regarded as

good ground for a continuance unless set forth in a
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it would, for no reason other than the substitu-

tion of new counsel =^= * * make it possible for

the cases in Tax Court to be indefinitely pro-

longed, to be reopened, or innumerable motions

to be made, first on one ground, and then on

another * * *.

Taxpayer's contentions with respect to this issue

(Br. 56-63) are not convincing. (1) While it is true

that Axel Wenner-Gren had not been called as a wit-

ness at the trial, it was not demonstrated below that

he was (a) unavailable, or (b) would have appeared

as a witness. At the hearing on the motion taxpayer's

counsel stated that (R. 263) "Mr. Axel L. Wenner-

Gren, himself, would be willing to testify in a pro-

ceeding relating to this company, and in fact would

have testified at the prior hearing had he been re-

quested to"; the Tax Court, however, was quick to

point out that it could find no ''statement in Mr.

Wenner-Gren's affidavit, that he ivould have appeared''

at the hearing, if called; and similarly, there was "no

motion filed promptly after the notice of hearing or

trial has been mailed or unless extenuating circum-

stances are shown wliich the court deems adequate.

(See Rule 20.) (Emphasis supplied.)

The Tax Court also stated an additional reason why it

could not (R. 280)—
even get beyond the motion for leave [since the] mo-
tion that is proposed to be made doesn't accord with

the Rules of the Tax Court; particularly Rule 19, which
provides that motion for further trial, and so on, shall

not be combined with a motion to vacate a decision.

The motion to vacate the decision below in this case was
combined with the motion to -state further testimony. (R.

81-82.) ;^i^^
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statement under oath that * ^' * he would appear in

a new proceeding." (Emphasis supplied.) (2) Even
if it is true that (Br. 60) "an incomplete presenta-

tion of facts was made to the Tax Court [by prior

counsel], and * * * moreover, some of the facts were

inadequately if not inaccurately presented", surely in-

eptness of presentation by prior counsel, unfortunate

though it may be to the taxpayer, affords no basis for

a new trial. Any contrary rule would obviously frus-

trate the established policy against multiplicity of

trials, as well as "the established policy against piece-

meal review" of cases. United States v. Fauci, 242

F. 2d 237, 238 (C.A. 1st). (3) And these same con-

siderations would militate against the granting of a

new trial on the ground—asserted by taxpayer at the

argument on the motion, and now only intimated (Br.

61)—that the case had been tried by prior counsel on

a (R. 261) "misconception of what the real legal issue

was in this case". The two cases (Br. 61-62) cited

to support the contention that a new trial should be

granted on such a dubious ground are clearly inappo-

site, even if it is assumed, arguendo (as taxpayer

urges) that the criteria laid down in Rule 60 of the

Federal Rules of Civil Procedure are, as a matter of

law, binding on the Tax Court. But see Katz v. Com-

missioner, 188 F. 2nd 957, 959 (C.A. 2nd). The sim-

ple fact is that if it is true, as taxpayei' now states,

that the court below reached its conclusion (Br. 63)

"upon incomplete and partially inaccurate facts", tax-

payer has only itself to blame for failing to present,

completely and accurately, all of the facts which were

available to it at the hearing on the merits, none of
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which, by any proper definition, constituted "newly-

discovered" evidence at the time of the hearing on the

motion.*

CONCLUSION

The decision of the Tax Court is correct and should

[ be affirmed.

Respectfully submitted,

Charles K. Rice,

Assistant Attorney General.

Joseph F. Goetten,
A. F. Prescott,

Meyer Rothwacks,
Attorneys,

Department of Justice,

Washington 25, D. C.

July, 1958.

*^As taxpayer concedes (Br. 64), there is no issue before
this Court respecting the deductibility of alleged items of

interest, expenses, and losses on sale of property.
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APPENDIX

Internal Revenue Code of 1939

:

Sec. 231 [As amended by Sec. 104 (d), Revenue
Act of 1941, c. 412, 55 Stat. 687, and Sec. 160,

Revenue Act of 1942, c. 619, 56 Stat. 798]. Tax
ON Foreign Corporations.

T* T* H- ^

(b) Resident Corporations.—A foreign corpo-

ration engaged in trade or business within the

United States shall be taxable as provided in

Section 14 (c) (1) and Section 15.

(26U.S.C. 1952 ed.. Sec. 231.)

Treasury Regulations 111, promulgated under the

Internal Revenue Code of 1939

:

Sec. 29.231-1. Taxation of Foreign Corpora-

tion.— * * *

(b) Resident Foreign Corporations. * * *

* * * *

As used in Sections 119, 143, 144, 211, and
231, the phrase '

'engaged in trade or business

within the United States" includes the perform-

ance of personal services within the United

States at any time within the taxable year. * * *

H* -I* Jji ^

Sec. 29.231-2. Gross IncoTne of Foreign Corpo-

rations.— * * *

* * * *

(b) Resident Foreign Corporations.— * * *

A foreign corporation which effects transac-
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tions in the United States in stocks, securities,

or commodities (including hedging transactions)

through a resident broker, commission agent, or

custodian is not merely by reason of such trans-

actions considered as being engaged in trade or

business in the United States which would cause

it to be classed as a resident foreign corporation.

However, a foreign corporation which at any time

within the taxable year is otherwise engaged in

trade or business in the United States, being a

resident foreign corporation, is taxable upon all

income derived from sources within the United

States, including the profits realized from such

transactions. A resident foreign corporation is

also required to include in its gross income capi-

tal gains, gains from hedging transactions, and

profits derived from the sale within the United

States of personal property, or of real property

located therein.
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OF THE UNITED STATES

REPLY BRIEF FOR THE PETITIONER

Preliminary Statement

Petitioner's Brief was filed in this Court on June 18,

1958. Brief for the Respondent was received by petitioner

on July 16, 1958. Under Rule 18, subsection 4, petitioner

has until August 5, 1958 within which to file this Reply

Brief. The argument in this case has been set for Friday,

September 12, 1958.

(1)



REPLY TO RESPONDENT'S ARGUMENT I

Respondent Has Not Shown That the Tax Court Correctly

Held That the Taxpayer Was Not Engaged in Trade or

Business Within the United States During the Taxable

Years.

In the introduction to respondent's Argument I it is

asserted that the Tax Court viewed all of the petitioner's

transactions "as a whole". See page 13 of respondent's

Brief. This assertion is made in denial of the petitioner's

contention that the Tax Court followed a piecemeal and

fragmentary approach in deciding the case. Petitioner

does not deny that the Tax Court said that it was viewing

the Eecord as a whole, but petitioner does deny that the

Tax Court did view the Record as a whole. If it be found

that the Court below did take the "whole" view, then it is

asserted that this was done in an improper manner. Peti-

tioner submits that a reading of the Tax Court's opinion

requires the conclusion that the Tax Court—despite its

protestation—adopted the separate transaction or "fagot"

approach. The respondent's denial cannot conceal this

fact.

A. Both the respondent and the Tax Court misapplied the

applicable legal principles.

Respondent first attempts to articulate certain general

principles applicable in the area of the present controversy.

Thus, he states that the Courts have defined "business" to

be, "that which occupies the time, attention and labor of

men for the purpose of livelihood or profit." Respondent

then postulates that "carrying on or doing business" means

that a corporation "was organized for profit and was doing

what it was principally organized to do in order to realize

profit." A number of authorities are cited in support of



these very general propositions which are not challenged

by the petitioner. Respondent goes on to state that the

latter test, to be applied in determining whether a corpora-

tion is engaged in a trade or business, has both quantitative

and qualitative aspects.

It is necessary to point out, however, as the cases cited

by the respondent themselves demonstrate, that the quanti-

tative aspect is of much less significance than the qualitative

one. Indeed, a number of Courts, including this Court, have

concluded that a very slight degree of activity is sufficient

for this purpose. See Section Seven Corporation v. Anglim

(CCA-9, 1943) 136 F. (2d) 155. In addition, a number of

the favorable cases involve decisions bordering upon a

de minimis activity situation. Cf. Anders I. LaGreide

(1954) 23 T.C. 508 and Est. of Frances S. Yerhurgh, T. C.

Memo. Op., Docket No. 6367, entered December 27, 1945.

The respondent then makes the point that isolated trans-

actions unrelated to the purpose of the corporation as set

forth in its charter or which have no relationship to the

general pursuit of profit and gain, do not constitute engag-

ing in trade or business.

Petitioner is in general agreement with this proposition

of law but asserts that factually it does not apply here. See

discussion infra. Indeed, it is but a paraphrase of the

loaded statement of the issue framed by the Tax Court

(R. 52) as follows:

"Transactions which are not entered into for profit

and which do not and in all probability cannot result

in a profit, particularly where such transactions are of

an isolated and non-continuous nature, will not dictate

the conclusion that one is engaged in business. And

that, notwithstanding petitioner's categorical statement

to the contrary in its brief, we view as the only issue."



There is scarcely any room for doubt as to the answer to

such an issue couched in such terms and this may serve to

indicate the attitude of the Court below. Moreover, it

places in clear perspective the fact that the Court was not

viewing the integrated picture of petitioner's United States

activities as a ivhole. The proposition could not have been

worded in such fashion if all activities were being con-

sidered. Obviously, certain selected transactions were in

mind to produce such a one-sided and distorted statement.

That this was so is demonstrated by the Tax Court's

statement that (R. 53)

:

'

' The detailed analysis submitted by petitioner of all

of its transactions during the years in controversy

shows that only items accounting for a fraction of 1 per

cent of petitioner's total income represent those which

by any stretch of the imagination could be considered

business."

No attempt is made at this point to refute the statement

(but see infra), however, it is submitted that this shows

that the lower Court has excluded from consideration over

99 percent of petitioner's income-producing activities as

being non-business. This, petitioner says, is legal error.

The ensemble of all of petitioner's activities viewed as a

whole could constitute "engaging in a business" even sup-

posing that some of these separate activities would not.

But the Tax Court has failed to consider the ninety and nine

and has found the one a sham.

The respondent also concludes that it cannot be charged

that there was any clearcut mistake of law made by the Tax

Court below. With this position the petitioner is in dia-

metric opposition. As set forth in Argument I of Peti-

tioner's Opening Brief, the Tax Court did err as a matter

of law in reaching the conclusion it did. Among the legal

errors there mentioned were the following: (a) failure of



the Tax Court to take into account the composite picture of

all of petitioner's United States activities; (b) failure of

the Tax Court to recognize that petitioner was doing or

attempting to do what it had been organized to do; (c) the

Tax Court's reliance upon the fact that some of petitioner's

activities produced little or no profit; (d) the improper

emphasis which the Tax Court erroneously placed upon the

alleged low quantum of activities of petitioner; (e) the

failure of the Tax Court to place any legal weight upon the

''can" transactions, even after conceding that they were

transactions of "substance"; (f) the significance attached

by the Tax Court to petitioner's alleged lack of business

purpose and tax-savings motive; and (g) the Tax Court's

failure to find all of the relevant and material facts from

the record.

Respondent has failed to meet or even discuss most of

these asserted errors either directly or indirectly. The fact

that the respondent does not challenge some of the asserted

legal errors committed by the Court below of itself should

suffice to warrant a reversal. It also permits the conclusion

that respondent has misapplied the correct legal principles.

B. Both the respondent and the Tax Court have miscon-

strued and misapplied the facts.

The respondent here endorses the position taken by the

Tax Court below that Section 231(b) of the Internal Reve-

nue Code of 1939 was not intended by Congress to apply in

the case of a foreign corporation ''merely servicing its in-

vestments in this country". (See R. 53 and respondent's

Brief page 19.) Despite the fact that the Tax Court at-

tributes the quoted language to "an unequivocal statement"

appearing in connection with the enactment of the 1942

Amendment, petitioner is unable to identify the precise

language quoted in the Committee Reports and concludes

that the words used are not words of art. But even assum-



ing that these words reflect the true Congressional intent,

it is submitted that the petitioner's activities were far more

than "merely" servicing its investments. Even if it be

deemed that the receipt of Servel and Electrolux dividends

aggregating over $1,800,000 in the three taxable years and

the sale of 55,000 shares of Servel stock constituted "servic-

ing investments" certainly none of the petitioner's other

activities would fall in such a category. With the caveat

that even the activity of "merely servicing investments"

would be one of the factors to be taken into account when

viewing the composite activities of the petitioner as a whole,

petitioner points out that it had many other activities during

the taxable years.

Petitioner's "time, attention and labor" were occupied

during the taxable years in such other activities as drawing

199 checks on two bank accounts in a total amount of some

four million dollars, negotiating seven bank loans aggregat-

ing over $6,800,000 and repaying a considerable portion

of such loans together with interest, purchasing equipment

as an accommodation for a foreign corporation, purchas-

ing and reselling a freight carload of fat, purchasing and

reselling 91 freight carloads of tin cans and, most impor-

tant, negotiating in the United States and abroad with

respect to the petitioner's program for financing and

erecting recombined milk plants. That all these activities

as well as the "servicing" activities consumed time, atten-

tion and labor is evidenced by the not insignificant office

expenses incurred in California for items such as telephone,

telegraph, legal, travel, postage, printing and insurance.

Respondent asserts (p. 22) that none of petitioner's

activities, aside from the collection of dividends, relate in

any substantial way to any of the purposes for which tax-

payer was "mainly" created or to the motive of profit.

As indicated in the corporate charter, the purposes for

which the petitioner was formed were quite broad and



there is no difficulty in relating the various activities of

petitioner with authorizing provisions in the charter. Sell-

ing stocks is specifically mentioned as is the holding of

stocks. The same is true as to buying, selling, distributing

and dealing in milk and milk products. Comparably, the

purchase and sale of tin cans designed to hold milk powder

is "dealing in supplies * * * used in connection with * * *

milk and milk products". The charter likewise authorizes

the purchase and sale of machinery as well as "articles",

which would cover fat. The usual powers of any corpora-

tion would warrant petitioner obtaining bank loans. In

short, everything that petitioner did in the United States

during the taxable years was an authorized act.

It should be pointed out that the petitioner had been or-

ganized, as the previous discussion of the corporate charter

provisions indicate, to engage in a wide range of activities.

Among these activities and undoubtedly an important ac-

tivity, was the authorization to deal in milk and all kinds

of milk products and related matters. The Record shows

that petitioner, principally through its president, Turnbow,

made repeated efforts which consumed time, attention and

labor, to consummate the milk program. In this connection

negotiations took place both in the United States and

abroad. This point has been discussed in petitioner's open-

ing Brief and need not be repeated here except to indicate

the incorrectness of the Tax Court's finding espoused by

the respondent on page 23 to the effect that, "Not only

did taxpayer never undertake any activity in connection

with the establishment of * * * recombined milk plants

* * *" but * * * "never used its assets and borrowings

for this or any related purposes."

Turning to the consideration of the Tax Court's and

the respondent's assertion that all of petitioner's trans-

actions were either isolated and non-continuous or were

not entered into with a reasonable expectation of profit,
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the Record will disclose again the error of the position.

It is conceded that the purchase and resale of the freight

carload of fat and the accommodation purchase of equip-

ment for a foreign corporation were both isolated and

non-continuous transactions. In contrast, the other

transactions involved were not of that category, involving

activity, scope and continuity. This would include drawing

199 checks, negotiating 7 bank loans, the several sales of

Servel stock, the purchase and resale of 91 freight car-

loads of tin cans, the continuous negotiations here and

abroad concerning the erection of recombined milk plants

and the receipt of dividends.

So far as the profit motive is concerned it is also con-

ceded that no profit was expected or could be derived from

the mere act of drawing checks. The same thing may be

admitted with respect to negotiating and repaying bank

loans and interest thereon, making the accommodation

purchase of equipment for a foreign corporation and the

act of incurring various miscellaneous office expenses in

Oakland, California. But even these actions indirectly bear

on other activities which do involve profits. On the other

hand, profit was the direct motive behind : the receipt of

the dividends, the sale of the Servel shares, purchase of

the carload of fat, the purchase and resale of 91 freight

carloads of tin cans, obtaining bank loans, and the negotia-

tions here and abroad concerning the development of the

recombined milk program. (Unfortunately, the Record

contains no reference to the non-United States activities

of petitioner—its extensive Mexican activities and large

number of operating subsidiaries there—which would serve

to place in perspective some of its United States activities.)

It must be emphasized that the foregoing discussion

is based upon a fragmentary or separate transaction ap-

proach and not upon the correct method of viewing the

entire activity of the taxpayer. The correct viewpoint



recognizes the entirety of the taxpayer's activities, whether

or not they are all tinged with the profit motive and re-

gardless of the fact that some may be isolated or non-

continuous. To state the proposition differently, a number

of unrelated transactions which are isolated and non-con-

tinuous can, in the aggregate, be combined with other

regular and continuous profit activity so as to constitute

all together enough activity, qualitatively, to be a trade

or business.

A word must be said with respect to the can transactions

which even the Tax Court admitted had "substance". The

Court felt that while substantive and real, the can transac-

tions "resulted in no substantial gain, and considering the

time spent on them could not, and in several instances

actually did not, result in even a nominal net profit," (R.

53). It has already been pointed out that the absence of

substantial gain as a matter of law is of no consequence in

this case, and the amount of time spent upon these trans-

actions would appear to be immaterial in view of all the

other activities of the taxpayer. The alleged absence of

even a nominal profit—although this is not so—is likewise

irrelevant. Finally, it may be noted that three of the 91 can

transactions inovlved sales of cans to a wholly unrelated

third party. Farmers Co-Op Creamery, McMinnville, Ore-

gon. See Ex. XXXVII to the Stipulation of Facts.

To characterize—as the respondent does on page 19 of its

brief—the taxpayer's activities (other than the collection

of dividends) as "little more than a tax-saving-motivated

attempt to qualify the collection of dividends as business

activity" is to obscure the issue with a false scent. The

motive of tax-saving ^ is irrelevant in the present case as

^ This preoccupation with "tax-savings" is also evidenced by the Tax
Court in its opinion where one of the two factual reasons given by the

Court below for its holding was that petitioner's conduct, as apparently

admitted by petitioner, was dictated, not by a business objective but
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demonstrated by Herbert v. Riddell (DC, Cal., 1952) 103

F. Supp. 369, and Scottish-American Investment Co. (1942)

47 B.T.A. 474, affirmed (CCA-4, 1943) 139 F. (2d) 418,

affirmed 323 U.S. 119.

For the reasons set forth in petitioner's Brief and the

failure of respondent in its Brief to show any valid reasons

to the contrary, as demonstrated above, it is submitted that

as a matter of fact petitioner was engaged in trade or busi-

ness within the United States during the taxable years.

REPLY TO RESPONDENT'S ARGUMENT II

The Respondent Has Not Shown That the Tax Court Did

Not Abuse Its Discretion by Refusing to Relieve Peti-

tioner of Its Judgment.

The purported basis for the respondent's position here

is to avoid multiplicity of trials as well as the established

policy against piecemeal review of cases. But multiplicity

of trials is not an onerous burden where justice is involved.

Moreover, had the Tax Court granted the motion and per-

mitted a new trial only additional evidence would have been

submitted, not evidence in duplication of that already con-

purely by a desire to save taxes. K. 54 A search for such an express

admission has been fruitless. Perhaps the Tax Court was mislead by

inartful language appearing in the petitioner's Opening Brief in the Tax
Court where, on pages 34 and 35, appears the Argument, "It is imma-
terial that tax avoidance may have motivated petitioner in engaging in

trade or business within the United States." What this argument really

meant is indicated at the top of page 35 where it becomes apparent that

reference is intended to the favorable tax rate accorded a resident for-

eign corporation engaged in trade or business as compared with a non-

resident foreign corporation. At that point the obviously true statement

is made that a foreign corporation deliberately and intentionally can

engage in a trade or business in the United States in order to obtain

this tax advantage. Whatever may be the reason for the misunder-

standing between petitioner and the Court below, the reliance upon ab-

sence of business purpose by the Court below and by the respondent here

is erroneous.
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sidered by the Court. And as to piecemeal review, tlie

purpose of the motion was to avoid that precise problem.

If the Tax Court had once definitively passed upon all of the

available evidence it is possible that there would have been

no appellate review. In any event, by denial of the motion

the Tax Court itself has created a situation where there

conceivably could be piecemeal review of this case, the very

thing petitioner sought to avoid.

Respondent's first point is that taxpayer failed to submit

with its motion for leave to file any information which

might have afforded a possible ground for the granting of

the motion. The motion to vacate decision and to reopen

is set forth in the Record commencing at page 81 and the

attached affidavits of Wenner-Gren and Strid appear in the

Record commencing at pages 82 and 84, respectively. Read-

ing these affidavits and the motion together certainly

should lead to the conclusion that there was an incomplete

and partially inaccurate presentation of facts made in the

Tax Court. Moreover, the very references made in the

affidavits and the motion were ready to be supported by

the sworn testimony which was available to the Court at

the time the filing of the motion was argued. It can scarcely

be said that the Court below did not have either available

to it or offered to it those factual resources necessary to

reach some decision with respect to the sense of the motion.

Respondent also expresses grave doubt that the facts

proffered during the course of the motion argument showed

any substantial basis for vacating the decision; neverthe-

less, respondent is careful thereafter not to discuss a single

one of the proffered points. Instead, respondent contents

himself with repeating the semantics of the Tax Court with

respect to Wenner-Gren 's failure to state that he would

have testified had he been called, despite the obvious thrust

of his affiadvit and the explanation made by counsel.
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The important thing is that under Rule 60 of the Federal

Rules of Civil Procedure, motions of the kind under discus-

sion are to be given broad and sympathetic interpretation

and not a narrow and hypertechnical analysis. The obvious

purpose of that rule is to avoid an injustice while it can be

remedied. This principle should apply here whether it be

deemed that the motion was to be supported on the basis

of newly discovered evidence, mistake, inadvertence, or

"any other ground" as stated by the Rule.

Petitioner is not unaware of the fact that some Courts

have ruled against its contention that the Tax Court should

be bound by the Federal Rules of Civil Procedure. Peti-

tioner is, however, unable to find any square authority in

this Court on the question. Even should this Court con-

clude that the Federal Rules do not apply in the Tax Court

then at least it would seem that Rule 60 would supply an

admirable standard for comparison in passing upon the

question of whether the Tax Court abused its discretion.

It is respectfully submitted that the ends of justice are

best served here by remanding this case for further testi-

mony in the Tax Court so that all relevant evidence may be

considered.
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Conclusion

The decision of the Tax Court is erroneous and should be

reversed or at least the case should be remanded for further

proceedings.

Respectfully,

Fred R. Tansill,

Counsel for Petitioner,

824 Connecticut Avenue, N. W.,

Washington 6, D. C.

Of Counsel

Goodwin, Rosenbaum, Meacham & White,

824 Connecticut Ave., N. W.,

Washington 6, D. C.

Leon, Weill & Mahony,

9 East 40th Street,

New York 16, New York.
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IN THE

United States Court of Appeals
FOR THE NINTH CIRCUIT

No. 15912

Continental Trading, Inc., Petitioner,

V.

Commissioner of Internal Revenue, Respondent

ON petition for review of THE DECISION OF THE TAX COURT OF

the UNITED STATES

BRIEF FOR THE PETITIONER

Opinion Below

The Memorandum Findings of Fact and Opinion of the

Tax Court of the United States (R. 43-55) are reported as

T. C. Memo 1957-164, filed August 30, 1957.

Jurisdiction

The Commissioner determined deficiencies in income tax

of the taxpayer in the amounts and for the years as follow

:

Year Deficiency

1948 $ 208,300.59

1949 151,559.71

1950 114,468.53

Total $ 474,328.83

(R. 14-16)

(1)



Taxpayer was advised of this determination by statutory

notice of deficiency dated June 28, 1954 (R. 11-18). On
Xovember 4, 1954, which was within the 150-day period

allowed by the statute for filing petition, the taxpayer filed

petition in the Tax Court for redetermination of such

deficiencies under the provisions of Section 6213(a) of the

Internal Revenue Code of 1954 (R. 6-14). After the hear-

ing, the Tax Court decided, on September 4, 1957, that the

deficiencies in income tax as determined by the Commis-

sioner should be sustained (R. 56). Within three months

thereafter, i.e., on December 3, 1957, a Petition for Review

by this Court was filed by the taxpayer (R. 86-88).

Jurisdiction of this Court is invoked under Sections 7482

and 7483 of the Internal Revenue Code of 1954. Venue lies

here under Section 7482(b)(1) because the taxpayer's re-

turns for the taxable years were filed, respectively, in the

office of the Collector of Internal Revenue for the First

District of California at San Francisco, California (1948)

and in the office of the Collector of Internal Revenue for

the District of Nevada at Reno, Nevada (1949 and 1950),

both of which offices are within the geographical confines

of this Circuit.

Questions Presented

I. Was petitioner a resident foreign corporation engaged

in trade or business in the United States during the taxable

years ?

II. Did the Tax Court abuse its discretion by refusing

to relieve petitioner of its judgment for the purpose of re-

ceiving additional testimony with respect to Question I?

This question involves not only the propriety of the Tax

Court's refusal but also the question of the appropriate

norm to be used in such matters. With respect to the latter

point, petitioner asserts that the Rules of Civil Procedure



should have been followed by the Tax Court in this regard.

III. Is petitioner entitled to deduct certain amounts

accrued for interest, expenses and losses?

Statutes and Reg-ulations

The pertinent statutory provisions and Regulations ap-

pear in Appendix A at the end of this Brief.

Statement

The facts, so far as pertinent to the issues here, were

found by the Tax Court as follows:

Petitioner, a Panamanian corporation organized in May,

1947, maintained its principal office in Mexico City, Mexico.

It filed Federal income tax returns in the United States,

the return for 1948 being filed with the Collector of Inter-

nal Revenue for the First District of California and the

returns for 1949 and 1950 being filed with the Collector of

Internal Revenue for the District of Nevada. Those re-

turns stated that petitioner was a resident foreigii corpora-

tion with ''investment" as its principal activity. (R. 44.)

In March, 1948, petitioner established an American ad-

dress in Reno, Nevada, employed a resident agent there and

qualified as a foreign corporation in that state ; it con-

tinued to be so qualified until March, 1951. (R. 44).

Grover Turnbow, a United States citizen, was petitioner's

president during the taxable years (R. 23, 44). Turnbow

maintained offices in Oakland, California, where he was

associated with various enterprises interested in erecting

recombined milk plants in foreign countries. After INFarch,

1948, petitioner's name was added to the business names

already appearing on Turnbow 's office door. Turnbow was

president and sole stockholder of one of these other con-

cerns. International Dairy Supply Co. (R. 44-45)
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The person ultimately interested in the success of

petitioner was Axel Wenner-Gren.^ Wenner-Gren held sub-

stantial amounts of stock in the Electrolux and Servel

corporations prior to petitioner's incorporation as well as

sizable and diverse holdings in Mexican and other foreign

enterprises. (R. 45-46.)

Prior to the incorporation of petitioner, Turnbow had

served as attorney-in-fact for Wenner-Gren in the United

States in connection with negotiating loans in this country.

Turnbow had become acquainted with Wenner-Gren in

Mexico when Turnbow had erected a reconibined milk plant

in which Wenner-Gren had a financial interest. Petitioner ''

was interested in financing the erection of recombined milk

plants m foreign countries but during the taxable years

that program failed to materialize because of the inability

" Petitioner has substituted this sentence for the following sentence

found by the Tax Court: "Petitioner represented the incorporation of

part of the vast holdings of Axel Wenner-Gren, an internationally

famous financier whose wealth was over $1,000,000,000.00''. This finding

by the Tax Court is of doubtful propiiety and appears to petitioner to

be utterly irrelevant to the issues involved. It is, moreover, based upon
the admitted hearsay testimony of Turnbow who was scarcely in a posi-

tion to have personal knowledge of the facts contained in the finding.

(R. 221) The Tax Court's holding is also ambiguous. It is not clear

whether the Court intended to find that Axel Wenner-Gren was a direct

stockholder in petitioner or whether it was intended to be suggested that

he was the ultimate and indirect party at interest. Perhaps the best

that can be said is that the Court simply adopted the inartful and un-

supported testimony of Turnbow without realizing the ambiguity. As
a practical matter, Wenner-Gren was not a direct stockholder of peti-

tioner during the taxable years as the stock record book would disclose.

^ Petitioner has substituted in this finding of fact the word "petitioner"

for "Turnbow". What Turnbow and his various enterprises were inter-

ested in doing is of no immediate materiality in this proceeding. It is

not clear Avhy the Tax Court made such, a finding in the teeth of Turn-

bow's testimony relating to petitioner's interests and activities in that

area. For authority for the proposition that it was petitioner rather

than Turnbow whose name should have been used in the findings, see

the following Record citations : R. 189-194, 203.



to reconvert foreign currency into American dollars and

the instability of foreign currencies.*" (R. 45)

Turnbow hoped ^ that petitioner would assist in financing

his construction program of foreign recombined milk plants,

but this did not materialize/ (R.45-46)

At the beginning of 1948 petitioner was obligated on bank

loans in the United States as follows : Bank of America, N.

T. & S. A. $1,100,000; Central Hanover Bank & Trust Com-
pany, New York, $480,000.00; Teleric, Inc., $926,000.00. The

Hanover loan was liquidated during 1948, the loan from

Teleric remained outstanding as of the end of 1950 and the

loan from Bank of America was paid in August, 1948.

(R. 46)

•^ The affidavit of Birger Strid (R. 84-86) suggests an additional reason

for the failure of the program to erect recombined milk plants in foreign

countries. That reason Avas the United States government's program
of giving away milk and milk products on a world-wide basis.

^ The impression given is that Turnbow had oi-iginated the concept

of dehydrating milk and then recombining it to produce whole milk and
that he sought to bring this activity to the attention of petitioner and
Wenner-'Gren. Precisely the converse was tme. Wenner-Gren's activi-

ties, antedating association with Turnbow, had involved milk dehydra-

tion nnd recombining. Petitioner luul been created by Wenner-Gren to

implement his plans for international distiibution of dehydrated milk
products under the auspices of the United Nations. It was intended

to act as a purchasing and selling agent in the United States for milk

and milk products and also to sei've as a financial reservoir for the

international milk operations of Wenner-Gren (Affidavit of Wenner-Gren,
R. 82-84; Affidax-it of Stiid, R. 84-86) Apparently, Turnbow had been

employed by Wenner-Gren and then petitioner to assist in the United
States phase of the program although this is somewhat difficult to

ascertain from the record, due to the bombastic testimony of Turnbow.

^ This finding by the Tax Court simply emphasizes the strange flavor

given to the case by the one-sided testimony of Turnbow. Yet even
Tunibow's testimony indicates that he traveled world wide during the

taxable years seeking to implement petitioners program of constiiieting

recombined milk plants in various forei^ii countries. (R. 192-193) The
fact that Turnbow hoped that petitioner would assist in financing Tnrn-

how's program if his program for the establishment of recombined milk
plants in foreign countries proved feasible simply puts the shoe on the

wTong foot. Perhaps it also explains the ultimate falling out between
Turnbow and Wenner-Gren.
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During 1948, 1949 and 1950 petitioner had no paid em-

ployees in the United States except Turnbow, who received

$1,500.00 per month as salary during the last six months

of 1950 only. This salary represented part of an over-all

settlement effectuated in June, 1950, between Turnbow and

Wenner-Gren as individuals, under which Turnbow was to

receive stock and cash totalling $105,000.00. (R. 46, 245-6.)

Records maintained in the United States by petitioner

consisted of bank statements, checkbooks and certain docu-

ments pertaining to transactions within the United States,

all in the care of Turnbow 's secretary at Oakland, Cali-

fornia. Petitioner maintained bank accounts in the United

States at the First National Bank, Reno, Nevada and at the

Bank of America, N. T. & S. A. in San Francisco. (R. 47)

Petitioner's only assets in the United States at the end

of 1948 consisted of Electrolux and Servel stock and the

two bank account balances (R. 47).

On its United States tax returns for the taxable years

in question, petitioner reported that it derived more than

50 percent of its gross income from sources outside the

United States. Gross income from sources within the

United States was reported as follows

:

Year Amount
1948 $ 817,791.39

1949 605,635.10

1950 446,863.19

(R.47)

In 1948 petitioner received dividends on Electrolux and

Servel stock aggregating $823,635.50 and incurred a net

loss of $5,844.11 resulting from sales of property other

than capital assets. In 1949 petitioner received $602,125.50

in similar dividends and received $3,509.90 of "other in-



come in the United States". Of 1950 income, $441,624.00

represented dividends from Electroliix and $5,239.19 repre-

sented additional income "from sales". (R. 47)

During 1948 petitioner's activities in the United States

included the following :

^

(a) it collected dividends on Electrolux and Servel stock

;

(b) made payment of principal and interest on outstand-

ing loans

;

(c) in May it borrowed one million dollars from the Bank

of America which was used in acquisition of Mexican tele-

phone companies

;

(d) on August 6 it borrowed $1,850,000.00 from the Bank

of America, of which it used $1,100,000.00 to repay prior

indebtedness of Wenner-Gren to the Bank which petitioner

had assumed. The same day petitioner drew checks in

excess of the balance of $750,000.00 to make payments of

principal and interest on other outstanding indebtedness.

(R. 48)

^ Not included in the Court's Findings but referred to in the offer of

proof made at the argrjment on petitioner's motion for leave to file

motion (R. 256 et seq.) are the following additional aeti\aties of peti-

tioner referable to this year: (1) in 1948 petitioner loaned more than

$600,000.00 to two of its subsidiaries in Mexico to permit them to purchase

dehydrated milk powder in carload quantities in the United States

(R. 278) ; (2) in 1948 petitioner negotiated in New York City Avith a

factor to obtain a loan of $350,000.00 in connection with milk opera-

tions in Mexico (R. 278) ; (3) during this year negotiations were under

way, conducted in the greater part by Wenner-Gren. These negotia-

tions involved petitioner's attempt to acquire and merge the two independ-

ent telephone companies then operating in Mexico. In connection with this

effort Wenner-'Gren visited the United States on several occasions to

negotiate with International Telephone & Telegraph Company, parent

of one of the two operating companies in Mexico. Wenner-Gren was
specifically authorized to conduct these negotiations for petitioner as shown
by the Minutes of the Board of Directors. (R. 278-279)
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During 1949 petitioner's activities in the United States

included the following :
^

(a) collected dividends on Electrolux and Servel stock;

(b) made payments on principal and interest on out-

standing loans;

(c) secured and repaid short-term advances from

Turnbow

;

(d) in September it borrowed $1,700,000.00 from the

Bank of America which was used to liquidate the outstand-

ing balances of two loans from that Bank;

(e) In December it sold its 55,000 shares of Servel stock,

heretofore pledged with the Bank of America to secure

loans, and used the proceeds of the sale to pay outstanding

obligations to the Bank. (R. 48)

s Not included in the Court's Findings, but referred to in the offer

of proof made at the argument on petitioner's motion for leave to file

motion (R, 256 et seq.) are the following additional activities referable

to this year: (1) In 1949 petitioner oAvned a race track in Mexico City

known as the Hippodrome. In that year extensive attempts were made
to sell control of this track in the United States. Turnbow conducted

these negotiations which unfortunately did not result in a sale (R. 271) ;

(2) in 1949 Turnbow and others negotiated an attempted sale of a sub-

sidiary of petitioner known as The Bank Continental in the United

States. Some of the negotiations in this connection were carried on in

New York City (R. 272-273)
; (3) in 1949 attempts were made in the

United States to sell another of petitioner's assets, namely the Pan-

American Trust Company, which was owned beneficially or controlled

by petitioner. Negotiations with respect to this matter were conducted

with New York banks (R. 277) ; (4) also in 1949 Turnbow negotiated

with Tidewater Oil Company in the United States in an attempt to

get it into the oil business in Mexico under petitioner's auspices. These

negotiations were fairly extensive (R. 277); (5) During 1949 Turnbow
tried unsuccessfully to interest petitioner in buying the stock of the

Golden State Dairy in California. That dairy is now merged into

Foremost Dairies forming one of the largest milk combines in the world.

Turnbow is president of that concern today (R. 277) ; (6) in 1949 nego-

tiations were conducted with respect to the acquisition of the telephone

companies. These negotiations were conducted primarily by Wenner-
Gren (R. 278-279).



In 1950 petitioner's activities in the United States in-

cluded the following :

*"

(a) it collected dividends on Electrolux stock;

(b) made payments on principal and interest on out-

standing loans

;

(c) on January 3 it borrowed $2,000,000.00 from the

Central Hanover Bank using $1,700,000.00 of the proceeds

to repay a loan of the same amount from the Bank of

America. Approximately $400,000.00 was transferred to

petitioner's account in Mexico City, $110,000.00 was trans-

ferred for the account of a Swedish bank and approxi-

mately $275,000.00 was transferred to petitioner's account

at the Bank of America, much of which was thereafter

transferred to petitioner's Mexican accounts;

(d) Petitioner repaid the two million dollar loan. In

negotiations with the Central Hanover Bank petitioner

represented itself as a Panamanian corporation doing busi-

ness in foreign countries. (R. 48-49) *

In July, 1948, petitioner engaged in a transaction of a

type in which it was not previously nor subsequently en-

^ Not included in the Coui't's Findings but referred to in the offer of

proof made at the argument on petitioner's motion for leave to file motion

(R. 256 et seq) are the following additional activities of petitioner refer-

able to this year: (1) In 1950, three yeai*s of continuous negotiations

culminated in the successful attempt by petitioner to acquire and
merge the two largest telephone companies in Mexico into one concern.

Much of these negotiations occurred in New York City where Wenner-
Gren was dealing with the International Telephone and Telegraph Com-
pany, parent of one of the Mexican companies.

' At this point on page 49 of the Record appears the following brief

paragraph : "The funds borrowed by petitioner were in the main used by
Wenner-Gren. Turnbow had no direct knowledge of their use." Petitioner

has deliberately eliminated that paragraph from these facts. The first

sentence is completely gratuitous and petitioner is unable to find any
support whatsoever in the Record for the conclusion. The second sentence

is irrelevant and immaterial to the issue before the Court. Apparently, the

Court below relied upon the inconclusive hearsay testimony of Turnbow
on page 251 of the Record which is, incidentally, not the best evidence.
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gaged. It purchased a carload of dry milk fat from Kraft

Foods Company for $46,212.75. One month later through a

company in which Turnbow was interested, petitioner re-

sold the fat to Kraft for $40,248.00. The drop in value was

due to a decline in the market.-" Kraft was requested to

make the check payable to petitioner. Petitioner reported

the loss on its 1948 tax return. (R. 49)

As an accommodation to a Mexican corporation, peti-

tioner purchased in 1950 equipment for that corporation

for which it was reimbursed without profit (R. 49).

In each year, the only other activity reported by petitioner

was represented by nominal amounts of income resulting

from transactions relating to cans used by Supply. In 1948

such reported income amounted to $120.64. In 1949,

$3,509.90 was reported and in 1950, $5,239.19 (R. 49-50).

Supply found it necessary, connnencing in 1948, to obtain

tin cans in connection with its contract for supplying

recombined milk products to troops in the Far East. The

contract set forth specifications for the necessary cans

to be bought in the United States. In 1948 Supply procured

cans from the Western Can Company. In December, 1948,

petitioner undertook to place with Western ^ an order

covering the same type of cans and bearing the same

markings as Supply had theretofore ordered in its own

name from Western. Western billed petitioner at the same

price which Supply had paid Western on an earlier order.

Petitioner's order was telephoned to Western by either

Supply's procurement department or Turnbow's secretary

on December 8, 1948. (R. 50)

The same day that petitioner's order was telephoned to

• Petitioner has added this sentence which was not contained in the

Tax Court findings, but see R. 251,

^ At this point the Tax Court had the phrase "in its name". Petitioner

has deleted that clause here because it is meaningless.
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Western, Supply prepared an export purchase order for the

cans addressed to petitioner. Petitioner then forwarded to

Western a written confirmatory order in its name and on

December 16, 1948 paid Western by check for the cans.

Petitioner invoiced Supply for the cans at a 5 percent in-

crease in price and Supply paid the invoice within 10 days

of the invoice date. (R. 50-51)

In 1949 and 1950 petitioner utilized the same recording

and routing of orders for cans needed by Supply. This

occurred on 37 occasions in 1949 and 53 occasions^ in 1950.

Petitioner regarded the proceeds as income and reported

the profit from the sales of the cans on its tax returns for

the respective years. Supply in every instance paid peti-

tioner within 10 days of petitioner's payment to Western.

After 1950, Supply recommenced ordering and purchasing

cans directly from Western." (R. 51) Petitioner also pur-

chased and resold 3 carloads of tins to another company,

Farmers Co-op Creamery, one carload in 1949 and two in

1950."

During the taxable years petitioner maintained a de

facto business office in Oakland, California which was

1 "Occasions" as used here by the Tax Court also means "carloads",

A carload was shipped on each occasion. See Stipulation IG, X and parts

thereof. The Tax Court found 48 occasions for 1950.

™ In connection with the finding' contained in this paragraph it must be

indicated that petitioner has deliberately omitted the following sentences

appearing in the Tax Court findings: "There was no business purpose
connected with the can transactions engaged in by petitioner. It never

used its Nevada office in these operations. It carried no inventory of cans

and ordered no cans other than those used by Supply." The first sentence

deleted contains an unsupported conclusion. The second sentence appears

to be utterly meaningless, as the negotiations in connection with the cans

were handled through Turnbow's offices in California, The last sentence

is deleted because the absence of inventory in these types of situations is

meaningless as a matter of law. See discussion of this point in Argu-
ment I-A,

" This was not found by the Tax Court but see Stipulation, Ex. XXVIII,
p, 3, Note 2,
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located in the office of its president, Grover Turnbow;

in that office both Turnbow and his secretary devoted

a considerable amount of time and activity to the in-

terests and activities of petitioner (R. 120-124). In con-

nection witli these activities various miscellaneous office

expenses were incurred, including postage, insurance, tele-

phone, telegraph, legal, printing, photostating and travel

(Stipulation 16, XIV and Ex. XXXI, thereof). In ad-

dition to Turnbow, petitioner's president, M. W. Do-

brzensky, petitioner's vice-president (R. 44) and Frank-

lin A. Schulze, petitioner's secretary-treasurer (R. 179)

were located in California. During the taxable years

petitioner's ])resident negotiated 7 bank loans aggregating

$6,800,000, negotiated the sale of 55,000 shares of Servel

stock, negotiated the purchase of one carload of fat and the

resale thereof, negotiated the purchase of equipment for

a foreign corporation, negotiated the purchase and sale of

91 carloads of tin cans at a profit, drew 179 checks against

one bank account aggregating $2,209,036.52, drew 20 checks

against another bank account aggregating $2,065,987.97,

paid miscellaneous office expenses as indicated, maintained

surveillance of the collection of cash dividends on stock

owned by petitioner aggregating $1,867,385.00, repaid vari-

ous loans of petitioner and made payments of interest

thereon, negotiated in his California office and abroad in

connection with petitioner's endeavor to establish foreign

recombined milk plants." (Stipulation 14, 15, 16, R. 189-193)

During 1948, 1949 and 1950 petitioner was engaged in a

trade or business within the United States within the mean-

ing of Section 231(b) of the Internal Revenue Code."

" The facts contained in this paragraph were not found by the Court

below but are clearly evident from the Record or were stipulated.

•• This is precisely the converse of what was concluded by the Tax Court

and petitioner asserts that it is the correct conclusion based upon the

Record.
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Statement of Points to be Urged

I. The Tax Court erred by holding that petitioner was

not engaged in a trade or business within the United States

within the meaning of Section 231(b) of the Internal Reve-

nue Code.

II. In reaching that holding the Tax Court erred by fail-

ing to base such holding upon substantial evidence and as

a result it was clearly erroneous.

III. The Tax Court erred by failing to relieve the peti-

tioner of its judgment as required by the Rules of Civil

Procedure because of mistake, inadvertence, newly dis-

covered evidence, or other valid reason for reopening the

Record and taking additional testimony to prevent an un-

just result.

IV. The taxpayer desires to preserve its right seasonably

to argue the deductibility of certain expenses, interest and

losses ; this issue was neither reached nor decided by the

Court below, but will have to be in the event the trade or

business holding is reversed.
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Summary of Argument

As a foreign corporation, petitioner sought to and did

engage in a trade or business in the United States. That

business had originally been intended to include the pur-

chase of milk and milk products in the United States, par-

ticularly dehydrated milk, as well as the financing of such

activities through other corporations, together with the

erection and operation of recombined milk plants in milk-

deficient areas of the world under the auspices of the United

Nations. Due to various adverse factors the milk program

never reached fruition but petitioner, nevertheless, besides

negotiating extensively in the foregoing connection also en-

gaged in other activities in the United States, with the result

that the combination of its various activities constituted a

trade or business in this country.

During the taxable years 1948, 1949 and 1950, it qualified

as a foreign corporation with a resident agent in Nevada

and had an office in California. Three officers of petitioner

resided in California and the president of petitioner, one of

these, devoted considerable time during the taxable years to

the business affairs of petitioner in the United States.

Among the various activities carried on by petitioner in

the United States during the taxable years (principally

through its president) were the following:

(a) collected $1,867,385.00 in dividends upon United

States stocks;

(b) engaged in financial activity including negotiation

of 7 large American bank loans aggregating $6,800,000.00

and the repayment of some parts thereof, including interest

;

(c) conducted extensive negotiations in the United States

and abroad in connection with the projected milk program;

(d) purchased and resold 91 carloads of tin cans;

(e) purchased and resold a carload of fat;

(f ) negotiated purchase of equipment for a foreign cor-

poration
;
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(g) drew 199 checks against two bank accounts, which

items aggregated $4,275,024.49;

(h) borrowed sizable sums from petitioner's president

and repaid them

;

(i) sold 55,000 shares of Servel stock; and finally,

(j) incurred and paid various miscellaneous office ex-

penses including travel, postage, telephone and legal ex-

penses.

Needless to say, if the Court had taken into account the

additional United States activities indicated in Argument

II, the situation would be a fortiori a trade or business.

The principal fault with the Tax Court's holding is its

consistent refusal to view petitioner's activities in the

United States as a composite whole rather than separately.

The Court erroneously placed significance upon an alleged

lack of business purpose which is refuted below. It also

attributed significance to the small size of the dollar

profits involved in certain transactions and failed to place

proper emphasis upon the total character of the petitioner's

activities.

Finally, the Court erred in finding incomplete and par-

tially inaccurate facts and in reaching ultimate fact con-

clusions not supported by substantial evidence.

The Court below also erred by failing to relieve petitioner

of its judgment upon a showing of reasonable cause for

believing that additional, convincing and material testi-

mony could have been presented but was not presented

below, due either to mistake, inadvertence, newly discovered

evidence, or other justification for invoking Rule 60(b) of

the Rules of Civil Procedure.

The question of the deductibility of certain interest ex-

penses and losses was neither reached nor decided by the

Court below, such issue being deemed to be subordinate to

the trade or business issue. If petitioner ultimately prevails
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on the trade or business issue it should prevail here also or,

it should be able to present evidence with respect to the

deductibility of such items. The purpose of the third argu-
ment is simply to preserve petitioner's right seasonably to

assert such contentions if necessary.
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ARGUMENT I

The Tax Court's Decision That Petitioner Was Not Engaged
in a Trade or Business in the United States Was Errone-

ous in Law and Not Based upon the Evidence and It

Should, Therefore, Be Reversed.

This is the major area of controversy and is concerned

with the mixed question of whether or not petitioner was

engaged in a trade or business in the United States during

the taxable years. The Tax Court below held that peti-

tioner was not so engaged in a trade or business. Peti-

tioner disagrees emphatically with that determination and

has appealed this issue to this Court, asserting that it was

engaged in a trade or business in the United States. The

first portion of this argument deals with the Tax Court's

holding and the basis thereof. The second portion of this

argument analyzes the Tax Court's findings of fact and

finds them in significant measure to be clearly erroneous.

A. The Tax Court erred as a matter of law in holding that

petitioner was not engaged in trade or business in the

United States ivithin the meaning of Section 231(h) of the

Internal Revenue Code of 1939.

Petitioner was a foreign corporation chartered in Pan-

ama, between which country and the United States there

was no treaty affecting the taxation of income. Petitioner

contends that it qualifies as a resident foreign corporation

within the meaning of Section 231(b) of the Code.

Where a foreign corporation was a resident, that is, was

engaged in trade or business within the United States, it

was taxed only on net income derived from sources within

the United States. Section 14(c) of the Internal Revenue

Code provided that such a foreign corporation should be
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taxed in an amount equal to 24 percent of the normal tax

net income. Section 15 provided for a 14 percent surtax

on such corporations (the surtax was somewhat higher in

1950). Both taxes were to be computed after credit for

85 percent of dividends received from domestic corpora-

tions as provided in Section 26(b).

Therefore, if petitioner qualified as a resident foreign

corporation engaged in trade or business in the United

States, its non-dividend United States income would be

taxed at an aggregate rate of 38 percent; the dividend

portion of its United States income would be taxed at

5.7 percent in 1948 and 1949 (15 percent of dividends at

38 percent) while the 1950 rate would be something over

6 percent.

Alternatively, if the government is correct and petitioner

was a foreign corporation not engaged in a trade or busi-

ness, it was subject to a flat 30 percent tax on gross fixed

or determinable income from United States sources. (Sec-

tion 231(a) )

The Tax Court below found that petitioner was taxable

for the years in issue under Section 231(a) rather than

231(b). The Court held that petitioner was not engaged

in trade or business in the United States during the tax-

able years. Was the Tax Court in error in so holding?

Petitioner says so.

At the outset it must be emphasized that petitioner was

not organized in Panama in execution of a scheme to mini-

mize or reduce taxes on existing United States income,

as implied by the Tax Court. Not until shortly after its in-

corporation in 1947 did Wenner-Gren contribute any sub-

stantial blocks of stock in Electrolux and Servel corpora-

tions to petitioner. Servel and Electrolux were domestic

American corporations. During the three taxable years

petitioner collected dividends from these stocks (from
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sources within the United States) aggregating $1,867,-

385.00. Had the Wenner-Gren retained ownership of these

shares during the taxable years he would have been taxed

individually upon the dividends thereon at the flat rate of

10 percent under the provisions of the Swedish-United

States Income Tax Convention (see Article VII of the

Convention and paragraph 3 of the Protocol thereto).

Such a tax would have aggregated $186,738.50.^ The same

dividends received by petitioner would be taxed at an

effective rate of about 6 percent, if petitioner were a resi-

dent and at 30 percent if petitioner were a non-resident.

However, it can scarcely be supposed on the record that

petitioner would have confined its United States activities

solely to collecting such dividends. As far back as 1939,

the Commissioner had ruled that the mere receipt of divi-

dends on domestic stocks by a foreign corporation did not

constitute engaging in a trade or business in the United

States. See IT 3260, 1939-1 Cum. Bull. (Part 1) 199. Mani-

1 From the point of view of Axel Wenner-Gren it Avas eonsideraljly

more expensive to have operated through corporate form in the United

States than to have held the Servel and Electrolux stock in his own name.

The actual expenses ineuiTed by having ]>etitioner operate in the United

States, which would not otherwise have been incurred, were as follows

:

Settlement with Turnbow, June 1950 (R. 46) $105,000.00

Salary for Turnbow, last 6 months of 1950 (R. 46) 9,000.00

Legal* fees, Fitzgerald, Abbott & Beardsley (R. 39, 40,

Ex. XXXI) 23,107.1!)

Office costs, travel expenses, etc. of Oakland, Cal. office

(R. 39, 40, Ex. XXXI) 7,124.70

Taxes actually paid in United States (R. 16) 85,886.58

Total $230,028.47

If, in addition, the deficiencies here in issue are taken into account (the

sum of $474,328.83 plus interest thereon) as well as costs incident to this

appeal it may be seen that Wenner-Gren received no particular tax

savings by trausfemng the American stocks to the petitioner.
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festly, petitioner could not have intended its United States

business activities to be confined simply to collecting divi-

dends, else it would fail to qualify as ''engaged in a trade

or business". The purposes for which the corporation was

formed were broader than mere dividend collecting as is

indicated by the corporate charter. See R. 21-22. More-

over, the testimony of Turnbow throughout the Record in-

dicates continuous but futile attempts to implement the

recombined milk program for petitioner. The conclusion

would seem to be required that there was here no real

motive of tax avoidance; had petitioner's other contem-

plated United States activities borne fruit all such income

other than dividends would have been taxed at an effective

rate of 38 percent.

The Tax Court failed in its decision to follow the ac-

cepted rule that in ascertaining whether a corporation is

engaged in trade or business in a given jurisdiction, its

activities therein must be regarded as a whole—that a fagot

is made of a bundle of sticks, and not that the sticks are

separately broken and thrown into the discard without

being assembled into a fagot. The Tax Court said (R.,

p. 53)

:

''The detailed analysis submitted by petitioner of

all of its transactions during the years in controversy

shows that only items accounting for a fraction of

1 per cent of petitioner's total income represent those

which by any stretch of the imagination could be con-

sidered business. See Linen Thread Co., Ltd. 14 T.C.

725. Such transactions resulted in no substantial gain,

and considering the time spent on them they could not,

and in several instances actually did not, result in even

a nominal net profit."

In making this statement, the Tax Court ignored the

dividends received from substantial holdings by petitioner
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of domestic stocks. Although the Commissioner ruled some

years ago that the mere receipt of dividends on domestic

stocks by a foreign corporation does not constitute the

engaging by it in trade or business in the United States

(1 T. 3260, 1939-1 C. B. (Part 1) p. 199), this activity must

be considered in connection with other activities in deter-

mining whether a foreign corporation is so engaged. The

statute (sec. 211(b) I.R.C. of 1939; sec. 871(c)(2) of I. R.C.

of 1954, and corresponding provisions of predecessor* law)

has long provided that "the phrase 'engaged in trade or

business within the United States' . . . does not include

the effecting, through a resident broker, commission agent,

or custodian, of transactions in the United States ... in

conmiodities ... or in stocks or securities". But this

statutory exclusion has been disregarded by the courts in

instances where the exempted activity was found to he

combined with other elements.

For example, in Adda v. Com. (CCA-4, 1948), 171 F. (2d)

457, the Court of Appeals for the Fourth Circuit held that

a nonresident alien was engaged in trade or business in

the United States because of the fact that there was added

to his transactions in commodity exchanges the fact that

these transactions were effected by his brother as his agent

on American soil under a discretionary power-of-attorney

vested in the brother. And in Com. v. Nubar (CCA-4,

1950), 185 F. (2d) 854,the same Court of Appeals held that

extensive trading in the United States in stocks and com-

modities by an alien constituted the engaging by him in

a trade or business, the element of extensiveness when
added to statutorily exempt activities being deemed by the

Court to override the exemption.

By parity of reasoning, the considerable activities of

petitioner for the years in issue, whicli will be shown

below, when added to the extensive receipt of dividends

by petitioner on American soil should be deemed to con-
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stitute engaging in trade or business in the United States.

Although it did not have to do so in seeming defiance of

a statutory exemption, the Supreme Court of the United

States long ago enunciated this rule of integration in

Edtvards v. Chile Copper Co., (1926), 270 U.S. 452, in a

case involving a suit for refund of taxes imposable upon

domestic corporations organized for profit "with respect

to carrying on or doing business." In this case, the plain-

tiff corporation owned the capital stock of a subsidiary

operating abroad, issued its own bonds secured by the

subsidiary's stock and paid over the proceeds to the sub-

sidiary, maintained an office in the United States, held

director's and stockholders' meetings here, kept certain

books and accounts in the United States, and did here in-

cidental acts necessary to maintain the corporate existence.

In deciding that the plaintiff corporation was ''carrying-

on or doing business" in the United States, a phrase obvi-

ously synonymous with "engaged in trade or business" in

the United States, the Court, speaking per Mr. Justice

Holmes, said

:

"7^ (the corporation) was organized for profit and

was doing what it ivas organized to do in order to

realize profit. The cases must be exceptional, when

such activities of such corporations do not amount to

doing business in the sense of the statutes . . . we
cannot let the fagot be destroyed hy taking tip each

item of conduct separatehj and breaking the stick.

The activities and situation must be judged as a

whole . .
."^ (Emphasis supplied)

2 This rule of integration announced by Mr. Justice Holmes was fol-

lowed in Helvering v. Scottish American Investment Co. (CCA-4, 1943),

139 F. (2d) 419, aff'd (1944) 323 U.S. 199, and affirming 47 B.T.A. 474

(1942). In that decision the Court of Appeals said:

".
. . the proper approach to this problem is not to consider

each activity and power separately and to analyze it apart so as to
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In 1948, as found by the Tax Court (R. 48-9-50) besides

collecting dividends on the large blocks of Electrolux and

Servel stock, petitioner made payments of principal and

interest on outstanding loans, borrowed $1,000,000 and

$1,850,000, drew checks for more than $750,000 to make

payments of principal and interest on outstanding indebt-

edness, purchased a carload of milk fat which it resold at

a loss of several thousand dollars, and bought a number

of tin cans which it sold a few days later at a 5% profit re-

sulting in a small amount of income.

In 1949 (R. 48-9-50), besides collecting similar domestic

dividends on a larger scale, petitioner made payments on

principal and interest on outstanding loans, secured and re-

paid short-term advances, borrowed $1,700,000, liquidated

two outstanding loans, sold 55,000 shares of Servel stock

previously pledged to a domestic bank, paid outstanding ob-

ligations to a bank, and purchased and sold carloads of tin

cans on 37 occasions, reaping a 5 percent profit amounting

to several thousand dollars from these latter transactions.

In 1950 (E. 48-50) besides collecting large amounts of

dividends on Electrolux stock, petitioner made payments

of principal and interest on outstanding loans, borrowed

$2,000,000 from a domestic bank, repaid a loan of $1,700,-

000, transferred $400,000 to its account in Mexico, made
other substantial transfers of money, repaid a loan of

$2,000,000, and purchased and sold carloads of tin cans on

determine whether that one activity or power, considered alone,

can be construed as casual or accidental. But the composite picture

of these activities and poioers must be riewed as an inter/rated trhole

and a solution must be sought accordingly. The strength of a rope
is not that of a single strand. . . .". (Emphasis supplied)

^ The following description of petitioner's activities is simply that as

found by the Tax Court and does not, therefore, include any of those

activities not covered by the Record and discussed in Argumentrll. The
additional activities referred to would support this aigument a fortiori.
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53 occasions, deriving a profit of several thousand dollars

from these latter transactions.

It is stipulated (R. 23) that Grover D. Turnbow, of Oak-

land, California, was president of petitioner during the

years in issue. It is further shown that he attempted dur-

ing the years in issue to negotiate projects for the erection

of recombined milk plants to be in considerable measure

financed by petitioner, whicli had ample funds in the United

States in the form of unliquidated shares of stock and

access to further ample funds from foreign sources. Un-

der these facts, it is clear that petitioner, to use the

language of Mr. Justice Holmes in Edwards v. Chile Copper

Co., supra, ''was a good deal more than a mere conduit" for

others, and that "its brains or at least the efferent nerve

without which" petitioner "could not move" in the United

States existed here in the form of its president, who, ac-

cording to petitioner's by-laws (R. 23, Ex. 1) was "the

chief executive officer" of petitioner, had "general and

active management of the business of the corporation sub-

ject to the board of directors", and the power to "execute

contracts and other obligations authorized by the board."

^Vhen it is further noted that petitioner, besides the power

to invest in stocks, etc. (R. 22), had specific power (R.

21-22) to make and deal in milk products, and that the

president negotiated, frequently on American soil (R. 189

to 194, 203-4, 211-2, 214) for projects in which petitioner

was to be a principal financial participant, the conclusion

seems unavoidable that petitioner was "engaged in trade

or business in the United States."

This conclusion is supported by the views of the Court

of Appeals for the Second Circuit in Union Internationale

de Placements v. Hoeij (CCA-2, 1938), 96 F. (2d) 591. The
case involved the question whether a foreign corporation

was engaged in trade or business in the United States,
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for purposes of the former Federal capital stock tax pre-

scribing- this test for liability of forei^i corporations. Al-

though the Court decided, by assimilating the capital stock

tax test to that of that of the income tax law, that the

corporation there was not engaged in trade or business in

the United States merely by virtue of the purchase and

sale of securities in the United States by orders trans-

mitted from abroad through resident banks and brokers

acting for the public in general, nevertheless, in reaching

this conclusion the Court used the following language

directly applicable to the case at bar:

"The question, therefore, arises whether or not the

foreign corporation was present as a corporation

within the taxing jurisdiction. Only when it is so

present does it become relevant to consider the nature

and degree of its business activities within the juris-

diction for the purposes of taxation. Butler Bros.

Show Co. V. U. S. Rubber Co., 156 F. 1 (CCA-8;

Procter d Gamble Co. v. Newton, 289 F. 1013. To

subject such a corporation to taxation for doing busi-

ness, the transactions must not only show that the cor-

poration was present, but also that it was active.

'* Carrying on or doing business has received con-

struction in the cases involving the amenability of a

corporation chartered in one jurisdiction to the ser-

vice of process in another jurisdiction. Tanza v.

Susquehanna Coal Co. 220 N. Y. 259. In such cases,

as in taxation and regulation cases, it has been held

essential that the foreign corporation be present as

a corporation in the sense of having a place of busi-

ness or a branch office or an agent or representative.

People's Tobacco Co. v. Amer. Tobacco Co., 246 U. S.

79, 86; Henry M. Day Co. v. Schiff, Lang S Co., 278

F. 533 ... .
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''This appellant could come into the jurisdiction

and bo present here only by sending into the juris-

diction or maintaining here its officers or other

agents. ..."

This is precisely what petitioner did in the case at bar.

It sent into (i.e. it had in) the jurisdiction (which was the

United States as a whole for purposes of the test in the

instant case) its principal officer or president, its vice-

president, and its assistant secretary. These persons

were of course the "agents" of petitioner. The record

shows that the president of petitioner as its chief executive

officer was habitually in the United States as a resident

thereof and acting on behalf of petitioner. This pres-

ence, combined with the qualification of petitioner in the

United States, accompanied by the existence of a statutory

agent in Nevada, and its habitual activities shown above,

satisfy the requirements of the foregoing language from

the Union de Placements case, supra.

In a very recent case. United States v. Balanovski et al.,

(CCA-2, 1956) 236 F. (2d) 298, cert. den. 352 U. S. 968,

the Court of Appeals for the Second Circuit held that

where the partner of a foreign partnership, remaining for

some time on American soil, negotiated purchases in the

United States, inspected merchandise, maintained an office

and a bank account, and generally did all things to complete

transactions of resale, the partnership was engaged in

trade or business in the United States and taxable on the

profits from resales effected in tliis country. In this case,

the partnership claimed a non-resident status, but if it

had been a corporation claiming such the Court would clear-

ly have reached the conclusion under the facts presented

that it was a resident foreign corporation (i.e., one engaged
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in trade or business in the United States) and would have
been forced to concede that it was entitled to the 85 percent

credit in respect of dividends received and to the statutory

deductions permitted to resident foreign corporations

—

the test, of course, being the same regardless of ivhether

the contention of residence is raised hy the government or

by the taxpayer.

In the Balanovski case, the year in issue was 1947, and
during its course 24 transactions of purchase and resale

occurred, and although they were large in amount, they

were less numerous than the transactions of purchase and

resale into which petitioner in the case at bar entered in

1949 and 1950, which were respectively 37 and 53 in num-

ber. In the Balanovski decision, the Court of Appeals said

:

" Balanovski 's activities on behalf of CADIC [the

partnership] were numerous and varied and required

the exercise of initiative, judginent, and executive

responsibility. They far transcended the routine or

merely clerical. Thus he conferred and bargained with

American bankers. He inspected goods and made trips

out of New York State in order to buy and inspect the

equipment in which he was trading. He made sure the

goods were placed in warehouses and aboard ship. He
tried to insure that CADIC would not repeat the errors

in supplying inferior equipment that had been made
by some of its competitors. And while here he at-

tempted 'to develop other business' for CADIC.

"Throughout his stay in the United States Balanov-

ski employed a Miss Alice Devine as a secretary. She

used, and he used, the Hotel New Weston in New York

City as an office. His address on the documents in-

volved in the transactions was given as the Hotel New
Weston. His supplier contacted him there, and that



was the place where his letters were typed and his

business appointments arranged and kept. ..."

At another place, the ('curt of Appeals said of Bala-

novski

:

".
. , Acting for CADIC he engaged in numerous

transactions w^herein he both purchased and sold goods

in this country, earned his profits here, and partici-

pated in other activities pertaining to the transaction

of business. Cases cited in support of the proposition

that CADIC was not engaged in business here are quite

distinguishable. Cf. The Linen Thread Co., Ltd., 14

T. C. 725; Jorge Pasquel, 12 T.C.M. 1431; The Amal-

gamated Dental Co., Ltd., 6 T.C. 1009 ; European Naval

Stores Co., 8.A., 11 T.C. 127; R. J. Dorn S Co., 12

B.T.A. 1102.

The foregoing language of the Court of Appeals in the

Balanovski opinion reveals striking similarities between

the factual pattern in that case and in the case at bar. In

both cases, the taxpayer concerned had an authorized dis-

cretionary agent in this country, who made a series of pur-

chases and quick resales. In both cases the representative

participated in other activities pertaining to the transac-

tion of business. In both cases: "While maintaining regu-

lar contact with his home office, he was obviously making

important business decisions." In both cases, "He main-

tained a bank account there for partnership [corporation]

funds." In both cases: "He operated from a New York

[Oakland] office through which a major portion of CADIC 's

[petitioner's] business was transacted."^ The citations

^ In the case at bar, petitioner's president "conferred and bargained

with American bankers," as did Balanovski, and arranged loans and
their repayments as well as the sending of money to Mexico for opera-

tions of petitioner there. The record shows (R. 25-26) that 199 checks

were drawn on behalf of the petitioner during the years in issue against

domestic bank accounts showing a plenitude of business transactions.
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of the Court at this point seem equally applicable to both

cases: ''See C.I.R. v. Nubar, 4 Cir., 185 Fed. (2d) 584, 588,

certiorari denied 341 U.S. 925; Fernand C. A. Adda, 10

T. C. 273, 277, 278, affirmed per curiam Adda v. C.I.R. , 4

Cir., 171 Fed. (2d) 457, certiorari denied 336 U.S. 952;

Pinchot V. C.I.R., 2 Cir., 113 Fed. (2d) 718, 719; Jan Casi-

mir Lewenhaupt, 20 T. C. 151, 163."

It is submitted that on the basis of the decision of the

Court of Appeals in the Balanovski case, the conclusion

is inevitable that petitioner was clearly engaged in trade

or business in the United States upon consideration of the

totality of its business transactions. The fact that its

profits from the purchase and sale of tin cans were small

should be deemed to be immaterial, when added as a stick

to the bundle making up the fagot. The numerous con-

tracts for purchase were in fact made, the responsibility

in law for payment was that of petitioner and moderate

profits were in fact obtained on the resales. The absence

of an inventory in tin cans should be disregarded as of no

effect in view of the Balanovski decision, in which the for-

eign partnership there found to be engaged in trade or

business in this country, carried no inventory of the equip-

ment which it immediately resold upon purchase, merely

receiving the bills of lading from the bank momentarily

under trust receipt and arranging for shipment to the ulti-

mate foreign buyer, which paid the freight and insured the

equipment in transit, with the domestic bank retaining

control in transit through return to it by the partner of

the bills of lading taken under trust receipt.

Even if Mr. Justice Holmes' accepted theory of consid-

eration of the totality of activities were erroneously dis-

regarded in the case at bar, and the stick of transactions in

tin cans were considered alone, the Tax Court itself has

clearly found in a recent decision that the smallness of
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income (profits) does not preclude a trade or business

activity in the United States.

In Frank Handfield (1955), 23 T.C. 633, the petitioner

there involved was a citizen and resident of Canada, who

manufactured post cards in Canada which were shipped on

consignment to the United States under an agreement be-

tween him and an American news company, under which

it was found that the news company was petitioner's exclu-

sive agent for distributing petitioner's cards in the United

States to dealers who attempted to sell the cards. The

year in issue was petitioner's fiscal year ending July 31,

1949. The proceeding in the Tax Court involved a defi-

ciency of only $639.70. Petitioner had shown net income

of only $883.70, after claiming deductions of $2,800, $171.67,

$1,200, and $667.70. Yet no principle of de, minimis pre-

vented the Tax Court from holding not only that petitioner

was engaged in trade or business in the United States be-

cause of the presence here of the domestic agent, but that

he was so engaged through a "permanent establishment"

within the meaning of the Canadian-United States income

tax convention, with the consequence that despite the limi-

tations of the convention on double international taxation

of the same profits. United States tax applied. It therefore

ill becomes the Tax Court to have held below in the case

at bar that (R. 53)

:

". . . Such transactions resulted in no substantial

gain, and considering the time spent on them they could

not, and in several instances actually did not, result in

even a nominal net profit."

In other words, the lack of a substantial gain was deemed

of no consequence by the Tax Court in the Handfield case

when it found that taxpayer to have been engaged in trade

or business in the United States, and this fact seems to
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have been overlooked by it when it rendered the decision

below in the case at bar. As to the statement that the trans-

actions (meaning those in cans, and that in milk fat) could

not, and in several instances actually did not, result in even

a nominal net profit, the attention of the Court is called to

the fact that apart from the sale at a loss of about $6,000

in 194-8 of a carload of milk fat, petitioner's purchases and

resales in question (those of cans) resulted in a small profit

in each of the years in issue (R. 49-50). The only other

transaction of purchase of tangible goods seems to have

been a purchase purely as an accommodation for a Mexican

corporation (doubtless related) in which no profit was de-

sired, and certainly such a transaction casts no stigma on

the fagot. The mere recitation of these facts seems a refu-

tation of the foregoing quotation from the Tax Court.

With further reference to the question of quantum of

profits as an element in the phenomenon of engaging in trade

or business, the attention of the Court is directed to a recent

decision of a sister Court of Appeals—that of the Seventh

Circuit in Reiner v. U. S. (CCA-7, 1955), 222 F. (2d)

770. In this case the taxpayer had constructed a

house in Austria in 1937, and until she left Austria in 1938

(probably because of the Anschluss with Germany) the

house was used partly as her residence and partly as the

medical office of her husband. When the taxpayer left

Austria in 1938 she appointed a doctor to manage the

property for her, who rented it to several tenants. In 1944,

the house was severly damaged by a bomb. The Court of

Appeals held that the taxpayer's loss was attributable to

the operation of a trade or business regularly carried on

by her, and that the loss in 1944 could therefore be carried

back and forward to other years wdthin the meaning of the

applicable Federal tax statute (sec. 122, I. R. C. of 1954).

It had been found below that the basis for the residence
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was about $51,000, and that the loss from bombing was

about $36,000. From this it seems manifest that the income

per annum from the operation of this single house was rela-

tively small in amount, a few thousand dollars each year.

The Tax Court itself, in Anders I. La Greide (1954), 23

T.C. 508 had already clearly rejected the theory of de

minimis when ascertaining that the taxpayers (husband and

wife) had reported rental receipts for 1949 of $250, dimin-

ished by $20 of repairs, all related to a single inherited

house. Knowing the triviality of the amount involved, the

Tax Court nevertheless said:

**The first issue to be considered is whether or not

the renting out in 1949, by Alice LaGreide, of a single

piece of residential real estate, amounted to the opera-

tion by her of a trade or business regularly carried on.

She inherited the property from her mother in 1948

. . . Since the time of the mother's death, the property

was either rented or available for renting, and was

actually rented during part of 1948 and almost all of

1949.

''It is clear from the facts that the real estate was

devoted to rental purposes, and we have repeatedly

held that such use constitutes use of the property in

trade or business, regardless of whether or not it is

the only property so used. Leland Hazard, 7 T.C. 372

(1946). See also Quincy A. Shaw McKean, 6 T.C. 757

(1946); N. Stuart Campbell, 5 T.C. 272 (1945); John

D. Fackler, 45 B.T.A. 708, 714 (1941), aff'd (C.A. 6,

1943) 133 F. 2d 509. We add that the use of the prop-

erty in trade or business was, upon the facts, an opera-

tion of the trade or business in which it was so used

(see Industrial Commission v. Hammond, 77 Colo. 414,

236 Pac. 1006, 1008). It is clear, also, that the business
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was 'regularly' carried on, there having been no devi-

ation, at any time, from the obviously planned use."^

See also Frances S. Yerburgh Est., T.C. Memo. Op. Docket

No. 6367, entered December 27, 1945, where the magnitude

of the business is held to be not significant whereas the

character of activities is.

The attention of the Court is further directed to two

of its own precedents in the Ninth Circuit which seem to be

favorably applicable to the contention of petitioner in the

case at bar. The first is Ehrman v. Com. (CCA-9, 1941),

120 F. (2d) 607. In this case, the taxpayers, as heirs

of an estate, had sold 120 lots of land in 1934 and 186 lots

in 1935. The year in issue was 1935, in which they had re-

ceived about $160,000 under contracts of sale. They urged

that the sales were solely for purposes of liquidation of

the inheritance, and that therefore they had derived only

capital gains and were not carrying on a ''trade or busi-

ness" producing ordinary income. After declaring that

it had already rejected the liquidation test in Richards v.

Com. (CCA-9, 1936), 81 F. (2d) 369, and Com. v. Boeing

(CCA-9, 1939), 106 F. (2d) 305, this Court cited its own

language in the Boeing case saying:

"From the cases it would appear that the facts

necessary to create the status of one engaged in a

'trade or business' revolve largely around the fre-

quency or continuity of the transactions claimed to

result in a 'business status' "—citing its own decision

in Welch v. Solomon (CA-9, 1938), 99 Fed. (2d) 41.<'

° This means the constant receipt for a year or more of $25 a month.

^ Petitioner has shown above that, following Mr, Justice Holmes' rule

of integration into a fagot, petitioner had great frequency or continuity

of transactions in the United States resulting in the conduct of a trade

or business in this country

.
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In the Ehrman case, this Court made the further highly

significant statement, which must be taken to be the law

of this Circuit:

" They [the taxpayers] refer to the property

as having been acquired by them in a 'damaged' state.

We fail to see that the reasons behind a person's enter-

ing into a business whether it is to make money or

whether it is to liquidate

—

should be determinative of

the question of whether or not the gains resulting from

sales are ordinary gains or capital gains. The sole

question is—were the taxpayers in the business of

subdividing real estate? "

(Emphasis supplied)

Because of the frequency or continuity of the trans-

actions, this Court, under its own rule in Boeing, found

the gains to have been derived from the conduct of a trade

or business, although it seemed to recognize that the in-

tention of the taxpayers in the operation was not so much

to make money as to liquidate. In the case at bar, still

remembering the rule of the fagot, petitioner's intention

was clearly to make money on dividends while developing

in the United States a program for investment as a parti-

cipant in the production of recombined milk, in which it

also expected to make money, buying and selling cans in

transactions for the years in issue at a profit of some thou-

sands of dollars, and cooperating in the United States

through its president and other officers with other guiding

representatives of petitioner at its main business office in

Mexico, whether by negotiating for and obtaining loans

and remitting part of tlie proceeds or otherwise. The

number of 199 checks drawn by petitioner for the period

in issue against domestic banks of itself attests to the

frequency and continuity of petitioner's operations in the
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United States. These operations attained the level of a

trade or business under the rule of the cases just discussed.

The second precedent of this Court which seems to be

favorably applicable to the contention of petitioner in the

case at bar is Lewenhaupt v. Com. (CCA-9, 1955), 221 F.

(2d) 227, a very recent case in which this Court affirmed

per curiam in a short but here significant opinion the con-

clusion of the Tax Court below that plaintiff, a nonresident

alien of Swedish nationality, had been engaged in trade

or business in the United States in the year in issue (1946).

This Court, referring to the findings and opinion of the

Tax Court, said:

" The findings appear amply supported, and

we are in agreement with the conclusions reached. The

decision is accordingly affirmed for the reasons given

by the Tax Court."

The Tax Court, in Jan Casimir Lewenhaupt (1953), 20

T.C. 151, had held that the taxpayer was engaged in trade

or business in this country, not because of the sale by

him of a tract of real property and the investment of part

of the proceeds in securities, plus the ownership of addi-

tional securities, hut because of certain activities in real

e.state? The Tax Court said

:

'* the petitioner's activities during tlie taxable

year connected with his ownership, and the manage-

ment through a resident agent, of real XJi"operty situ-

ated in the United States constituted engaging in a

business. The petitioner prior to and during the tax-

able year, employed La Montague as his resident agent,

who, under a broad power of attorney which included

"^ In finding that there was a trade or business, the Tax Court appar-
ently did not even find it necessary to apply in full Mr. Justice Holmes'
rule of integration, which may not have been urged on it.
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the power to buy, sell, lease, and mortgage real estate

for and in the name of petitioner managed the peti-

tioner's real properties and other financial affairs in

this country. The petitioner, during all or a part of

the taxable year, owned three parcels of improved,

commercial real estate. The approximate aggregate

fair market value of the three properties was $337,000.

In addition, the petitioner purchased a residential

property, and through his agent, La Montague,

acquired an option to purchase a fourth parcel of com-

mercial property, herein referred to as the El Camino

Real property, at a cost of $67,500. The option was

exercised and title to the property conveyed to the

petitioner in January, 1947.

^'La Montague's activities, during the taxable year, in

the management and operation of petitioner's real

properties including the following: executing leases

and renting the properties, collecting the rents, keep-

ing books of account, supervising any necessary repairs

to the properties, paying taxes and mortgage interest,

insuring the properties, executing an option to pur-

chase the El Camino Real property, and executing the

sale of the Modesto property. In addition, the agent

conducted a regular correspondence with the peti-

tioner's father in England who held a power of attor-

ney from petitioner identical with that given to La
Montague : he submitted monthly reports to the peti-

tioner's father; and he advised him of prospective and

advantageous sale or purchases of property.

' * The aforementioned activities, carried on in the peti-

tioner 's behalf by his agent, are beyond the scope of

mere ownership of real property, or the receipt of in-

come from real property. The activities were consid-

erable, continuous, and regular, and, in our opinion,
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constituted engaging in a business within the meaning

of section 211 (b)^ of the Code. See Pinchot v. Com-

missioner, 113 F. 2d 718."

The parallel of the LewenJiaupt case to the case at bar is

striking. In the latter, the activities carried on in the

United States by petitioner's officers as its agents were

''beyond the scope of mere ownership" of shares of stock,

or ''the receipt of income from" shares of stock.^ The

activities were "considerable, continuous, and regular", and

therefore "constituted engaging in a business within the

meaning of" section 231(b) of the Code.

It has been shown above that there were frequent nego-

tiations by petitioner's president on American soil, to say

nothing of those which he conducted abroad, looking toward

the eifecting of arrangements for the construction of re-

combined milk plants abroad, persons coming from foreign

countries to see petitioner's president in the United States.

If the plans entertained by petitioner had come to fruition,

it would have been a principal financial participant in these

operations. That they did not come to fruition was not

because petitioner did not wish them so to do, but because

the inconvertibility into dollars of the currencies of the

various foreign countries in the premises during the years

in issue as a consequence of World War II made the projects

unfeasible from the standpoint of petitioner and the other

entities which would have participated in the ventures,

and who hoped to be able to reap their profits in a hard cur-

** Sec. 211(b) was in pari passu with section 231(b), I.R.C. of 1939

the basic difference, apart from that of rates of tax being that the former
related to alien individuals and the latter to foreign corporations.

^ There is of course no essential difference in the detennination of the

question at issue between the "mere ownership" of real estate in the

United States and the "mere ownership" of shares of domestic stock kept

therein. The same thing is true of "the receipt of income from" the two
classes of property.



38

rency. All this frequent activity on American soil when

combined with the frequent correspondence with and trips

to the head office of petitioner in Mexico constitutes the con-

duct of a trade or business in this country. The constant

receipt of dividends in each of the three years by peti-

tioner's statutory agent in the United States, their crediting

to the account of plaintiff at one of its domestic banks in

the aggregate of $1,867,385 for the period in issue, the draw-

ing of 199 checks by petitioner in the period on American

soil, the negotiations for loans and their obtention in large

amounts, their repayments, and the purchases and resales

of cans can all attest to continuous and significant activity.

That the cans were resold to a company controlled by

petitioner's president is of no consequence, even on the

assumption that although the president owned none of

petitioner's stock yet petitioner and the buying company

were somehow under de facto "connnon control." The

propriety of such transactions, where they were fairly

made, was recogiiized by clear implication in sec. 45, I.R.C.

of 1939, by which the Commissioner was authorized to

allocate income and deductions when necessary in order to

prevent evasion of taxes or clearly to reflect the income of

organizations under common control. Moreover, the

legality of the transaction is not disputed and cannot be

—

See 13 Am. Jur. 954, sec. 1000, and 19 C.J.S. 166, sec. 789.

That the Tax Court should have regarded the sales of tin

cans as real is attested by its own decision in W. P. Hohhy

(1943), 2 T.C. 980. In that case, the Commissioner

urged that sales of shares of stock made by the petitioner

therein should not be regarded as sales because they were

made (in four instances) by petitioner when he knew that

the shares were about to be redeemed at par by the corpo-

ration with the consequence that his gain on redemption
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would have been assimilated to ordinary income (partial

liquidation taxable as a short-term capital gain). In one in-

stance, despite his knowledge, petitioner sold some of the

shares to a friend at less than par, but at a gain to himself,

and in the other three he sold them at par although knowing

that the sale would enable the buyer instead of himself to

receive an imminent dividend. The Tax Court, neverthe-

less, allowed petitioner to treat the sales as long-term

capital gains. In rejecting the Commissioner's contention,

the Tax Court said

:

''The Commissioner argues that petitioner did not in

fact sell; or may not be regarded as having sold, the

shares. He says that this is because the alleged sale

'had no business purpose'. What kind of 'business

purpose' must be shown as necessary to the recogni-

tion of a sale is not made clear, and there is no statu-

tory requirement to that effect. The question is not

one of purpose, but whether the transactions were in

fact what they appeared to be in form. Chisholm v.

Commissioner, 79 Fed. (2d) 14. It is true that the

sales were made at times when their effect would be to

avoid the impact of the forthcoming redemption and

the resulting tax. Petitioner, a shareholder, had an

unrealized increment in his shares which he wanted to

realize. Collaterally, he wanted to use a legitimate

transaction which would impose upon him the least tax.

This is not an interdicted purpose. The primary pur-

pose to realize the gain was a legitimate business pur-

pose, even though it also had a collateral favorable tax

effect.

"Both intended that complete title and control

should pass for a fixed price, — that for all purposes

petitioner's ownership should end and the purchaser's
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begin with the transfer. . . . The petitioner's tax

saving purpose did not invalidate the sale. Clearly the

corporation could not have refused to recognize the

purchaser as entitled to the redemption amount."

By comparison, it is clear that the sales of tin cans and

of fat made by petitioner in the case at bar were sales

within the Tax Court's own precedent, and when coupled

with Mr. Justice Holmes' rule of integration and the

varied activities of petitioner in the United States narrated

above, they constituted the *' engaging in trade or business

in the United States".

Even if it be assumed, arguendo, that the taxpayer was

formed in part to reduce taxes on United States income, or

that it engaged in the purchase and sale of cans in order

to do so, yet since the ensemble of its activities was a com-

plex attracting the tag of '

' trade or business in the United

States", its tax reducing motive was immaterial. This is

shown in Herbert v. Biddell (DC SD, Cal., 1952), 103 F.

Supp. 369.

The taxpayer had been organized under the laws of Cali-

fornia for the purpose of producing, among other things,

a motion picture from a play. The picture was produced

under the taxpayer's direction, with a cast and director

chosen by it, and it financed the production through a loan

of $400,000.00 secured from a bank. It maintained an office,

its acts were recorded, and it acted generally as a corpora-

tion, although its stock was closely owned either by another

corporation or by a small group of individuals. In the

language of Judge Yankwich of the District Court, the

government attempted to ''sublimate" certain facts and

thereby induce the Court to wipe out recognition of the

corporation as an entity, though the corporation in its

production of the film paid out in checks more than $450,-

000.00, and paid Federal taxes, state taxes, and license
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fees. In 1945, the year following its organization, the cor-

poration was thrown into dissolution, and its stockholders

claimed long-term capital gain treatment on their receipts

in the dissolution, whereas the government denied that

there was a corporate entity as a barrier to the creation of

capital gains.

Judge Yankwich quoted extensively from U.S. v. Chis-

holm (1874) 17 Wall. 496, an old but leading decision of

the Supreme Court in the tax field, his quotation being in

part as follows

:

"It is said that the transaction proved ... in this

case, is a device to avoid the payment of a stamp duty,

and that its operation is a fraud upon the revenue. To
this objection there are two answers : 1st. That if the

device is carried out by the means of legal forms, it is

subject to no legal censure. To illustrate. The Stamp

Act of 1862 imposed a duty of two cents upon a bank

check when drawn for an amount not less than twenty

dollars. A careful individual, having the amount of

twenty dollars to pay, pays the same by handing to

his creditor two checks of ten dollars each. He thus

draws checks to the amount of twenty dollars, and yet

pays no stamp duty. . . . While his operations deprive

the government of the duties it might reasonably ex-

pect to receive, it is not perceived that the practice is

open to the charge of fraud. He resorts to devices to

avoid the payment of duties, but they are not illegal.

. . . The device we are considering is of the same

nature. '

'

The District Court then declared that

:

"The principle has been reaffirmed repeatedly by the

Supreme Court and by the Courts of Appeals,"
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citing Gregory v. Ilelvering (1935) 293 U.S. 465, 469; Su-

perior Oil Co. V. Helvering (1930) 280 U.S. 390, 395-396;

Commissioner v. Tower (1946) 327 U.S. 280, 288; U.S. v.

Cumberland Public Service Co. (1950), 338 U.S. 451, 455;

Howell Turpentine Co. v. Comm. (1947), 5 Cir. 162 F. (2d)

319; U.S. V. Cummins Distilleries Corporation (1948) 6

Cir., 166 F. (2d) 17, 20-21.

With reference to tlie Supreme Court's decision in

Gregory v. Helvering, supra, the District Court quoted the

following from it:

"The legal right of a taxpayer to decrease the

amount of what otherwise would be his taxes, or al-

together to avoid them by means which the law per-

mits, cannot be doubted."

The District Court further said

:

"Despite the fact that in these cases, it is constantly

urged that the motive to avoid taxation is important,

the fact remains that, as Judge Learned Hand has

stated, the Supreme Court

'has never, so far as we can find, made that pui^pose

the basis of liability' " (citing Chisholm v. Cofnmis-

sioner, (CCA-2, 1935) 79 F. (2d) 14).

Speaking of the domestic corporation involved in Herbert

V. Riddell, supra, Judge Yankwich added

:

"So the Treasury Department is not . . . free to

disregard the corporate entity where a tax benefit

would result to the taxpayer. Conditions must exist

which warrant the conclusion that a particular organ-

ization served izo actual business purpose ..."
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Judge Yankwicli quoted again from an opinion of the

Court of Appeals for the Second Circuit

:

"The decisive question is whether the corporations

were created to, or did, in fact, serve a recognizable

business purpose . .
." {O'Neill v. Com. (CCA-2, 1948)

170 F. (2d) 596).

The business purpose of petitioner in the case at bar

has been amply demonstrated in the record. It came

into the jurisdiction through its agents {Union Internation-

ale, supra) for the primary business purpose of negotiation

of arrangements for the financing of recombined milk

plants, which negotiations actually occurred, much of them

on American soil. It negotiated for and borrowed money,

it repaid loans, drew a multitude of checks, purchased and

sold cans and milk fat, collected many dividends, sold

securities, corresponded with the head office in Mexico and

visited there. All these when added together constituted

the fagot of the conduct of a trade or business. {Edwards

V. Chile Copper Co., supra)

Again to quote a previous precedent of the Tax Court on

the subject, it said in John Junker Spencer (1953), 19 T.C.

727:

"... Thus when a corporate form for carrying on

business is adopted and there follows an exercise of

corporate powers and the doing of some business in the

ordinary sense, regardless of quantum,, the corporate

entity constitutes a separate taxable entity and may
not be disregarded. Moline Properties Inc. v. Commis-

sioner, 319 U.S. 436. .
."
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Under the facts shown in the case at bar, this quotation

can be trutlifully transposed to fit the case at bar as fol-

lows :

"... Thus when a corporate form for carrying on

business is adopted abroad and there follows the exer-

cise of corporate powers and the doing- of some busi-

ness in the ordinary sense, regardless of quantum, the

corporate entity constitutes a separate corporate entity

taxable in the United States because of the doing of

such business."

Among the cases cited by the Tax Court below in support

of its decision was Flint v. Stone Tracy (1910), 220 U.S.

107, 171, holding that the word business means "busyness",

and "implies that one is kept more or less busy, that the

activity is an occupation". This is really in petitioner's

favor. It has already been shown that there was a complex

of activity by petitioner to be rolled into Mr. Justice

Holmes' fagot, involving great "busyness" and an occu-

pation when the numerous transactions already delineated

are garnered into the sheaf. The corporations involved in

the Flint case were all found to be doing business in the

United States within the meaning of a Federal tax law,

although one of them apparently merely owned and leased

taxicabs and collected the rentals.

Snell v. Com-. (CCA-5, 1938), 97 F. (2d) 891, simply says

that the occasional sale of land held as an investment does

not constitute engaging in the "business" of selling land

so as to remove the parcels sold from the category of

capital assets under the Eevenue Acts of 1924 and 1926

in the alleged view that they were property held primarily

for sale in the petitioner's trade or business. However, the

Court of Appeals distinctly recognized that a taxpayer's

"business" need not be his sole occupation, nor need it
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take all his time, but that it may be seasonal and be carried

on through agents whom the taxpayer supervises. The

Court found that the taxpayer was engaged in business in

another respect, in that he held considerable real estate

through brokers, maintained an office for transactions con-

nected wdth these activities and with the renting of build-

ings and the operation of a golf course, although he was

usually absent from the State (Florida) during the dull sea-

son. This case seems to be wholly in favor of petitioner for

reasons already advanced—the presence of petitioner's

agents in the United States in the form of its officers

(although subject to the supervision of the board of

directors in Mexico, where petitioner was a serious, active,

going concern), and the plenitude of petitioner's activities

through these agents, particularly the president.

Tlie Tax Court's quotations below from the decision in

Deering v. Blair. (CCA, D.C., 1928), 23 F. (2d) 975:

" it is essential that livelihood or profit be

at least one of the purposes for which the employment

is pursued, in order to In-ing it within the accepted

definition of the word. .
.

"

is also in petitioner's favor. It has been shown, to say

nothing of the very large volume of domestic dividends col-

lected in this country, that petitioner expected from the

outset during the period in issue to participate very profit-

ably on an important scale in the operation of recombined

milk plants; and the profits that it realized from sales of

cans exceeded in amount the profits obtained by the tax-

payers in the Handfield and La Greide cases, supra, both

Tax Court decisions. The Deering opinion used the lan-

guage quoted in a negative way because the case involved a

horse farm operated as a hobby by one of the Vanderbilts

with a long and unbroken string of losses for which a
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"business" deduction had been claimed—an activity in no

way similar to those of the petitioner in the case at bar.

Petitioner has no quarrel with the rule of Neiv Colonial

Ice Co. V. Helvering (1934), 292 U. S. 435, cited by the

Tax Court below for the proposition that deductions and

credits are a matter of legislative grace, but the very

point of the present argument is that plaintiff, since it

was engaged m trade or business in the United States,

is entitled to the grace.

Linen Thread Co,, Ltd., supra, cited by the Tax Court

below, to support the proposition that "only items

accounting for a fraction of one per cent of petitioner's

total income represent those which by any stretch of

the imagination could be considered business" (in flat

defiance of Mr. Justice Holmes' rule of integration), con-

cerned the allegation of a Scottish corporation that it was

engaged in trade or business in the United States in 1943

and 1944. The Company claimed a resident status for

1943 on the basis of two transactions and for 1944 on the

basis of a mere unexecuted intention. Both the 1943 trans-

actions were arranged by petitioner to be done in a way
other than its usual way of shipping goods directly from

Scotland. The first transaction consisted of a sale of

crochet thread for $129.54, which was shipped to peti-

tioner's New York office, from which the thread was deliv-

ered in the United States against the buyer's check. Peti-

tioner's New York office was then billed from Scotland by

one of petitioner's manufacturing subsidiaries there. The

New York office did not solicit the sale, but was apprised of

it by letter from its head office in Scotland. The second

transaction consisted of a shipment from petitioner's office

in Scotland to petitioner's wholly-owned subsidiary in

New Jersey. Petitioner's agent in New York did not

solicit the sale and did not handle the goods, but did only
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the "paper work" on the transaction, which involved $600

odd, with a reported profit in the two sales of $151.58. The

Tax Court found that:

"Moreover, even if we were to assume that peti-

tioner had a business purpose in involving its American

office in these two sales, it would still be our conclusion

that these two isolated transactions, profits from which

constituted such a minute part of petitioner's total

income from American sources in 1943, did not con-

stitute engaging in trade or business in the United

States within the meaning of section 231(a) of the

Code. The test is both a quantitative and a qualita-

tive one. Scottish American Investment Co., Ltd.,

supra.^^ The phrases 'engaged in business', 'carrying

^^ Scottish American Investment Co., Ltd., (1949) 12 T.C. 49, was
decided by a badly divided Tax Court, six judges joining in a dissenting

opinion delivered by Judge Opper, who thought that the foreign corpora-

tion there involved was engaged in trade or business in the United States

;

strangely enough, the same judge reached a contrary conclusion below
in the ease at bar. In his dissenting opinion in the Scottish American
ease, he said the following, with an apt quotation from the Supreme
Court

:

"It seems to me impossible to reach the conclusion here enunciated

and at the same time to give effect to the decision by the Supreme
Court in Commissioner v. Scottish American Investment Co.,

323 U. S. 119. The following language does not strike me as

dictum, but was the reasoning by which the Court arrived at its

determination on the only issue it was there called upon to con-

sider :

" '. . . While decisions as to the purchase and sale of American
securities were made in the Edinburgh offices, there was abundant
evidence that the. American oflice performed vital functions in the

taxpayers' investment trust business. The uncontradicted evidence

showed that this oflflee collected dividends from the vast holdings

of American securities and did countless other tasks essential to

the proper maintenance of a large investment portfolio. We
cannot say that it was unreasonable for the Tax Court to conclude

that this office . . . was used for the regular transaction of
business. . .

.'

"The present facts as well as the present taxpayer were identical

with those with which the Supreme Court was thei'e dealing. If
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on business', and 'doini^- business' were defined in

Lewellyn v. Pittsburgh, B. S L.EM. Co., (CCA, 3d Cir.,

1915), 222 Fed. 177. It was stated therein, p. 185:

' "The three expressions, either separately, or con-

nectedly, convey the idea of progression, continuity, or

sustained activity. . .
. " '

"

If one erroneously considers in isolation only the stick

of sales of tin cans in the case at bar in matching peti-

tioner's activities against the legal test, nevertheless it has

already been shown above that these sales were 91 in num-

ber, not 2, and that profits of several thousand dollars were

made thereon, apart from the large amounts of dividends

i-eceived and the repetitive negotiations for recombined

milk operations, plus the numerous other activities of peti-

tioner set forth.

Thacher v. Lowe (DC SD, N.Y., 1922) 288 F. 994, a Dis-

trict Court decision of early income tax days, is cited by the

Tax Court below for its point that in the case at bar the

character of the transactions "was such that they cannot

be regarded as business transactions . . . because of their

obvious lack of business purpose." This case again in-

volved a hobby farm, like Deering v. Blair, supra, involv-

ing the Vanderbilt hobby farm, and the expenses of the

hobby farm, run by a lawyer as an adjunct to his country

place, were over $16,000 a year as compared to income of

petitioner transacted business in an office within the United States

as the prior proceeding held and as the unmistakable language of

the Supreme Court concluded, I fail to see how it is possible that

it was not then and is not here transacting business witliin the United

States. . . ."

(Emphasis in original.)

It is to be observed that the fact that the taxpayer in the Scottish Ameri-

can case was British and that Wenner-Gren in tlie case at bar has a

Swedish background should, of course, make no difference in respect of

the applicable law.
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$1,100 and $1,600 respectively for the years considered.

Neither hobby farm case offers any parallel to the case at

bar.

Both W. P. Hohhij (1943) 2 T.C. 980 and John Junker

Spencer, supra, alleged by the Court below to be in-

applicable, have been shown to be favorable to peti-

tioner's contention of doing business under the fagot

theory, and Clara M. Tully Trust (1943) 1 T.C. 611, like-

wise so alleged, is a similar case to the other two and sus-

ceptible of the same analysis. . Lewenhaupt, supra, cited by

the Court below for the meaning of "engaged in business",

has also been shown above to be favorable to petitioner.

Marian Bourne Elbert (1941) 45 B.T.A. 685, merely found

that petitioner, describing herself as ''an old-fashioned

wife", was not engaged in business because she ''looked

after" her investments, on the authority of Higgins v.

Com. (1941) 312 U.S. 212 and U.S. v. Pyne (1941) 313 U.S.

127. In the Higgins case, "... the petitioner merely kept

records and collected interest and dividends from his

securities, through managerial attention for his invest-

ments," living abroad in Paris. In the Pyne case, there

was merely the administration of a large estate, with the

executors "conserving" the estate and protecting its in-

come through various transactions.

Gregory v. Helvering, supra, cited by the Court be-

low for the absence of a "business purpose", involved

the special "business purpose" doctrine judicially evolved

in respect of corporate reorganizations and concerned

a corporation brought into being as a "contrivance to

trump up a "reorganization", which performed a transi-

tory and "limited function". The Supreme Court said:

"When that limited function had been exercised, it imme-

diately was put to death." There is clearly here no par-

allel to the continued existence and the continued opera-
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tions in the United States of the petitioner in the case at

bar.

The Ehrman and Snell cases, discussed supra, are men-

tioned by the court below as showing the rule requiring

"a fair degree of activity, scope and continuity in the

transactions undertaken." It has been shown above how

those cases in reality support the present petitioner's

position.

Finally, the fact that petitioner described its principal

activity as "investment" on its tax returns is of no conse-

quence under the fagot theory explained above.

Petitioner may summarize its contentions under this

subargument as follows : Petitioner agrees with the

Court below that the test of '^Deing engaged in a trade or

business" requires a certain amount of activity and, more-

over, agrees that there should be some profit in prospect.

In addition, petitioner concedes that rather than isolated

and non-continuous actions there must be some continuity

and scope of action.

But unlike the Court below, petitioner vehemently as-

serts that the degree of activity engaged in by it

during the taxable years was more than enough to consti-

tute a trade or business. The Court's reliance below upon

the fact that some transactions unfortunately resulted in

either nominal profits or losses is erroneous under the Tax
Court's own decisions and petitioner's analysis above.

Perhaps the most significant and fundamental error com-

mitted by the Tax Court was its transparent refusal to

regard the entirety of petitioner's transactions in the reso-

lution of the question. For example, it simply did not

place any weight upon the bank negotiations, dividend col-

lections and other financial matters which left, on the basis

of the record, only the tin can transactions. These the

Court simply wrote off; while "substantive" they should be
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disregarded in the determination of the issue. This, peti-

tioner submits, is clearly error.

There is also difificulty with the Tax Court's first basis

for its holding, namely, "the business purpose test."

Having erroneously concluded that petitioner admittedly

was engaged in the business of trying to save taxes, an

absurdity in itself, it failed to recognize that that purpose

has been rejected by all Courts as a bar in this type of situa-

tion involving the degree of activity here present.

Finally, it may be observed that many of the cases cited

by the Court below are simply inapposite. For these rea-

sons, petitioner submits that the Tax Court erred by not

holding that it was engaged in a trade or business within

the meaning of Section 231(b) of the Internal Revenue

Code.

B. The Tax Court's Decision was based in significant part

upon purported facts luhich were clearly erroneous.

Petitioner proposes to demonstrate that certain of the

Tax Court's significant findings of fact were clearly er-

roneous; either they were not supported by substantial

evidence or they were actually contrary to the evidence.

Over and above the additional indications of petitioner's

United States business activity referred to in Argument

II (which w^ere not presented to the Tax Court below and

are not considered here) the Tax Court simply ignored

certain uncontroverted testimony in making adverse find-

ings of fact.

Illustrative of this type of error is the finding (R. 46)

that, ''Petitioner never undertook any activity in connec-

tion Avith the establishment of such recombined milk plants

and never used its assets and borrowings for this or any

related purpose."



52

Petitioner is unable to find support for the quoted sen-

tence anyAvhere in the Record. To the contrary, the testi-

mony of Turnbow which was not contradicted was that he

devoted considerable time during the three taxable years

in an effort to establish projects for the construction and

operation of recombined milk plants. Assets of petitioner

were used for this purpose. See Turnbow 's testimony at

R. 189-195.

Moreover, this finding is not an evidentiary fact. It

is an ultimate fact or conclusion and, as such, need not be

judged by the standard of ''clearly erroneous". In such

circumstances it is sufficient simply to demonstrate that

the ultimate conclusion is not supported by any of the

evidentiary facts.

Throughout the Record there appears to be a rather

cavalier disregard of the distinction between petitioner

as a corporation and Wenner-Gren as an individual. This

is particularly true in connection with the original capital

invested in petitioner and also Avith respect to various bank

loans and the use of the proceeds thereof. The Court in-

itially makes the incredible and wholly unsupported find-

ing that petitioner represented the incorporation of part of

the vast holdings of Axel Wenner-Gren, an internationally

famous financier whose wealth was over one billion dollars

(R. 45).

Aside from the fact that this finding is almost prejudicial,

it is in part based upon admitted hearsay (see R. 221).

Moreover, the finding is ambigTious in that it does not

make clear whether or not Wenner-Gren is a stockholder

of petitioner or whether Wenner-Gren 's relationship was

more remote.^ ^ Despite this inexactitude with respect to

^^ See comment with respect to stock ownership of petitioner in State-

ment of Facts, supra.
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a matter the Tax Court apparently regarded as significant,

the Court below in a number of instances made findings

with respect to Wenner-Gren which obviously should have

related to petitioner. And this is done without any support

from the Record at all.

For example, the Court found that "The funds borrowed

by petitioner were in the main used by Wenner-Gren." (R.

49). This ultimate or conclusory fact is not supported by

any of the evidentiary facts which petitioner has been able

to discover in the Record. The only pertinent evidence in

this respect seems to support the premise, as stipulated,

that petitioner used the funds. (See R. 26-34)

Again, on page 48 of the Record, the Court found that,

"In May it [petitioner] borrowed $1,000,000 from Bank of

America, which Wenner-Gren used in acquisition of Mexi-

can telephone companies." Petitioner is unable to find any

support for this finding in the stipulation or the testimony.

In the same paragraph of the findings the Court below

also found that, "On August 6, it (petitioner) borrowed

$1,850,000 from the Bank of America, of which it used

$1,100,000 to repay prior indebtedness of Wenner-Gren to

the Bank, which petitioner had assumed." The reference

in this finding to the "prior indebtedness of Wenner-Gren"

is entirely gratuitous and tends to give an erroneous im-

pression. Shortly after petitioner was incorporated in 1947,

Wenner-Gren had transferred title to sizable blocks of

Servel and Electrolux stocks to petitioner in exchange for

petitioner's shares. At the time of the transfer the

Servel and Electrolux blocks of stock were hypothecated to

a bank to secure a loan. As part of the consideration for

the title to the stock, petitioner not only issued its own
shares to Wenner-Gren but also assumed his liability to the

bank for which the shares had been pledged. At the time

of the repayment described in the sentence under con-
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sideration, the indebtedness was no longer that of Wenner-

Gren but that of petitioner and hence any reference to the

fact that it was a prior indebtedness of Wenner-Gren is

legally of no importance, but perhaps indicative of the

Tax Court's attitude wliere Wenner-Gren semed to be on

trial. In passing, it is the understanding of counsel that

after Wenner-Gren received petitioner's shares they were

almost immediately transferred to another corporation in

exchange for its shares. However, this information does not

appear in the Record in this case although it should have

appeared. Apparently, the Tax Court regarded the stock

ownership in petitioner as of some significance and has

ambiguously straddled the problem by finding (R. 45) that

petitioner ''represented" the incorporation of part of the

vast holdings of Axel Wenner-Gren, whatever "repre-

sented" may mean.

On page 50 of the Record the Court found that, "In

December, 1948, petitioner undertook to place with Western,

in its own name, an order covering precisely the same type

of cans, etc." The unnecessary phrase, "in its own name"
suggests some distinction with an order placed by peti-

tioner in somebody else's name. There seems to be no basis

for such distinction in the Record and this peculiar em-

phasis may be simply preparation for the later refusal of

the Tax Court to recognize a business purpose in the can

transactions of petitioner, even though it was held that they

were "substantive".

The Court below also found that petitioner never used

the Oakland address on its letterheads or otherwise and

paid no rent for the Oakland office, and in the same vein it

also found that from 1948 through 1950 petitioner had no

paid employees in the United States. (R.45-46). These

findings disregard the testimony of Turnbow to the effect

that he held conferences with foreign interests regarding
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erection of recombined milk plants abroad at the Oakland

office. This would certainly constitute use of the Oakland

address ^'otherwise". (See R. 120-123 and 192-193)

The fact that petitioner paid no rent for the Oakland

office would appear to be of no significance. The fact is that

undoubtedly some of the office overhead would be charge-

able to petitioner due to the time and activities of both

Turnbow and his secretary. Incidentally, Exhibit XXXI
attached to the stipulation of facts contains a not in-

significant tabulation of office and miscellaneous ex-

penses, among which may be identified items such as post-

age, insurance, telephone and telegraph, legal expenses,

printing and photostating, as well as travel. With respect

to the "no paid employees" the Court simply refused to

accept the fact that Turnbow was paid $1,500 per month

during the last six months of 1950 by petitioner as salary.

The Tax Court did not specifically advert to the fact

that, in addition to the official, paid resident agent in

Reno, Nevada, petitioner had three officers resident in the

United States during the taxable years. These include Turn-

bow, petitioner's president, M. W. Dobrzensky, vice-presi-

dent (R. 44) and Franklin A. Schulze, secretary-treasurer,

(Sec petitioner's tax returns placed in evidence through

supplemental stipulation of facts, R. 40, 179).

In conclusion, it is asserted that the Tax Court's findings

of fact were in part inaccurate, incomplete and not based

upon substantial evidence. In the Statement, supra,

petitioner has deleted those findings of the Tax Court

which it believes to be clearly in error and has modified

or corrected other findings as indicated there. Some of

the facts thus modified, corrected or deleted represent

conclusory facts rather than evidentiary facts, while some

are evidentiary facts themselves. As to the latter, peti-

tioner submits that where challenged they are clearly er-

roneous as discussed above.
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ARGUMENT II

The Tax Court Improperly Refused to Relieve Petitioner

of Its Judg-ment and, Therefore, the Case Should Be

Remanded for Further Proceedings.

This argument relates to the Tax Court's discretion. It

refused to relieve petitioner of its judgment on the grounds

of mistake, inadvertence, newly discovered evidence or any

other ground. If this Court should decide this argument

for petitioner, the case should be remanded to the Tax

Court to take further testimony with respect to the trade

or business activities of petitioner in the United States

during the taxable years and the first question need not

be answered at this time.

The decision of the Tax Court was filed on September 4,

1957. Petitioner retained new counsel to prosecute an ap-

peal to this Court on October 21, 1957. In the course of the

examination of the record below and files relating to peti-

tioner's suit in the Tax Court, new counsel became con-

vinced that neither a complete nor entirely accurate presen-

tation of facts had been made below.

The principal issue below turned upon the scope of

petitioner's activity in the United States. Inexplicably,

there were omitted from the record at least eight pertinent

United States activities of petitioner in the taxable years

carried on through its officers or agents.

It also appears that Axel Wenner-Gren, the principal at

interest, had not been advised of the trial in the Tax Court

nor had he been invited to be a witness therein. Signif-

icantly, the yirincipal witness on behalf of the petitioner

was Grover Tui'nbow, petitioner's former president, who
had fallen out with Wenner-Gren and had settled that dis-

pute in 1950 upon receipt of $105,000.00 in cash and secu-

rities from Wenner-Gren. (R. 46) One of the counsel in
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the Tax Court proceeding had been a vice-president of peti-

tioner as well as its attorney. (R. 44) It also appears

that some of the transactions which could have been testified

to, but were not mentioned at the trial, were well known to

Grover Turnbow and in fact, had been participated in by

Turnbow^ himself.

To cap the climax, it appears that there was a misunder-

standing between petitioner's counsel and the Judge of the

Tax Court to the point that the Tax Court Judge believed

that the petitioner had admitted that its conduct was not

motivated by business objectives but purely by a desire

to save taxes. (R. 54) Strangely enough, petitioner's coun-

sel had specifically disavowed any such position in its open-

ing statement (R. 102) but upon brief took a position that

cast doubt upon this proposition (Petitioner's Opening

Brief, p. 34-5.) In any event, the Judge of the Tax Court

regarded the tax avoidance motive as one of the two

significant factors in deciding the case. If petitioner's

counsel below really intended to make the admission it was

tantamount to conceding the issue (even if inadvertently)

in the view of the Tax Court Judge.

Against this background, petitioner's new counsel filed a

motion on November 19, 1957 for leave to file a motion

to vacate decision, to reopen the proceeding, and to take

further testimony. Supporting affidavits accompanied the

motion. The motion for leave to file was placed on the Tax
Court motion calendar and was argued in Washington, D. C.

on November 27, 1957, one week prior to the expiration of

the appeal period. At the motion argument respondent's

counsel opposed the motion which was denied by the Court.

Thereupon this appeal was filed.

At the motion argument, petitioner's counsel offered to

place on the stand two ]jersons then in the courtroom

(Messrs. O'Connell and Grenninger) who were officers
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and directors of petitioner during the taxable years, with

personal knowledge of its United States activities. Neither

liad testified at the Tax Court trial. Respondent objected

and the Court sustained the objection, refusing to hear any

testimony, upon which petitioner's new counsel made an

offer of proof (R. 271-281).

Among the matters thus offered were the following:

1) In 1949 a race track in Mexico City known as The Hip-

podrome was owned and operated by petitioner. During

1949, Turnbow conducted extensive negotiations in the

United States in an attempt to sell the controlling interest

in that race track. A sale was not consummated as a result

of these negotiations, altliough time and activity were

involved.

2) Also during 1949, Turnbow and others negotiated to

sell in the United States a subsidiary of petitioner. The

subsidiary was The Bank Continental. Negotiations were

conducted in New York City by an officer of petitioner for

this purpose.

3) In 1949, a concern known as Pan-American Trust

Company, beneficially owned or controlled by petitioner,

was sought to be sold in New York City and in this con-

nection negotiations again were conducted with New York

banks.

4) Also in 1949, Turnbow conducted negotiations with

Tidewater Oil Company in the United States in an attempt

to get them to enter the oil business in Mexico under the

auspices of petitioner.

5) During the same year Turnbow tried to interest peti-

tioner in buying the stock of the Golden State Dairy in

California. That dairy is now merged into Foremost

Dairies, of which Turnbow is now president. It is one of

the largest milk combines in the world.
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6) In 1948, petitioner loaned more than $600,000.00 to

two of its subsidiaries in Mexico to permit them to purchase

dehydrated milk powder in carload quantities in the United

States.

7) In 1948, negotiations were conducted in New York

City with a factor in an attempt to obtain a loan of

$350,000.00 in connection with milk operations of petitioner

in Mexico.

8) During 1948, 1949 and 1950 continuous negotiations

were under way, conducted in greater part by Wenner-Gren,

in an attempt to merge the two largest telephone companies

in Mexico into one concern. One of these companies was a

subsidiary of a United States company. The International

Telephone and Telegraph Company. Over a period of

three years and under specific authorization by the Min-

utes of petitioner, Wenner-Gren negotiated in New York

and finally, acquisitions were made by petitioner in 1950 and

mergers were consummated. Wenner-Gren visited the

United States on several occasions and negotiated exten-

sively with the parent corporation in the United States.

Nothing in the Tax Court record indicates the general

purposes of the formation of petitioner and the world

wide nature of its activities as originally envisaged.

Available evidence was not introduced to show that it was

intended primarily to engage in the dehydrating of milk

products to be purchased principally in the United States

and then recombined to form whole milk in various por-

tions of the world. All of this was to be carried on under

the auspices of the United Nations.

The record is bare of any reference to the over-supply

of milk in the United States during the taxable years and

the resulting give-away programs followed by this govern-

ment which nullified the original plans of petitioner and

resulted in it diversifying its activities. No use was made
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at the Tax Court trial of corporate minute books, account

books, or otlicr available records including stock record

books, and as a result data conventionally found in such

sources is lackini>' in this case. More significant, the only

petitioner witnesses used at the trial were Grover Turn-

bow, who by that time had severed his connection with

the petitioner and was apparently inclined to be hostile

to Wenner-Gren, and Marian Palmer, Turnbow's per-

sonal secretary. No testimony was offered by informed

persons such as Axel Wenner-Gren, Birger Strid, 'Cou-

ncil, and Grenninger. Finally, no systematic attempt was

made to relate various disbursements and deposits reflected

in the checking accounts with otherwise significant trans-

actions.

The impression is unavoidable that an incomplete pre-

sentation of facts was made to the Tax Court, and that,

moreover, some of the facts were inadequately if not in-

accurately presented. Unfortunately, all of these derelic-

tions go to the question of the scope of activity engaged

in by petitioner during the taxable years in the United

States. It is against this background that the argument

is raised here that the Tax Court erred by failing to relieve

the petitioner of the Court's judgment and reopen the

proceeding to take all of the available and pertinent testi-

mony.

The first question which arises is, under what circum-

stances will the Tax Court vacate a decision and grant a

new trial. Tax Court Rule 19 relating to motions is purely

mechanical and is no aid in determining the standards to be

applied. Petitioner has been unable to identify any sig-

nificant standards in decided cases. In view of the fact

that what is involved here is evidence, reference is made

to Tax Court Rule 31 relating to evidence.
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In subparagraph (a) of that Rule it is stated that trials

before the Tax Court will be conducted in accordance

with the rules of evidence applicable in trials without a

jury in the United States District Court for the District of

Columbia. The second sentence of this same subsection

refers the reader to Rule (-iSb) of the Rules of Civil Pro-

cedure in the case of unwillino- or hostile witnesses in Tax

Court trials. The fact that the Tax Court rule of evidence

is based upon that applicable in non-jury trials in the Dis-

trict Court of the District of Columbia echoes Section

7453 of the 1954 Internal Revenue Code. The rules of evi-

dence applicable under such circumstances are the Rules of

Civil Procedure for the United States District Courts. It

may be observed in passing that this reference to the Rules

of Civil Procedure is regarded by the leading text writer

in Federal tax matters (Mertens Code Commentary, Law
of Federal Income Taxation, See. 7453:1) as a modification

of the rule contained in prior law.

Under the 1939 Code rules of evidence applicable by

reference were those within the jurisdiction of the Courts

of equity of the District of Columbia.

Turning to the Rules of Civil Procedure, helpful and

controlling precepts are found in Rule 60, '^ Relief From
JudgTiient or Order". Subparagraph (b) thereof describes

the circumstances under which a court may relieve a party

from a final judgment. Among the circumstances there

mentioned are mistake, inadvertence, excusable neglect,

newly discovered evidence, or any other reason justifying

relief from operation of the judgment.

It has been pointed out that "concession" by petitioner's

counsel in the Court below that petitioner had no business

purpose but only a desire to save taxes when it engaged in

business in the United States was tantamount to defaulting

on the major issue below. (R.54) In Elias v. Pifucci (DC
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ED Pa., 1952) 13 F.E.D. 13, it was held that a default would

be set aside where it was caused by a mistake of prior

counsel in believing that an answer was not required to be

filed and present counsel, upon learing- of that mistake, had

acted promptly and defendant had a meritorious defense.

Again assimilating the apparent concession by peti-

tioner's prior counsel in the Court below to a default, a

somewhat analagous case is found in Tozer v. Charles A.

Krause Milling Co., (CCA-3, 1951) 189 F. (2) 242. In that

case the Third Circuit, discussing Rule 60(b) of the Rules

of Civil Procedure, held that it should receive a liberal

construction. Moreover, matters involving large sums of

money should not be determined by default judgments if

that could reasonably be avoided. Any doubt should be

resolved in favor of the moving party under the rule to set

aside the judgment so that the case could be decided on the

merits. In that case a default judgment had been entered

in a Federal Court in Pennsylvania against the defendant,

a foreign corporation which had not given proper notice of

address for service of process to the Secretary of the

Commonwealth. The defendant in its motion showed a

defense which, if proved, would defeat the claim. The Dis-

trict Court was held to have abused its discretion in re-

fusing to vacate the default judgment.

Whether, under the facts as set forth above, it may be

held that there was in this case mistake, inadvertence,

newly discovered evidence, or "any other reason justifying

relief" is for this Court to decide. The evidence sought to

be presented to the Court was not merely cumulative and

had a direct and material bearing upon the basic issue pre-

sented. There is a reasonable basis for believing that, had

the additional testimony been available to the Court below,

that Court would have reached an opposite result. It would
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be unjust to have this matter disposed of adversely without

full consideration of all available evidence. This Court's

statutory mandate and power to decide cases '*as justice

may require" is adequate assurance of an ultimate result

which is fair. Petitioner simply cannot avoid the conclusion

that the Court below reached a wrong conclusion based upon

incomplete and partially inaccurate facts. For these rea-

sons it is concluded that the Court below abused its dis-

cretion by denying petitioner's motion for relief from judg-

ment. This cause should, therefore, be remanded for fur-

ther proceedings on the merit issue (Argument I).
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ARGUMENT III

Petitioner Is Entitled to Deduct Interest, Expenses and

Losses on Sale of Property in the Taxable Years.

The Court below regarded this question as a subordinate

issue, to be reached only if petitioner prevailed on the

argument relating to trade or business within the United

States. Because the Court below held that petitioner was

not engaged in such trade or business, it neither reached

nor decided this question.

This Argument is designed to protect petitioner's rights

to assert seasonably its contentions with respect to inter-

est, expenses and losses. Because the Court below did

not decide anything with respect to this issue nothing can

be urged before this Court. Petitioner regards this issue

as parallel to the trade or business issue and concedes that

it should be disposed of on the same basis as the trade

or business issue. That is, if petitioner was engaged in

trade or business it is entitled to deduct the interest,

expenses and losses connected with income from sources

within the United States. Otherwise it should lose this

issue. Thus, if petitioner should prevail on Argument I

it should prevail here. Should this case be remanded for

reconsideration of Question I relating to trade or business

activities, then petitioner would wish to submit this ques-

tion. This argument is, therefore, intended to show that

this issue is neither abandoned nor conceded by petitioner.

Conclusion

Petitioner concludes and requests this Court to hold

that

:

(a) Petitioner should be sustained on Argument I and,

therefore, the holding of the Tax Court should be reversed
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and petitioner should also be sustained on Argument III;

or

(b) the case should be remanded to the Tax Court for

further proceedings on Arguments I and III; or

(c) petitioner should be sustained on Argument II and

the case remanded for further proceedings on Arguments

I and III.

Respectfully submitted,

Fred R. Tansill,

Counsel for Petitioner,

824 Connecticut Avenue, N. W.,

Washington 6, D. C.

Of Counsel:

Goodwin, Rosenbaum, Meacham & White,

824 Connecticut Avenue, N. W.,

Washington 6, D. C.

Leon, AVeil & Mahony,

9 E 40th Street,

New York 16, N. Y.
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APPENDIX A

Statutes and Regulations

STATUTES

INTERNAL REVENUE CODE OF 1939

Section 13. Tax on Corpoeations in General.

(a) Definitions.—For the purposes of this chapter-

(2) Normal-Tax Net Income.—The term "normal

tax net income" means the adjusted net income minus

the credit for dividends received provided in section

26(b).

Sec. 14. Tax on Special Classes of Corporations.

(c) Foreign Corporations.

(1) In the case of a foreign corporation engaged in

trade or business within the United States, the tax

shall be an amount equal to 24 per centum of the

normal-tax net income regardless of the amount

thereof.

(2) In the case of a foreign corporation not engaged

in trade or business within the United States, the tax

shall be as provided in section 231(a).

Sec. 15. Surtax on Corporations [Effective 1948 and

1949]

(a) Corporation Surtax Net Income.—For the jmr-

poses of this chapter, the term 'corporation surtax net

income' means the net income minus the credit for divi-

dends received provided in section 26(b) . . .
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(b) Imposition of Tax.—There shall be levied, col-

lected and paid for each taxable year upon the corpora-

tion surtax net income of every corporation (except . . .

a corporation subject to a tax imposed by section 231(a)

. . . ) a surtax as follows

:

(1) Surtax net incomes not over $25,000.—Upon cor-

poration surtax net incomes not over $25,000, 6 per

centum of the amount thereof.

(2) Surtax net incomes over $25,000 but not over

$50,000.—Upon corporation surtax net incomes over

$25,000, but not over $50,000, $1,500 plus 22 per centum

of the amount of the corporation surtax net income

over $25,000.

(3) Surtax net incomes over $50,000.—Upon corpo-

ration surtax net incomes over $50,000, 14 per centum

of the corporation surtax net income.

'^Sec. 15. Surtax on Corpoeations. [Effective 1950]

*'(a) Corporation Surtax Net Income.—For the pur-

poses of this chapter

(1) Calendar year 1950 . . . —In the case of a tax-

able year beginning on January 1, 1950, and ending

on December 31, 1950, . . . the term 'corporation

surtax net income' means the net income minus the

sum of the following credits

:

(A) The credit for dividends received provided in

section 26(b)

:

"(b) Imposition of Tax.

(2) Calendar year 1950.—In the case of a taxable

year beginning on January 1, 1950, and ending on



December 31, 1950, there shall be levied, collected, and

paid for such taxable year upon the corporation surtax

net income of every corporation (except a corporation

subject to a tax imposed by section 231(a) . . .) a surtax

determined by computing a tentative surtax of 19 per

centum of the amount of the corporation surtax net

income in excess of $25,000, and by reducing such tenta-

tive surtax by an amount equal to 1 per centum of the

lower of (A) the amount of the credit provided in

section 26(a), or (B) the amount by which the corpora-

tion surtax net income exceeds $25,000.

"Sec. 26. Credits of Corporations.

"In the case of a corporation the following credits shall

be allowed to the extent provided in the various sections

imposing tax

(b) Dividends Received.—An amount equal to the sum
of

(1) In general.—85 per centum of the amount re-

ceived as dividends from a domestic corporation

which is subject to taxation under this chapter ;

"

Sec. 231. Tax on Foreign Corporations

(a) Nonresident Corporations

(1) Imposition of Tax.—There shall be levied, col-

lected, and paid for each taxable year, in lieu of the tax

imposed by sections 13 and 14, upon the amount re-

ceived by every foreign corporation not engaged in

trade or business within the United States, from
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sources within the United States, as interest (except

interest on deposits with persons carrying on the bank-

ing business), dividends, rents, salaries, wages,

premiums, annuities, compensations, remunerations,

emohiments, or other fixed or determinable annual or

periodical gains, profits, and income, a tax of 30 per

centum of such amount, except that in the case of cor-

porations organized under the laws of any country in

North, Central, or South America, or in the West In-

dies, or of Newfoundland such rate with respect to

dividends shall be reduced to such rate (not less than 5

per centum) as may be provided by treaty with such

country.

(b) Resident Corporations.—A foreign corporation en-

gaged in trade or business within the United States shall

be taxable as provided in section 14(c)(1) and section 15.

Swedish-United States Income Tax Convention

Article VII

1. Dividends shall be taxable only in the contracting

State in which the shareholder is resident or, if the share-

holder is a corporation or other entity, in the contracting

State in which such corporation or other entity is created

or organized; provided, however, that each contracting

State reserves the right to collect and retain (subject to

applicable provisions of its revenue laws) the taxes which,

under its revenue laws, are deductible at the source, but

not in excess of 10 per centum of the amount of such

dividends "
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Protocol

3. A citizen of one of the contracting States not residing

in either shall be deemed, for the purpose of this Conven-

tion, to be a resident of the contracting State of which he

is a citizen."
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REGULATIONS

REGULATIONS 111—INCOME TAX

Sec. 29.231-1 Taxation of Foreign Corporations.—
For the purposes of this section and sections 29.231-1,

29.232-1, 29.235-1, 29.235-2, and 29.236-1, foreign corpora-

tions are divided into two classes: (a) foreign corporations

not engaged in trade or business within the United States

at any time within the taxable year, referred to in the

regulations as nonresident foreign corporations (see section

29.3797-8) ; and (b) foreign corporations which at any time

within the taxable year are engaged in trade or business

within the United States, referred to in the regulations as

resident foreign corporations (see section 29.3797-8).

(a) Nonresident foreign corporations.—A nonresident

foreign corporation is liable to the tax upon the amount

received from sources within the United States, deter-

mined under the provisions of section 119, which is fixed

or determinable annual or periodical gains, profits, and

income. For the purposes of section 231(a), the term

"amount received" means "gross income." Specific items

of fixed or determinable annual or periodical income are

enumerated in the Internal Revenue Code as interest

(except interest on deposits with persons carrying on

the banking business), dividends, rents, salaries, wages,

premiums, annuities, compensations, remunerations,

emoluments, but other fixed or determinable annual or

periodical gains, profits, and income are also subject to

the tax, as, for instance, royalties. As to the definition

of fixed or determinable annual or periodical income, see

section 29.143-2.
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The fixed or determinable annual or periodical income

from sources within the United States including royalties,

of a nonresident foreign corporation is taxable at the rate

of 30 percent (27Mi percent as to such income received

prior to October 31, 1942). In the case of dividends received

by a nonresident foreign corporation organized under the

laws of any country in North, Central, or South America,

or in the West Indies, or of Newfoundland, the rate shall be

reduced to such rate (not less than 5 percent) as may be

provided by treaty with such country.

(b) Resident foreign corporations.—A resident foreign

corporation is not taxable upon the items of fixed or de-

terminable annual or periodical income enumerated in sec-

tion 231(a) at the rate specified in that section. A resi-

dent foreign corporation is, under section 14(c)(1),

liable to a tax of 24 percent of its normal tax net income

(regardless of the amount thereof), that is, its net income

from sources within the United States (gross income from

sources within the United States minus the statutory de-

ductions provided in sections 23 and 232) less the credits

allowed against net income by section 26(a) and (b). A
resident foreign corporation is also liable to the corpora-

tion surtax at the following rates

:

(1) Upon corporation surtax net incomes of $25,000

or less, 10 percent of the amount thereof.

(2) Upon corporation surtax net incomes over

$25,000 but not over $50,000, $2,500, plus 22 percent

of the amount of such income in excess of $25,000.

(3) Upon corporation surtax net incomes of more
than $50,000, 16 percent of the entire amount thereof.

The corporation surtax net income of a resident foreign

corporation is its net income from sources within the United
States less the credit allowed by section 26(b), which credit
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is limited in amount to 85 percent of its net income from

sources within the United States.

As used in sections 119, 143, 144, 211, and 231, the phrase

"engaged in trade or business within the United States"

includes the performance of personal services within the

United States at any time within the taxable year. Such

phrase does not include the effecting of transactions in the

United States in stocks, securities, or commodities (includ-

ing hedging transactions (through a resident broker, com-

mission agent, or custodian. The term "commodities" as

used in section 211(b) means only goods of a kind custom-

arily dealt in on an organized commodity exchange, such as

a grain futures or a cotton futures market, and does not

include merchandise in the ordinary channels of commerce.
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APPENDIX B

Exhibits *

Description Identified Offered Received

1 through 31 (attached to

Stipulation of Facts) . . 92 92 92

A, B, C (attached to Sup-

plemental stipulation of

Facts) 93 93 93

32 124 125 125-6

33 132 138-9 139

34 132-3 133 138

35 139-40 140 142

36 146-7 147 149

D 227-8 229 229

E 241-2 241 242-3

In accordance with Rule 18, Subdivision 2(f).

(753-4)





No. 15912

Winitth s^tates

Court of Appeals
for tfie Bintf) Circuit

CONTINENTAL TRADING, INC., Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

^ransscript of Eecorti

Petition to Review a Decision of The Tax

Court of the United States.

FILED
IVIAY "2 1558-

PAUL P. O'dHiLi'4, C....

Phillips & Van Orden Co., Fourth and Berry Sts-, San Francisco, Calif.-4-25-58





No. 15912

[nitetr S)tatcs;

Court of ^ppeal£!
for ti)t Minti) €ixcuit

CONTINENTAL TRADING, INC., Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respoiident.

ransitript of 3^ecort«

Petition to Review a Decision of The Tax

Court of the United States.





INDEX
[Clerk's Note: When deemed likely to be of an important na-

ture, errors or doubtful matters appearing in the original certified

record are printed literally in italic; and, likewise, cancelled mat-

ter appearing in the original certified record is printed and can-

celled herein accordingly. When possible, an omission from the

text is indicated by printing in italic the two words between which

the omission seems to occur.]

PAGE

Answer to Petition for Redetermination of De-

ficiency 19

Appearances 3

Certificate of Clerk to Transcript of Record. .

.

90

Decision 56

Designation of Record to Be Printed (USCA) 282

Docket Entries 3

Findings of Fact and Opinion, Memorandum. . 43

Motion for Leave to File Motion to Vacate De-

cision, etc., Filed Nov. 19, 1957 79

Motion for Reconsideration 58

Motion to Vacate Decision 56

Motion to Vacate Decision, to Reopen Proceed-

ing, etc.. Lodged Nov. 19, 1957 81

Affidavit of Axel L. Wenner-Gren 82

Affidavit of Birger Strid 84

Names and Addresses of Attorneys 1

Opinion 51

Petition for Review of Decision 86



11.

Petition for Review of Deficiency Determina-

tion 6

Exhibit A—Notice of Deficiency 14

Second Supplemental Stii>ulation of Facts. ... 41

Statement of Points to Be Relied Upon 88

Stipulation of Facts 20

Second Supplemental 41

Suxoplemental 40

Stipulation re Record to Be Printed (USCA) 284

Supplemental Stipulation of Facts 40

Transcript of Proceedings of August 30-31,

1956 91

Opening Statement on Behalf of Petitioner 95

Opening Statement on Behalf of Respondent 105

Witnesses

:

Ahiiand, William C.

—direct 226

—cross 235

Palmer, Marian O.

—direct 118, 132, 139, 142

—voir dire 128, 133, 140

—cross 151

Tumhow, Grrover D.

—direct 187

—cross 195, 244

Transcript of Proceedings of November 27,

1957 256



NAMES AND ADDRESSES OF ATTORNEYS

FRED R. TANSILL,
824 Connecticut Avenue, N. W.,

Washington 6, D. C,

Attorney for Petitioners.

CHARLES K. RICE,

Assistant United States Attorney General,

LEE A. JACKSON,
Attorney,

Department of Justice,

Tax Division,

Washington 25, D. C,

Attorneys for Respondent.





APPEARANCES
For Petitioner:

M. W. DOBRZENSKY,
EDWARD B. KELLY,
S. H. DOBRZENSKY.

For Respondent:

FRED R. TANSILL,
A. S. RESNIK.

The Tax Court of the United States

Docket No. 55212

CONTINENTAL TRADING, INC., Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1954

Nov. 4—Petition received and filed. Taxpayer no-

tified. Fee Paid.

Nov. 5—^Copy of petition served on General

Counsel.

Dec. 21—Answer filed by General Counsel.

Dec. 21—Request for hearing in San Francisco,

Calif, filed by General Counsel.

Dec. 30—Notice issued placing proceeding on San

Francisco, Calif, calendar. Service of An-

swer and Request made.

1956

July 20—Hearing set 8/27/56, San Francisco,

Calif.
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1956

Aug. 27—Hearing had before Judge Opper on mer-

its, Stipulation of facts with Ex. I thru

XXX-I, Supplemental Stipulation of

Facts with Exhibits A, B & C, Second

Supplemental Stipulation of Facts filed

8/31/56, filed at hearing. Briefs due

11/30/56; Replies due 12/31/56.

Sep. 17—Transcript of Hearing 8/30/56 filed.

Sep. 17—Transcript of Hearing 8/31/56 filed.

Nov. 30—Brief filed by Petitioner. 12/21/56 served.

Nov. 30--Motion to extend time to 12/20/56 to file

brief, filed by Respondent. 12/4/56

—

Granted. Served 12/5/56.

Dec. 3—Proof of service of Petitioner's opening

Brief filed.

Dec. 20^Brief filed by Respondent. 12/21/56

Sei'ved.

1957

Jan. 23—Reply Brief filed by Petitioner. Served

1/24/57. (Served late 3/11/57.)

Aug. 30—^Memorandum findings of fact and opin-

ion rendered. Judge Opper. Decision will

be entered for the Respondent. Served

9/3/57.

Sep. 4—Decision entered, Judge Opper, Div. 14.

Ser^^ed 9/6/57.

Sep. 24—Motion by petitioner to vacate decision.

10/1/57—Denied. Served 10/1/57.

Sep. 24—Motion by petitioner for reconsideration.

10/1/57—Denied. Served 10/1/57.

Nov. 8—Entry of appearance of Fred R. Tansill,

as coimsel, filed.
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1957

Nov. 19—Motion by petitioner for leave to file mo-

tion to vacate decision, to reopen proceed-

ing and to take further testimony, motion

to vacate decision, to reopen case, and to

take further testimony, lodged, affidavit

attached. Denied 11/27/57. Served 12/

5/57.

Nov. 21—Notice of hearing Nov. 27, 1957, at Wash.,

D. C. on petitioner's motion. Served

11/21/57.

Nov. 27—Hearing on petitioner's motion to file mo-

tion to vacate decision, to reopen case and

take further testimony. Petitioner's oral

motion to continue—Denied 11/27/57.

Dec. 3—Petition for Review by U. S. Court, of

Appeals for the Ninth Circuit, filed by

petitioner.

Dec. 3—Notice of filing petition for review with

proof of ser\dce thereon, filed.

Dee. 4—Transcript of Hearing 11/27/57 filed.

1958

Jan. 9^—Motion by petitioner for extension of time

for filing record on review and docketing

petition for review for 50 days, filed.

Jan. 9—Order extending time for filing record on

review and docketing petition for review

to Mar. 3, 1958.

Feb. 21—Designation of contents of record, with

proof of service thereon, filed.

Feb. 21—Statement of Points, with proof of service

thereon, filed.
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[Title of Tax Court and Cause.]

PETITION FOR REVIEW OF DEFICIENCY
DETERMINATION

The above named Petitioner hereby petitions for

a redetermination of the deficiency set forth by

Respondent in his Notice of Deficiency (Internal

Revenue Service symbols Ap:SF:AA:DRU 150-D.

GrEW) dated June 28, 1954, and as a basis of its

proceedings, alleges as follows:

1. Petitioner is a corporation incorporated, or-

ganized and existing under the laws of the Republic

of Panama, with its principal office presently lo-

cated at 107 Bis Paseo de la Reforma, Mexico,

D.F. in the Republic of Mexico. The returns with

respect to which the deficiency herein is asserted by

Respondent were filed with the Collector of Inter-

nal Revenue for the 1st District of California, at

San Francisco, California.

2. The notice of deficiency, a copy of which,

marked Exhibit A, is annexed hereto, was mailed to

Petitioner at Mexico, D.F. on June 28, 1954.

3. The deficiency as determined by Respondent

is in income taxes for the calendar years 1948, 1949

and 1950, in the aggregate amoimt of $474,328.83,

all of which is in dispute.

4. The detennination of tax as set forth in said

Notice of Deficiency is based upon the following

errors

:

(a) Although, during the calendar years 1948,
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1949 and 1950, Petitioner, a foreign corporation,

was actually engaged in trade or business within

the United States within the meaning of Section

231 of the Internal Revenue Code, Respondent

erroneously held that Petitioner was a foreign cor-

poration not engaged in trade or business within the

United States and subject to income tax liability

under the provisions of Section 231 of the Internal

Revenue Code.

(b) Respondent erroneously disallowed all deduc-

tions for interest, expenses and loss on sale of prop-

erty and the dividends received credit under Sec-

tion 26 (b) (1) of the Internal Revenue Code for the

years 1948, 1949 and 1950, as claimed in Petition-

er's income tax returns for said years, on the

grounds that Petitioner was not engaged in trade

or business within the United States and that such

deductions were not connected with income derived

from sources within the United States.

(c) In determining whether the numerous, im-

portant and varied, lawful business transactions

and activities in which Petitioner engaged and car-

ried on during the years 1948, 1949 and 1950 in the

United States and through its office in the United

States under the direction and control of its Presi-

dent, assisted by a Vice President and Assistant

Treasurer, all of whom were citizens and residents

of the United States, Respondent erroneously failed

to view the composite picture of Petitioner's said

business activities and transactions in the United

States or to treat same as an integrated whole, but
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considered said business transactions and activities

separately and analyzed each such activity apart.

5. The facts upon which the Petitioner relies as

the ]>asis of this proceeding are:

(a) In each of the calendar years 1948, 1949 and

1950, Petitioner was a corporation incorporated,

organized and existing under the laws of the Re-

public of Panama.

(b) On March 13, 1948, Petitioner qualified as a

foreign corporation in and under the laws of the

State of Nevada and from that date to and includ-

ing all of the calendar year 1950, remained qualified

as such and from the date of its qualification and

continuously thereafter and including the calendar

year 1950, maintained a business office in Oakland,

California.

(c) At all times during the calendar years 1948,

1949 and 1950, Petitioner's Articles of Incorpora-

tion provided (among other things) that the pur-

poses for which Petitioner was established were:

'^To manufacture, produce and process and to

buy, sell, distribute, consign and otherwise dispose

of and deal in, at wholesale and at retail, all kinds

of milk and milk products; to manufacture, buy,

produce and process, and to buy, sell, distribute,

consign and otherwise dispose of, at wholesale and

at retail, all kinds of food and food products, to

raise, buy, sell, distribute and deal in, all kinds of

garden, farm and dairy products; to raise, buy, sell

and othermse deal in and dispose of cattle and all

other kinds of live stock; to manufacture, lease,
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buy, sell, deal in, consign and otherwise dispose of

machinery, tools, implements, apparatus, equip-

ment, and any and all other materials, supplies,

articles and appliances used in connection with all

or any of the purposes aforesaid, or in connection

with the sale, transportation or distribution of any

or all goods, wares, merchandise or other personal

property dealt in or disposed of or handled by the

corporation.

"To subscribe for, or cause to be subscribed for,

buy, o^vn, hold, purchase, receive or acquire, and to

sell, negotiate, guarantee, assign, deal in, exchange,

transfer, mortgage, pledge or otherwise dispose of,

shares of the capital stock, scrip, bonds, coupons,

mortgages, debentures, debenture stock, securities,

notes, acceptances, drafts and evidences of indebt-

edness issued or created by other corporations,

joint stock companies or associations, whether pub-

lic, private or municipal, or any corporate body,

and while the owner thereof to possess and to exer-

cise in respect thereof all the rights, powers and

privileges of ownership, including any rights to

vote thereon."

(d) At all times during the calendar years 1948,

1949 and 1950, Petitioner's By-Laws provided:

"Section 2. President.—The president shall be

the chief executive officer of the corporation, and

shall preside at all meetings of the stockholders and

directors. He shall have general and active manage-

ment of the l:)usiness of the corporation, subject to

the board of directors, and shall see that all orders
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and resolutions of the board are carried into effect.

He shall execute contracts and other obligations

authorized by tlie board, and may, without previous

authority of the board, make such contracts as the

ordinary business of the corporation shall require.

He shall have the usual powers and duties vested in

the office of president of a corporation, but may
delegate any of his powers to the vice-president. He
shall have power to select and appoint all necessary

officers and servants of the corporation, except

those selected by the board of directors, and to re-

move all such officers and sei^vants, except those

selected by the board of directors, and make new

appointments to fill the vacancies."

(e) At all times during which Petitioner main-

tained such business office at Oakland, California,

said office and the business affairs of Petitioner in

the United States and abroad were under the direct

management and control of Petitioner's President

who, during all of said time, was assisted in the

transaction of Petitioner's business in and from

said office in Oakland, California, by Petitioner's

Vice President (who served until the latter portion

of 1950) and by Petitioner's Assistant Treasurer,

all of whom were citizens of the United States,

residing in or immediately adjacent to Oakland,

California. None of said officers was ever a share-

holder of Petitioner.

(f ) At all times during the calendar years 1948,

1949 and 1950, and while Petitioner maintained its

said business office at Oakland, California, and
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transacted its business in and from the same, Peti-

tioner's President exercised broad discretionary

powers in the transaction of its business and in the

management and conduct of its affairs and lousiness

in the United States.

(g) During said years 1948, 1949 and 1950, Peti-

tioner was engaged in trade or business within the

United States, as hereinafter shown.

(h) During each of the calendar years 1948, 1949

and 1950, more than fifty per cent (50%) of Peti-

tioner's 2:ross income was derived from sources out-

side the United States. Petitioner's gross income

reported in its income tax return, from sources

within the United States for each of said years

was:

Year Amoimt
1948 $817,791.39

1949 605,635.10

1950 446,863.19

(i) During the calendar years 1948, 1949 and

1950, Petitioner, among other things, transacted the

follomng principal items of business through its

said office in Oakland, California, under the direc-

tion of and by and through its aforesaid resident

coi^porate officers:

(1) Borrowed, in a series of transactions, a total

of $9,306,000.00 from financial institutions in the

United States and secured said borrowings by the

hypothecation in the United States of Petitioner's

securities. Said siuns were borrowed and used by
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Petitioner for the purposes of Petitioner's busi-

ness :

(2) Made principal repayments on its said bor-

rowings, from time to time, which said repayments

aggregated the sum of $5,580,000.00;

(3) Made numerous payments of interest on its

said borromngs, from time to time, which said in-

terest payments aggregated the sum of $278,989.65

;

(4) Sold securities from its portfolio of securi-

ties for the aggregate siun of $538,119.40;

(5) Collected dividends from its stocks in United

States Corporations, organized and existing under

the laws of states of the United States, aggregating

$1,867,384.70;

(6) Purchased from a processor one carload of

butterfat for the total sum of $46,212.75 and resold

the same

;

(7) Received from purchasers separate written

purchase orders from time to time, for over 90 car-

loads of tin cans; issued its own purchase orders,

from time to time, for said tin cans to a manufac-

turer of said cans and sold said cans and caused

said cans to be shipi^ed to the purchasers thereof;

invoiced the purchasers of said cans for the price

thereof, collected the amounts of said invoices and

deposited the same in its bank accounts in the

United States; received invoices for the said cans

which it purchased and paid the manufacturer of

said cans for its price thereof. The total sales price

of said cans so sold was $223,996.73.



Commissioner of Internal Revenue 13

(8) Sold various items of merchandise to cus-

tomers in Mexico, which said items Petitioner pur-

chased in the United States and caused to be

shipped to said customers in Mexico

;

(9) Maintained its bank accounts in banks within

%vthe United States, in which all receipts and gross

income from sources within the United States were

deposited. Drew checks against one of said ac-

counts, signed by Petitioner's President and its

Vice President or Assistant Secretary, over 200 in

number, which aggregated the sum of over $2,300,-

000.00 during the years 1948, 1949 and 1950;

(10) Prepared and filed its income tax and other

tax returns and paid the taxes thereon;

(11) During said years 1948, 1949 and 1950,

Petitioner's President, in and from Petitioner's

said office in Oakland, California, exercising wide

discretionary powers in actively directing Petition-

er's affairs and business, both within and outside

the United States, kept in touch with Petitioner's

business affairs, office and officers in Mexico, D.F.

and elsewhere by air mail letter, telephone and tele-

graph, and by means of numerous trips which he

made to Mexico and to other places in Central and

South America;

(12) The value of Petitioner's portfolio of

United States securities, at the time it commenced

to transact business in the United States and before

any thereof were sold, exceeded the sum of $7,000,-

000.00.
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Wherefore, Petitioner prays that the Coiiii; may
hear the proceedings and determine that there is no

deficiency for any of said years 1948, 1949 or 1950.

Dated: October 28, 1954.

/s/ M. W. DOBRZENSKY,
/s/ EDWARD B. KELLY,
/s/ S. H. DOBRZENSKY,

Counsel for Petitioner.

Duly Verified.

(Copy)

Regional

Appellate Division—San Francisco Region

Room 1010, 870 Market Street

San Francisco 2, California

Ap:SF:AA:DRU
150-D:GBW

June 28, 1954

Continental Trading Inc.

107 Bis Paseo de la Refonna

Mexico City, D. F.

Gentlemen

:

You are ad^ased that the deteiTnination of your

income tax liability for the taxable years ended

December 31, 1948, December 31, 1949 and Decem-

ber 31, 1950, disclosed deficiencies in tax aggTegat-

ing $474,328.83 as sho\Yn in the statement attached.

In accordance with the provisions of existing

internal revenue laws, notice is hereby given of the

deficiencies mentioned.

Within 150 days from the date of the mailing of

this letter you may file a petition with The Tax
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Court of the United States, at its principal ad-

dress, Washington 4, D. C, for a redetermination

of the deficiencies. In counting the 150 days you

may not exclude any day unless the 150th day is a

Saturday, Simday or legal holiday in the District

of Colmnbia in which event that day is not counted

as the 150th day. Otherwise Saturdays, Sundays

and legal holidays are to be coimted in computing

the 150-day period.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Assistant Regional Commissioner, Appel-

late, Room 1010, 870 Market Street, San Francisco

2, California. The signing and filing of this foim

will expedite the closing of your return by peiinit-

ting an early assessment of the deficiencies, and will

prevent the accumulation of interest, since the in-

terest period terminates 30 days after receipt of the

form, or on the date of assessment, or on the date of

payment, whichever is earlier.

Very truly yours,

T. Coleman Andrews,

Commissioner,

By Wm. G. Wilker,

Special Assistant,

Appellate Di^-ision.

Enclosures

:

Statement

Form 1276

Agreement Form
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STATEMENT
Ap:SF:AA:DRU
150-D:GBW

Continental Trading Inc.

107 Bis Paseo de la Reforma

Mexico City, D. F.

Tax Liability for the Taxable Years Ended December 31, 1948,

December 31, 1949 and December 31, 1950

Income Tax

Year Liability Assessed Deficiency

1948 $247,090.65 $38,790.06 $208,300.59

1949 180,637.56 29,077.85 151,559.71

1950 132,487.20 18.018.67 114,468.53

Totals $560,215.41 $85,886.58 $474,328.83

In making this determination of your income tax liability,

careful consideration has been given to your protest filed Janu-

ary 18, 1954 and to the statements made at the conferences

held on May 6, 1954 and June 3, 1954.

A copy of this letter and statement has been mailed to your

representative, Mr. M. W. Dobrzensky, 1516 Central Bank Build-

ing, Oakland 12, California, in accordance with the authority

contained in the power of attorney executed by you.

Adjustments to Net Income

Year: 1948

Net income as disclosed by return $680,527.54

Unallowable deductions and additional income:

(a) Various deductions 137,263.85

(b) Less from sale of property other than

capital assets 5,844.11

Gross income as revised $823,635.50

Explanation of Adjustments

(a) and (b) Your returns were filed on the basis that you

were a foreign corporation but engaged in trade or business in

the United States during the years 1948, 1949, and 1950; and

the tax liabilities shown on your returns were computed under

the provisions of sections 13 and 14, Internal Revenue Code.
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On the basis of information submitted and after consideration

of the contentions raised in the protest filed by you, it is held

that you are a foreign corporation not engaged in trade or

business within the United States and subject to income tax

liability determined under the provisions of section 231, Internal

Revenue Code.

In accordance with section 231 there are excluded from your

taxable income the miscellaneous gains derived from sales of

property in 1949 and 1950 as reported on your returns. In accord-

ance with section 232 there are disallowed all deductions for

interest, expenses and loss on sale of property for years 1948,

1949 and 1950 as claimed on your returns on the ground that

such deductions were not connected with income derived from

sources within the United States.

Computation of Income Tax

Year: 1948

Gross income $823,635.50

Dividends received credit 0.00

Gross income subject to income tax $823,635.50

Income tax at 30% $247,090.65

Income tax assessed

Account No. 4101435, First California District .. 38,790.06

Deficiency in income tax $208,300.59

Adjustments to Net Income

Year: 1949

Net income as disclosed by return $510,137.85

Unallowable deductions and additional income:

(a) Various deductions 95,497.25

Total $605,635.10

Nontaxable income and additional deductions:

(a) Other income 3,509.90

Gross income as revised $602,125.20

Explanation of Adjustments

(a) Various deductions in the sum of $95,497.25 are disal-

lowed as explained in income adjustments for the year 1948.

(b) The amount of $3,509.90 representing other income in

the United States is eliminated from gross income.
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Computation of Income Tax

Year: 1949

Gross income $602,125.20

Dividends received credit 0.00

Gross income subject to income tax $602,125.20

Income tax at 30% $180,637.56

Income tax assessed

Account No. 410007, District Nevada 29,077.85

Deficiency in income tax $151,559.71

Adjustments to Net Income

Year: 1950

Net income as disclosed by return $361,407.52

Unallowable deductions and additional income:

(a) Various deductions 85,455.67

Total 446,863.19

Nontaxable income and additional deductions:

(a) Other income 5,239.19

Gross income as revised $441,624.00

Explanation of Adjustments

(a) Various deductions in the sum of $85,455.67 are disal-

lowed as explained in income adjustments for the year 1948.

(b) The amount of $5,239.19 representing other income in

the United States is eliminated from gross income.

Computation of Income Tax

Year: 1950

Gross income $441,624.00

Dividends received credit 0.00

Gross income subject to income tax $441,624.00

Income tax at 30% $132,487.20

Income tax assessed

Account No. 4280201, District Nevada 18,018.67

Deficiency in income tax $114,468.53

Served Nov. 5, 1954.

[Endorsed] : T.C.U.S. Filed Nov. 4, 1954.
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[Title of Tax Court and Cause.]

ANSWER
Comes now the Commissioner of Internal Rev-

enue, respondent above named, by bis attorney, R.

P. Hertzog, Acting Chief Counsel, Internal Rev-

enue Service, and for answer to the petition filed

by the above-named petitioner, admits and denies

as follows:

1, 2 and 3. Admits the allegations contained in

paragraphs 1, 2 and 3 of the petition.

4. (a), (b) and (c) Denies the allegations of

error contained in subparagraphs (a), (b) and (c)

of paragraph 4 of the petition.

5. (a) Admits the allegations contained in sub-

paragraph (a) of paragraph 5 of the petition.

(b) to (f), inclusive. For lack of knowledge or

information sufficient to form a belief, denies the

allegations contained in subparagraphs (b) to (f)

inclusive, of paragraph 5 of the petition.

(g) Denies the allegations contained in subpara-

graph (g) of paragraph 5 of the petition.

(h) For lack of knowledge or information suffi-

cient to form a beUef, denies the allegations con-

tained in subparagraph (h) of paragraph 5 of the

petition.

(i) Denies the allegations contained in subpara-

graph (i) and all subparagraphs thereunder, of

paragraph 5 of the petition.

6. Denies generally and specifically each and

every allegation contained in the petition not here-

inbefore admitted, qualified or denied.
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A¥lierefore, it is prayed that the Commissioner's

determination be approved and the petitioner's ap-

peal denied.

/s/ R. P. HERTZOG, G.M.

Acting Chief Counsel,

Internal Revenue Service.

Of Counsel: Mehdn L. Sears, Regional Counsel,

T. M. Mather, Assistant Regional Counsel,

A. S. Resnik, Special Attorney, Internal Rev-

enue Service.

[Endorsed] : T.C.U.S. Filed Dec. 21, 1954.

[Title of Tax Court and Cause.]

STIPULATION
It Is Hereliy Stipulated and Agreed by and be-

tween the Commissioner of Internal Revenue and

the above named taxpayer, by and through their

respective attorneys, that the following facts should

be taken as true, provided, however, that this stip-

ulation does not waive the right of either party

to introduce other evidence not at variance mth
the facts herein stipulated, or to object to the in-

troduction in evidence of any such facts on the

groimds of immateriality or irrelevancy:

1. Petitioner is a corporation, incorporated,

organized and existing imder the laws of the Re-

public of Panama on May 28, 1947, with its prin-

cipal office located at No. 107 Bis Paseo de la

Reforma, Mexico, D.F., in the Republic of Mexico.

The returns with respect to which the deficiencies

herein are asserted by Respondent were filed by
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the Petitioner as follows: The return for 1948

was filed wdth the Collector of Internal Revenue

at San Francisco instead of with the Collector at

Reno, Nevada, and the returns for 1949 and 1950

were filed with the Collector of Internal Revenue

for the District of Nevada, at Reno, Nevada.

2. The said income tax returns filed by Peti-

tioner as aforesaid set forth that more than 50% of

petitioner's gross income was derived from sources

outside the United States, and reported Petitioner's

gross income from sources within the United States

for each of said years as follows:

Year Amount
1948 $817,791.39

1949 605,635.10

1950 446,863.19

3. The notice of deficiencies, a copy of which,

marked Exhibit A, is annexed to the petition, was

mailed to Petitioner at Mexico D.F. on Jime 28,

1954.

4. The deficiencies, as determined by Respond-

ent, are in income taxes for the calendar years

1948, 1949 and 1950, in the aggregate amount of

$474,328.83, all of which is in dispute.

5. At all times during the calendar years 1948,

1949 and 1950 Petitioner's Aii:icles of Incorpora-

ation provided, among other things, that the pur-

poses for which Petitioner was established were:

"To manufacture, produce and process and to

buy, sell, distribute, consign and otherwise dispose

of and deal in, at wholesale and at retail, all kinds
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of milk and milk products; to manufacture, buy,

produce and process, and to buy, sell, distribute,

consign, and otherwise dispose of, at wholesale and

at retail, all kinds of food and food products, to

raise, buy, sell, distribute and deal in, all kinds of

garden, farm and dairy products; to raise, buy, sell

and otherwise deal in and dispose of cattle and all

other kinds of livestock; to manufacture, lease,

buy, sell, deal in, consign and otherwise dispose of

machinery, tools, implements, apparatus, equip-

ment, and any and all other materials, supplies,

articles and appliances used in connection with all

or any of the purposes aforesaid, or in connection

with the sale, transportation or distribution of any

or all goods, wares, merchandise or other personal

property dealt in or disposed of or handled by the

corporation.

"To subscribe for, or cause to be subscribed for,

buy, own, hold, purchase, receive or acquire, and

to sell, negotiate, guarantee, assign, deal in, ex-

change, transfer, mortgage, pledge or otherwise dis-

pose of, shares of the capital stock, scrip, bonds,

coupons, mortgages, debentures, debenture stock,

securities, notes, acceptances, drafts and evidences

of indebtedness issued or created by other corpora-

tions, joint stock companies or associations, whether

public, private or municipal, or any corporate body,

and while the owner thereof to possess and to exer-

cise in respect thereof all the rights, powers and

privileges of ownership, including any rights to

vote thereon."

6. At all of the times during the calendar years
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1948, 1949 and 1950, Petitioner's By-Laws, among

other things, provided the matters and things set

forth in Exhibit I, which is annexed hereto and

hereby made a part hereof.

7. That at all times during the calendar years

1948, 1949 and 1950,

(a) Grover D. Turnbow, who is a citizen of the

United States and a resident of the City of Pied-

mont, County of Alameda, State of California, and

who maintained offices at 1106 Broadway, Oakland

12, California, was the President of Petitioner, In-

ternational Dairy Supply Co. and International

Dairy Engineering Co., referred to in paragraphs

9 and 10 of this Stipulation. International Dairy

Association, Inc. also maintained its offices at 1106

Broadway, Oakland, California, in the same suite

of offices occupied by said Grover D. Turnbow,

and their names appeared in the office directory of

said building and on the door leading into the

suite of offices occupied by said Grover D. Turn-

bow.

(b) At all times during the years 1948, 1949 and

until the end of 1950, M. W. Dobrzensky, a citizen

of the United States and a resident of the City of

Piedmont, County of Alameda, State of California,

Avith offices at 436 Fourteenth Street, Oakland, Cali-

fornia, and said M. W. Dobrzensky was an attor-

ney at law and a member of the firm of Fitzgerald,

Abbott & Beardsley.

(c) At all times during the calendar years 1948,

1949 and 1950, Marion O. Palmer was the secre-

tary to Grover D. Turnbow, occupying offices with
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Mm in said suite of offices at said 1106 Broadway,

Oakland, California.

8. Neither said Grover D. Turnl^ow nor said

M. W. Dobrzensky nor said Marion O. Palmer

owned any of the shares of stock of Petitioner,

9. International Dairy Supply Company is a cor-

poration which was incorporated under the laws of

Nevada on February 3, 1948. At all times after

its incorporation and during 1948, 1949 and 1950,

Grover D. Turnbow was the President thereof and

the ovvTier of all of its issued and outstanding cap-

ital stock. Said corporation was engaged in sup-

plying recombined dairy products to the U. S.

Armed Forces in the Far East, pursuant to a con-

tract dated July 1, 1948, identified as No. W-11-

027-QM-99649, O.I.F.H. 1225 SHD.

10. International Dairy Engineering Co. is a

California corporation, incori^orated on the 1st day

of July, 1950, and at all times thereafter Grover

D. Turnbow was President thereof and the owner

of all of its issued and outstanding capital stock.

11. International Dairy Association, Inc. is a

Panamanian Corporation, incorporated in the year

1946, and at all times thereafter Grover D. Turn-

bow was the owner of 10% of its outstanding cap-

ital stock.

12. As shown by Exhibit II, which is amiexed

hereto, incorporated herein and hereby made a part

hereof, Petitioner qualified as a foreign corpora-

tion in the State of Nevada on March 13, 1948 and

remained qualified as such during the remainder of

the year 1948, and during the calendar years 1949
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and 1950. Petitioner withdraw from the State of

Nevada as a foreign corporation on or about March

31, 1951. Petitioner never qualified as a foreign

corporation authorized to do intrastate business in

any other state in the United States.

13. As shown by Exhibit III, which is annexed

hereto, incorporated herein and hereby made a part

hereof, Nevada Agency and Trust Company, a cor-

poration, whose business, among other things, was

to act as Resident Agent for foreign corporations,

with offices in the Cheney Building at 139 North

Virginia Street, Reno, Nevada (P.O. Box 2540),

acted as Resident Agent of Petitioner in the State

of Nevada.

14. After March 13, 1948 and during the calen-

dar years 1949 and 1950, Petitioner maintained a

checking account with First National Banlv of Ne-

vada at Reno, Nevada, and starting mth the 18th

day of March, 1948, and during the remainder of

that year and during the years 1949 and 1950, drew

a total of 179 checks against said bank account. All

of said checks were paid by said drawee bank.

Annexed hereto, hereby made a part hereof and

marked Exhibit IV, is a list of all checks drawn

by Petitioner as aforesaid against said First Na-

tional Bank of Nevada at Reno, showing the num-

ber of each check, the date thereof, the inscription

on the voucher thereof, and the amount of each such

check.

15. In the years 1948, 1949 and 1950, Petitioner

maintained a checking account with Bank of Amer-

ica N.T. & S.A. in San Francisco, California, and
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starting with May 23, 1948, made 20 withdrawals

therefrom. Annexed hereto, made a part hereof

and marked Exhibit V is a list of all checks drawn
against said Bank of America, showing check num-
ber, date of each check, to whom and for what pay-

able, and the amount thereof. Each of said checks

was paid by the drawee bank.

16. In the calendar years 1948, 1949 and 1950

:

I.

(1) On January 1, 1948, Petitioner was indebted

to Bank of America N.T. & S.A. at San Francisco,

California, in the principal sum of $1,100,000.00,

evidenced by Petitioner's promissory note of De-

cember 31, 1947, the original of which said note is

annexed hereto, made a part hereof and marked

Exhibit VI. Installments of interest on said note

were paid by Petitioner to said bank on the sev-

eral dates shown by the endorsements of interest

payments appearing on the back of said promis-

sory note.

(2) As shown by Exhibit VII, which is annexed

hereto, and hereby made a part hereof, Petitioner's

said note of December 31, 1947 was securc^d hy a

pledge of 55,000 shares of Servel, Inc. common
stock and 258,700 shares of common stock of Elec-

trolux Corporation owned by it.

II.

(1) On May 21, 1948 at San Francisco, Cali-

fornia, Petitioner made, executed and delivered

unto Bank of America N.T. & S.A. its promissory
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note for the sum of $1,000,000.00, evidencing a

loan by said Bank of America to Petitioner in said

sum. Said note was secured by a pledge of even

date therewitli, the original of which Pledge is

annexed hereto, made a part hereof, and marked

Exhibit VIII.

(2) Annexed hereto, made a part hereof and

marked Exhibit IX is a copy of the letter of trans-

mittal of May 20, 1948 from Petitioner to said

l)ank, transmitting to said ]:)ank the aforesaid note,

pledge and pledgeholders' agreement and other in-

struments evidencing and securing said loan. An-

nexed hereto, made a part hereof and marked Ex-

hibit X is a copy of the letter from said bank to

Petitioner, bearing date May 22, 1948, acknowledg-

ing receipt of the instruments transmitted in Peti-

tioner's said letter of May 20, 1948.

(3) Annexed hereto and hereby made a part

hereof and marked Exhibit XI is the original of

Petitioner's said promissory note of May 21, 1948,

on the reverse side of which note are endorsements

by the payee showing the date and amount of pay-

ments by Petitioner of the interest and principal

thereon, and showing that on September 8, 1949

said note was refinanced by Petitioner's promissory

note of September 8, 1949 in the principal sum of

$1,700,000.00, after payment of $150,000.00 on the

balance of said note as of September 8, 1949.

III.

(1) On August 6, 1948 at San Francisco, Cali-

fornia, Petitioner made, executed and delivered to
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Bank of America N.T. & S.A. its promissory note

in the principal sum of $1,850,000.00. Said note

was secured by said 55,000 shares of Servel, Inc.

common stock, by said 258,700 shares of Electro-

hix Corporation common stock, phis an additional

45,000 shares of Electrolux common stock. Said

note was given to evidence Petitioner's indebted-

ness of $1,850,000.00, evidencing a loan by said bank

to Petitioner. The original of said note is annexed

hereto, made a part hereof and marked Exhibit

XII, along with the endorsements on the back

thereof, showing dates and amounts of payments

hj Petitioner of installments of principal and in-

terest thereon. As shown by the last endorsement

appearing on the reverse of said note, the balance

thereof as at September 8, 1949 was reifinanced by

Petitioner's promissory note of September 8, 1949,

payable to said Bank of America in the amount of

$1,700,000.00.

(2) Annexed hereto, made a part hereof and

marked Exhibit XIII is an advice from said Bank
of America to Petitioner, bearing date August 6,

1948, showing a distribution of the proceeds of said

note of August 6, 1948 in the principal sum of

$1,850,000.00 as follows: The application of $1,100,-

000.00 to the payment of Petitioner's said promis-

sory note of December 31, 1947 in the sum of

$1,100,000.00, and the credit to Petitioner's account

in said bank of the sum of $750,000.00.

TV.

(1) On September 8, 1949 Petitioner made, exe-
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cuted and delivered to Bank of America N.T. &
S.A. at San Francisco, California, its promissory

note in the principal simi of $1,700,000.00, evidenc-

ing the loan by said bank to Petitioner of said

simi. Said note was secured by a pledge of said

55,000 shares of the common stock of Sei'vel, Inc.

and 303,700 shares of the common stock of Electro-

lux Corporation. The original of said note of Sep-

tember 8, 1949, together with endorsement of Peti-

tioner's payments of installments of interest and

principal thereon, appearing on the reverse thereof,

is annexed hereto and made a part hereof and

marked Exhibit XIY.

(2) Annexed hereto, made a part hereof and

marked Exhibit XV is a copy of the Pledge Agree-

ment of September 8, 1949 which accomjoanies said

promissory note.

(3) Annexed hereto, made a part hereof and

marked Exhibit XVI is a letter from Bank of

America X.T. & S.A. at San Francisco, California,

dated September 2, 1949, showing a proposal from

said bank preceding the said loan of September 8,

1949 and Petitioner's letter of August 31st, 1949

to which it replies.

(4) Annexed hereto, made a part hereof and

marked Exhibit XVII is a copy of a letter from

Petitioner dated September 8, 1949, addressed to

said Bank of America X.T. & S.A. with respect

to said loan of September 8, 1949 and enclosing

the dociunents therein enumerated, which said copy

of letter ])ears the receipt of said bank, dated

September 8, 1949.
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(5) As shown by the endorsement appearing on

the face of said note, the same was paid by Peti-

tioner on January 3, 1950.

Y.

In the month of December, 1949, petitioner sold

10,000 shares of the capital stock of Servel, Inc.,

which 10,000 shares was part of the 55,000 shares

thereof pledged to said Bank of America N.T. &
S.A. as security for the indebtedness of Petitioner

to said bank. Said sale was made through Land
Title Bank & Trust Company of Philadelphia, Pa.,

to Mr. Paul Jones for a total price of $95,000.00.

Petitioner caused $66,500.00 thereof to be credited

against its $1,700,000.00 note with Bank of Amer-

ica N.T. & S.A. Aiuiexed hereto, made a part

hereof and marked Exhibit XVIII (1), (2) and

(3) are the documents which show consummation of

such sale of said 10,000 shares of the capital stock

of Servel, Inc.

VI.

In the month of December, 1949, Petitioner sold

the remaining 45,000 shares of capital stock of

Servel, Inc.

(1) One lot of 5300 shares was sold on or about

December 13, 1949 for $52,648.91, of which $15,794.91

was transmitted by Bank of America to Petition-

er's bank account at First National Bank of Ne-

vada at Reno, Nevada, and the balance thereof,

$36,854.00, was credited on Petitioner's note for

$1,700,000.00.

(2) Another lot of said stock, comprising 3200
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shares, was sold by Petitioner on or about Decem-

ber 15, 1949 for the aggregate sum of $31,818.38,

of which Bank of America N.T. & S.A. transmitted

$9,546.38 for deposit to Petitioner's accoimt with

First National Bank of Nevada at Reno, and cred-

ited $22,272.00 upon Petitioner's said promissory

note for $1,700,000.00.

(3) On or about December 16, 1949, Petitioner

sold 2,000 shares of said Servel stock for a total

siun of $19,861.09, of which Bank of America N.T.

& S.A. transmitted $5,959.09 for deposit to the

account of Petitioner with First National Bank of

Nevada at Reno, and credited $13,902.00 to Peti-

tioner's said promissory note of $1,700,000.00'.

(4) That on or about December 19, 1949, Peti-

tioner sold 34,500 shares of said Servel common
stock for the total sum of $338,753.60 and Bank of

America transmitted $101,626.60 tliereof for deposit

to the account of Petitioner with First National

Bank of Nevada at Reno, and credited the sum of

$237,127.00 on Petitioner's said $1,700,000.00 note.

(5) All of said Servel stock was sold through

Bank of America N.T. & S.A. upon the instruction

and direction of Petitioner and the said sales, with

the exception of the sale of 10,000 shares to Paul

Jones, were made through Dean Witter & Co.,

brokers, of 45 Montgomery Street, San Francisco,

California, with proceeds paid to Bank of America

for the account of Petitioner for disbursal as afore-

said.

(1) On September 8, 1949, Petitioner bor-
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rowed from Grover D. Tumbow the principal sum
of $150,000.00, evidenced by Petitioner's promissory

note in that sum, secured by a pledge of 22,315

shares of the capital stock of Electrolux Corpora-

tion. Aimexed hereto, made a part hereof and

marked Exhibit XIX is the original of said note

and pledge, with attached certificate by the secre-

tary of Petitioner. On September 19, 1949 Peti-

tioner paid said Grover D. Tumbow on account of

said note the principal sum of $15,000.00, plus

interest in the sum of $199.90; on December 5,

1949, Petitioner paid said Grover D. Turnbow on

accoimt of the principal sum of said note the simi

of $10,000.00; and on March 31, 1950, Petitioner

paid said Grover D. Turnbow the balance of the

principal sum of said note, viz; the sum of $65,-

000.00, plus interest thereon in the sum of $1,462.73.

(2) On December 16, 1949, Grover D. Turnbow

advanced for the account of Petitioner, at its re-

quest, the sum of $50,000.00, and on December 19,

1949 Petitioner repaid said sum to said Grover D.

Turnbow.

(3) On December 19, 1949, at the request of Pe-

titioner, Grover D. Tumbow advanced to Peti-

tioner the further sum of $50,000.00, which said sum
Petitioner repaid to said Grover D. Tumbow on

December 20, 1949.

VIII.

Petitioner, being indebted to Teleric, Incor-

porated of New York City, pursuant to a series of

15 promissory notes in the princix^al amount of

$61,733.33 each, aggregating $926,000.00 dated No-
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vember 18, 1947 and due July 1, 1952, made in-

terest payments on said loan as follows:

(1) January 10, 1919 in the sum of $18,520.00;

(2) July 6, 1949, in the sum of $18,520.00.

Annexed hereto, made a part hereof and marked

Exhibits XX (1) and (2) are paid checks of Peti-

tioner e^ddencing the same.

IX.

(1) On January 3, 1950 Petitioner l^orrowed

from Central Planover Bank & Trust Company of

New York, the principal sum of $2,000,000.00, evi-

dencing said loan by Petitioner's promissory note

dated Deceml^er 30, 1949, which said loan was se-

cured ])y the hypothecation of 350,000 shares of the

capital stock of Electrolux Coi^^oration. 343,700

shares of said Electrolux stock were held by Bank
of America N.T. & S.A. at San Francisco, which

said stock was transferred by Bank of America

to said Central Hanover Bank & Trust Company

at the request of Petitioner. The proceeds of said

$2,000,000.00 loan were transferred by said Central

Hanover Bank & Trust Company, through the Fed-

eral Reserve Bank for the credit of Bank of Amer-

ica N.T. & S.A., San Francisco, for the accoimt of

Petitioner. Bank of America X.T. & S.A. applied

$1,667.03 thereof on account of the unpaid interest

on Petitioner's promissory note in the principal

sum of $1,700,000.00 dated September 8, 1949 and,

upon the direction of Petitioner, forwarded to Na-

tional City Bank of New York for Petitioner the

siun of $110,000.00, and transferred to Banco In-
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ternationale of Mexico City, for the account of Peti-

tioner, the sum of $390,000.00, and credited to Peti-

tioner's checking account with said Bank of Amer-

ica the balance of said $2,000,000.00 fund, that is to

say, the sum of $274,987.97.

(2) Annexed hereto and hereby made a part

hereof and marked Exhibits XXI (1), (2), (3), (4),

(5), (6) and (7) are copies of letters and docu-

ments showing the consummation of the loan trans-

action between Petitioner and said Central Han-

over Bank & Trust Company and the disbursement

of funds received by said Bank of America X.T. &
S.A. from said Central Hanover Bank & Trust

Company.

(3) On March 15, 1950, Petitioner paid said

Central Hanover Bank & Trust Company $150,-

000.00 on accoim.t of the principal sum of said

$2,000,000.00 loan, and interest in the sum of $16,-

444.44. Attached hereto, hereby made a part hereof

and marked Exhibits XXII (1) and (2) is an

original letter from said Central Hanover Bank &
Trust Company dated March 15, 1950, to Petitioner,

attached to which is the paid check of Petitioner

in the sum of $16,444.44 covering the check of

Central Bank of Oakland in that amoimt, referred

to in said letter.

X.

(1) In December, 1948, Petitioner received from

International Dairy Supply Company a written

order for one lot of tin cans, to be shipped for its

account to a point outside California. Prior thereto,

International Dairy Supply Company had ordered
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three lots of such cans directly from Western Can

Co., as shown by Exhibit XXIII (1). Said order

was then the subject of an order by Petitioner to

Western Can Co., as shown by Exhibit XXIII (2).

Prior to the transmission of such written order, a

telephonic notification thereof was given to West-

em Can Co.

(2) In 1949 and 1950, Petitioner received from

International Dairy Supply Company written

orders for cans to be shipped for its account to

points outside California.

(3) Annexed hereto and marked Exhibit XXIV
is an original of one such order, which is intended

as an exemplar of all the orders received, relating

to the above-mentioned contract.

(4) Upon receipt of each such order, said

Marion O. Palmer prepared an order for such cans

and transmitted the same to Western Can Co., of

San Francisco, California.

(5) Amiexed hereto and marked Exhibit XXV
is a full, true and correct copy of the form of such

order which is intended as an exemplar of the

form of all of said orders.

(6) After each carload of cans was shipped by

Western Can Co., it invoiced Petitioner for each

such carload of cans so shipped.

(7) Aimexed hereto and made a part hereof and

marked Exhibit XXVI is an original invoice re-

ceived by Petitioner from Western Can Co. (each

of which such invoices was subject to a 1% dis-

coimt for cash), which such invoice is intended as
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an exemplar of all of the invoices received by

Petitioner from Western Can Co.

(8) Each such invoice received from Western

Can Co. was paid by a check drawn on Petitioner's

account with the First National Bank of Nevada

at Reno, Nevada on the basis of the invoice price,

less 1%.

(9) Annexed hereto and made a part hereof and

marked Exliibit XXVI is one of Petitioner's can-

celled checks in j)ayment of a Western Can Co.

invoice, which such check is intended as an exem-

plar of the checks of Petitioner, delivered by it to

Western Can Co. in payment of such invoices.

(10) Marion O. Palmer prepared invoices for

each such carload of cans and annexed hereto, made

a part hereof and marked Exhibit XXYII is a

full, true and correct copy of such an invoice, wMch
is intended as an exemplar of all of the invoices

which Petitioner sent International Dairy Supply

Company.

(11) International Dairy Supply Company paid

the price of each such carload of cans as invoiced

to it by Petitioner, on the basis of the price in-

voiced by Petitioner, less a discount of 1% for

cash.

(12) Amiexed hereto and made a part hereof

and marked Exhi])it XXVIII is a schedule show-

ing (a) the date and amount of payment (after a

1% cash discount) by Petitioner of each invoice

which Petitioner received from Western Can Co.,

(b) the date and amount of payment (after a 1%
cash discoimt) to Petitioner of each invoice by In-
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ternational Dairy Supply Company, and (c) the

profit of Petitioner on each such transaction. Items

28, 66 and 85 in Exhibit XXVIII are transactions

wherein Petitioner ordered cans from Western Can
Co. for Farmers Cooperative Creamery of Mc-

Minneville, Oregon, which such cans were invoiced

by Western Can Co. to Petitioner and in turn by it

to said Creamery, which paid for same as shown

in said Exhibit. On August 9th, 1949, Interna-

tional Dairy Engineering Company ordered one

carload of lithographed tin cans for shipment tO'

Farmers Cooperative Creamery at McMinne\dlle,

Oregon in a transaction similar to the transaction

evidenced by item 28, 66 and 85 in said Exhibit

XXVIII. ( Subsequent to 1950 International Dairy

Supply Co. bought tin cans from Western Can

Company and/or other Can Companies, in connec-

tion with aforesaid Armed Forces contract.)

XL
(1) On July 12, 1948 Petitioner purchased from

Kraft Foods Company of Chicago, Illinois, 1632-39

lbs. pails (40,248 pounds) of dry milk fat, for a

total price of $46,212.75.

(2) On August 18, 1948 Petitioner resold said

40,248 pounds of dry milk fat to Kraft Foods Com-

pany for a price of $40,248.00.

(3) Attached hereto and made a part hereof and

marked Exhibit XXIX (1), (2) and (3) are (a)

letter of Se^Dtember 18, 1953 from Kraft Foods

Company recounting the transaction, (b) copy of

letter dated August 20, 1948 to S. L. Denning, and
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(c) copy of Invoice No. 23074, dated July 12, 1948

from Kraft Foods Company to Petitioner.

XII.

(1) In 1950 Petitioner, as an accommodation to

Lecheria Nacional, S. A. of Mexico, D. F. pur-

chased the items hereinafter specified from Cream-

ery Package Co. and paid for the same and received

reimbursement therefor from said Lecheria Na-

cional, S. A. as follows:

Date Item Amoimt

5/31/50 Creamery Package Washmaster $4,725.00

10/ 9/50 Parts & supplies for

Homogenizer 18.03

10/16/50 Rim gaskets 23.56

11/24/50 3-phase Motor 133.65

Total $4,900.24

(2) On December 5, 1950 Petitioner, as an ac-

commodation to said Lecheria Nacional, S.A. pur-

chased from Pfaudler Sales Co. certain parts for

a homogenizer pressure valve and paid therefor the

sum of $34.50 and received reimbursement therefor

from Lecheria Nacional, S.A.

(3) Annexed hereto and made a part hereof and

marked Exhibit XXX (1), (2), (3), (4) and (5),

are original invoices from Creamery Package Co.

and from Pfaudler Sales Co. for the above men-

tioned items, attached to each of which such in-

voices is Petitioner's cancelled check for payment of

same.
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XIII.

During the years 1948, 1949 and 1950, Nevada

Agency and Trust Company, Petitioner's resident

agent in Reno, Nevada, collected dividends on the

shares of Servel, Inc. and Electrolux Corporation

o"\vned by Petitioner, depositing same to Petition-

er's checking account in First National Bank of

Nevada, at Reno, Nevada, as follows:

Date Amoim^t

Mar. 17, 1948 $146,406.00

Jime 21, 1948 183,007.50

Sept. 15, 1948 183,007.50

Oct. 6, 1948 27,502.00

Dec. 17, 1948 27,502.00

Dec. 22, 1948 256,210.50

Mar. 21, 1949 146,406.00

June 20, 1949 146,406.00

Sept. 6, 1949 146,406.00

Dec. 16, 1949 146,406.00

Dec. 27, 1949 16,501.50

Mar. 18, 1950 146,406.00

Jmie 17, 1950 146,406.00

Sept. 18, 1950 146,406.00

Dec. 22, 1950 2,406.00

Total $1,867,385.00

XIV.

During the years 1948, 1949 and 1950, Petitioner

paid miscellaneous items of expense by its checks

drawn on its account with the First National Bank

of Nevada at Reno, Nevada, at the tiuK^s, to the
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persons and in the amounts set forth in Exhibit

XXXI, hereunto annexed.

Dated: August, 1956.

/s/ JOHN POTTS BARNES, G.M.,

Attorney for Respondent.

/s/ M. W. DOBRZENSKY,
/s/ S. H. DOBRZENSKY,

Attorneys for Petitioner.

[Endorsed] : T.C.U.S. Filed Aug. 30, 1956.

[Title of Tax Court and Cause.]

SUPPLEMENTAL STIPULATION
OF FACTS

It is hereby stipulated by and between the par-

ties above named, through their respective attor-

neys, as follows:

There are attached hereto and made a part hereof

as Exhibits A, B, and C, respectively, photostatic

copies of the 1948, 1949, and 1950 Federal corpora-

tion income tax returns, Forms 1120, filed by peti-

tioner. The said returns are referred to in para-

grai:>h 1 of the Stipulation of Facts herein.

/s/ S. H. DOBRZENSKY,
Counsel for Petitioner.

/s/ JOHN POTTS BARNES, CM.,
Chief Counsel, Internal Revenue Service, Coimsel

for Respondent.

[Endorsed] : T.C.U.S. Filed Aug. 30, 1956.
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[Title of Tax Court and Cause.]

SECOND SUPPLEMENTAL STIPULATION
OF FACTS

It is hereby stipulated by and between the par-

ties hereto that the following facts should be deemed

as true for purposes of this proceeding, reserving

to each party the right to object to the materiality

or relevance of any fact:

1. At least as early as January, 1947, Grover D.

Turnbow was acting as attorney in fact for Axel

Wenner-Gren, who was then living in Mexico City.

2. Axel Wenner-Gren was the owner of a sub-

stantial quantity of Electrolux and Servel stock.

3. On January 13, 1947 a loan of $500,000 was

made by the Bank of America N.T. & S.A. to Axel

Wenner-Gren, secured by 55,000 shares of Servel

stock and 50,000 shares of Electrolux stock.

4. On Februaiy 17, 1947 a new loan was made

to Wenner-Gren by the bank, substituting the pre-

vious loan and increasing Wenner-Gren's loan o])li-

gations to $800,000.

5. On May 9, 1947, the bank loaned Wemier-

Gren an additional $300,000.

6. On December 31, 1947 the loans of Wenner-

Gren were paid from proceeds of a loan made by

the bank to petitioner in the amount of $1,100,000,

secured by 258,700 shares of Electrolux stock and

55,000 shares of Servel stock. At that time the
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bank was advised that petitioner was the incor-

poration of some of the interests of Wenner-Gren
and the purpose of the loan was to pay off Wenner-

Gren 's obligations to the bank.

7. The loan hereinabove mentioned is the sub-

;iect of the Stipulation of Facts, page 6.

8. That if Russell Smith, Executive Vice Presi-

dent of Bank of America N.T. & S.A., were called

as a witness for Respondent, he would testify that

the loan of May, 1948, referred to on page 7 of the

Stipulation of Facts, in the sum of $1,000,000.00,

was made to petitioner for the purpose stated to

the bank by Turnbow, of providing interim capital

in connection with Wenner-Gren's obligations in the

acquisition of the Mexican Telephone Companies.

/s/ S. H. DOBRZENSKY,
/s/ M. W. DOBRZENSKY,

Counsel for Petitioner.

/s/ JOHN POTTS BARNES, G.M.,

Chief Counsel, Internal Revenue Service, Counsel

for Respondent.

[Endorsed] : T.C.U.S. Filed Aug. 31, 1956.
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T. C. Memo. 1957-164

Tax Court of tlie United States

Docket No. 55212. Filed August 30, 1957.

CONTINENTAL TRADING, INC.,

Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

MEMORANDUM FINDINGS OF
FACT AND OPINION

M. W. Dobrzensky, Esq., and S. H. Dobrzensky,

Esq., for the petitioner.

Aaron S. Resnik, Esq., for the respondent.

Opper, Judge: Respondent determined the fol-

lowing deficiencies in income tax:

Year Deficiency

1948 $208,300.59

1949 151,559.71

1950 114,468.53

The principal issue is whether petitioner qualified

as a resident foreign corporation during the years

involved by engaging in trade or business within

the United States. If petitioner prevails on that

issue, a subordinate issue to be considered is

whether respondent erred in disallowing deductions

for interest, expenses, and loss on sale of property

as not connected with income from sources within

the United States.
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Findings of Fact

Certain facts are stipulated and are hereby found.

Petitioner, a Panamanian corporation organized

in May, 1947, maintained its principal office in

Mexico City, Mexico. It filed its Federal income

itax return for 1948 with the collector of internal

revenue for the first district of California, and its

1949 and 1950 returns with the collector of internal

revenue for the district of Nevada. Those returns

stated that petitioner was a resident foreign cor-

poration with "Investment" as its principal activ-

ity.

Petitioner qualified as a foreign corporation in

Nevada in March, 1948, and continued to be so

qualified mitil March, 1951. It used for its Amer-

ican address that of Reno, Nevada, company that

acted as resident agent for petitioner and other

foreign corporations. Petitioner represented that

it maintained only one place of business in the

United States.

Grover Turnbow, a United States citizen with

offices in Oakland, California, served as petitioner's

president. After March, 1948, at the suggestion

of the California attorney who served as petition-

er's vice president, Turnbow had petitioner's name

added to the business names already appearing on

his Oakland office door and on the building direc-

tory, which were: International Dairy Association,

Inc., International Dairy Engineering Co., and In-

ternational Dairy Supply Company, hereafter re-

ferred to as Association, Engineering, and Supply,

respectively. Turnbow was president and sole stock-
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holder of Supply. Petitioner never used the Oak-

land address on its letterheads or otherwise and

paid no rent for tlie Oakland office.

Petitioner represented the incorporation of part

of the vast holdings of Axel Wenner-Gren, an inter-

nationally famous financier whose wealth was over

$1,000,000,000. Wenner-Gren held substantial

amounts of stock in the Electrolux and Servel cor-

porations, as well as sizable and diverse holdings

in Mexican and other foreign enterprises. Prior

to petitioner's incorporation, Turnbow served as

attorney in fact in the United States for Wenner-

Gren, who was then borrowing large sums from

American lending institutions for use outside the

United States.

Turnbow became acquainted with Wenner-Gren

in Mexico w^hcn he erected a recoml^ined milk plant

in which Wenner-Gren had a financial interest.

Turn]:)Ow unsuccessfully sought to interest Wernier-

Gren in financing the supplying of milk by Supply

to the armed forces in the Far East.

Turnbow and his various entei'prises were in-

terested in erecting recombined milk plants in for-

eign countries. Prior to and during the years here

involved, the program failed to materialize because

of the inability to reconvert foreign currency into

American dollars, and the instability of foreign cur-

rencies.

Turnbow hoped that petitioner would assist in

the financing of these plants if his program for the

establishment of recombined milk plants in foreign

comitries proved feasible. Its fimction would be to
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secure funds, but without any voice or activity in

the operations of the plants. Petitioner never un-

dertook any activity in connection with the estab-

lishment of such recombined milk plants and never

used its assets and borrowings for this or any re-

lated purpose.

After petitioner's incorporation, it assumed

Wenner-Gren's liabilities to various banks, having

acquired his stock in the Electrolux and Servel cor-

porations, which it thereupon pledged as security

for loans. As of the beginning of 1948, petitioner

had assumed indebtednesses of Wenner-Grren as

follows

:

Bank of America, ¥. T. & S. A., $1,100,000;

Central Hanover Bank and Trust Company,

New York, $480,000;

Teleric, Inc., $926,000.

Petitioner liquidated the loan from Central Han-

over Bank during 1948. The loan from Teleric, Inc.

remained outstanding as of the end of 1950. It liq-

uidated the loan from Bank of America in August

1948.

From 1948 through 1950, petitioner had no paid

employees in the United States. Turnbow received

$1,500 per month during the last 6 months of 1950

denominated as salary for his services to petitioner.

This represented part of an over-all settlement

effectuated in June 1950 between Turnbow and

Wenner-Gren, as individuals, whereby Turnbow

would receive from Wenner-Gren stock and cash

totaling $105,000. The settlement covered, among
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other items, Turnbow's sei^vices to Wenner-Gren

from October 1946 through June 1950.

Petitioner maintained no books of account in the

United States. Its only records consisted of bank

statements, check books, and docimients pertaining

to transactions within the United States, all in the

care of Turnbow's secretary at Oakland. Petitioner

maintained bank accounts in the United States at

the First National Bank, Reno, Nevada, and at the

Bank of America, N. T. & S. A. in San Francisco.

Petitioner's only assets in the United States at

the end of 1948 consisted of Electrolux and Servel

stock and the two l^ank account balances.

Petitioner reported on its tax returns for the

years in question that it derived more than 50 per

cent of its gross income from sources outside the

United States. It reported gross income from

sources within the United States, as follows:

1948 $817,791.39

1949 605,635.10

1950 446,863.19

Of the 1948 gross income, $823,635.50 represented

dividends on Electrolux and Sei-vel stock. The dif-

ference was represented by a reported net loss of

$5,844.11 resulting from sales of property other

than capital assets. Of the 1949 gross income, $602,-

125.20 represented dividends, and $3,509.90 "Other

Income in the United States." Of the 1950 gross

income, $441,624 represented dividends from the

Electrolux CoiiDoration, and $5,239.19 additional in-

come ''From Sales."
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During 1948, petitioner's activities in the United

States included the following: (a) It collected divi-

dends on Electrolux and Servel stock, (b) It made
payments of principal and interest on outstanding

loans, (c) In May it borrowed $1,000,000 from the

Bank of America, which Wenner-Gren used in ac-

quisition of Mexican telephone companies, (d) On
August 6, it borrowed $1,850,000 from the Bank of

America, of which it used $1,100,000 to repay prior

indel)tedness of Wenner-Gren to the bank, which

petitioner had assumed. On that same date peti-

tioner drew checks in excess of the balance of

$750,000 to make payments of principal and inter-

est on other outstanding indebtedness.

During 1949, petitioner's activities in the United

States included the following: (a) It collected divi-

dends on Electrolux and Sei-vel stock, (b) It made
payments on principal and interest on outstanding

loans, (c) It secured and repaid short-term ad-

vances from Turnbow. (d) In September it bor-

rowed $1,700,000 from the Bank of America, used

to liquidate the outstanding balances of two loans

froui that bank, (e) In December it sold its 55,000

shares of Servel stock, theretofore pledged with the

Bank of America to secure loans. It used the pro-

ceeds of the sale to pay outstanding obligations to

the bank.

During 1950, petitioner's activities in the United

States included the following: (a) It collected divi-

dends on Electrolux stock, (b) It made payments on

principal and interest on outstanding loans, (c) On
January 3, it borrowed $2,000,000 from the Central
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Hanover Bank. It used the bulk of this loan to

repay the $1,700,000 loan from the Bank of Amer-

ica. It transfen^ed approximately $400,000 tO' its

accoimt in Mexico City, $110,000 for the account of

a Swedish bank, and approximately $275,000 to its

account at the Bank of America, much of which

was thereafter transferred to petitioner's Mexican

accounts, (d) Petitioner repaid the $2,000,000 loan.

In its negotiations with the Central Hanover Bank,

petitioner represented itself as a Panamanian cor-

poration, doing business in foreign countries.

The funds borrowed by petitioner were in the

main used by Wenner-Gren. Tumbow had no direct

knowledge of their use.

In July 1948, petitioner engaged in a, transaction

of a type in which it was not previously nor subse-

quently engaged. It purchased a carload of dry

milk fat from Kraft Foods Company for $46,212.75.

Through Association, a company in which Turnbow

was interested, it resold the fat 1 month later to

Kraft for $40,248. Association requested that Kraft

made the check payable to petitioner. Petitioner re-

ported the loss in its 1948 tax return.

As an accommodation to a Mexican corporation

petitioner purchased, in 1950, equipment for that

corporation for which it was reimbursed without

profit.

In each year, the only other activity reported l^y

petitioner was represented by nominal amounts of

income resulting from transactions relating to cans

used by Supply. In 1948, such reported income
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amounted to $120.64; in 1949, $3,509.90; in 1950,

$5,239.19.

In connection with its contract for supplying re-

combined milk products to troops in the Far East,

Supx)ly foimd it necessary, commencing in 1948, to

ol^tain tin cans. The contract set forth specifications

for the necessary cans to be bought in the United

States. In 1948, Supply procured the cans from

Western Can Company, hereafter referred to as

Western. An employee in SupjDly's procurement

department ordered by telephone the necessary

numlDer of cans and followed up with a written

purchase order. Supply received shipments for

which it paid by check.

In December 1948, petitioner im.dert.ook to place

with Western, in its own name, an order covering

precisely the same type of cans and bearing the

same markings as Supply had theretofore ordered

in its own name from Western. Western billed peti-

tioner at the same price which Supply had paid

Western on an earlier order. That order, in peti-

tioner's name, was first telephoned to Western by

either Supply's procurement department or Turn-

bow's secretary on December 8, 1948. The Western

salesman who received the order filled out an order

form in the name of Supply, but petitioner's name
was added later.

On the day that the order was telephoned to

Western, Supply prepared an export purchase

order for the cans addressed to petitioner. Supply

had used the same form in preparing its orders

theretofore forwarded directly to Westem. Peti-
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tioner then forwarded to Western a written con-

firmatory order in its name. Petitioner's check

dated December 16, 1948 extinguished the obligation

to Western for the cans. Supply paid an invoice on

petitioner's letterhead for the cans at a 5 per cent

increase in price within 10 days of the invoice date.

In 1949, petitioner utilized the same recording

and routing of orders for cans needed by Supx)ly on

37 occasions. Petitioner derived the proceeds re-

ported as income on its 1949 returns because it

billed Supply at 5 per cent more than it was billed

by Western. In 1950, petitioner utilized the same

recording and routing on approximately 48 occa-

sions and derived the reported profit from sales

transactions from this operation.

There was no lousiness purpose connected with

the can transactions engaged in by petitioner. It

never used its Nevada office in these operations. It

carried no inventory of cans and ordered no cans

other than those used by Supply. In every instance

in which Supply acquired cans in this way, it paid

petitioner within 10 days of petitioner's payment

to Western.

After 1950, Supply recommenced ordering and

purchasing of cans directly from Western.

During 1948, 1949 and 1950, petitioner was not

engaged in trade or business within the United

States.

Opinion

Business has been defined as '*[t]hat which occu-

pies the time, attention, and labor of men for the

purpose of a livelihood or profit." Flint v. Stone
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Tracy Co., 220 U.S. 107, 171. ''The word, notwitli-

standing disguise in spelling and pronunciation,

means busyness ; it implies that one is kept more' or

less busy, that the activity is an occupation." Snell

V. Commissioner, (C.A. 5) 97 F. 2d 891, 892, affirm-

ing B.T.A. Memorandum Opinion. "* * * it is essen-

tial that livelihood or profit be at least one of the

pui^^oses for which the employment is pursued, in

order to bring it within the accepted definition of

the word * * *." Deeiing v. Blair, (C.A., B.C.) 23

F. 2d 975, 976, affirming 5 B.T.A. 1055. Transac-

tions which are not entered into for profit and which

do not and in all probability cannot result in a profit,

particularly where such transactions are of an iso-

lated and noncontinuous nature, will not dictate the

conclusion that one is engaged in business. And
that, notwithstanding petitioner's categorical state-

ment to the contrary in its brief, we view as the

only issue.

Petitioner claims the tax status of a resident for-

eign corporation in order to receive certain tax ben-

ifits. For this it must have been ''engaged in busi-

ness" in the United States.' The desired deductions

and credits Congress could extend or mthhold.

New Colonial Co. v. Helvering, 292 U.S. 435. Our
pro]:)lem is to determine congressional intent with

' Internal Revenue Code of 1939.

"Sec. 231. Tax on Foreign Corporations.
"(b) Resident Corporations.—A foreign corpora-

tion engaged in trade or business within the United
States shall be taxable as provided in section 13
and section 15."
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respect to the relevant statutory provision as ap-

plied to the demonstrated facts.

As to the legislative frame of mind there seems

little room for doubt. The enactment of the 1942

amendment was accompanied hj an miequivocal

statement that a foreign corporation merely sei'vic-

ing its investments in this countiy was not the type

of taxpayer to which the section was intended to

refer.^

The detailed analysis submitted by petitioner of

all of its transactions during the years in contro-

versy shows that only items accounting for a frac-

tion of 1 per cent of petitioner's total income repre-

sent those which by any stretch of the imagination

could be considered business. See Linen Thread Co.,

Ltd., 14 T.C. 725. Such transactions resulted in no

substantial gain, and considering the time spent on

them they could not, and in several instances actu-

ally did not, result in even a nominal net profit.^

^ ''A tendency has arisen, principally on the part
of foreign coi^porations which are substantial hold-
ers of the stock of domestic corporations * * * to

attempt to establish that they have an 'office or
place of business' within the United States and
hence secure the very different tax treatment ac-

corded taxpayers * * * Since such coi^porations
* * * engage in no other economic activities in the
United States, they can not he said to be engaged
in trade or business within the United States."
H. Rept. No. 2333, 77th Cong., 1st Sess., 1942-2

C.B. 372, 449.'?

''Petitioner's so-called "right" to conduct itself

as it chooses is not now in controversy. The ques-
tion is what are the effects of such conduct upon
petitioner's tax liability.
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In this case we think their character was such that

they cannot be regarded as business transactions

within the quoted definition because of their obvi-

ous lack of business purpose. Thacher v. Lowe,

(S.D., N. Y.) 288 F. 994; Deering v. Blair, supra.

Petitioner relies on several cases for the proposi-

tion that the question is not what was petitioner's

business, but whether what it did was in fact what

it appeared to be in form. E.g., W. P. Hobby, 2 T.C.

980; Clara M. Tully Trust, 1 T.C. 611; John Jun-

ker Spencer, 19 T.C. 727. But these are authorities

in an area which we regard as foreign to the pres-

ent issue. There the question of purpose was signifi-

cant in order to determine whether or not to give

effect to the transactions in question, not in order

to deteiTnine whether petitioner was, in fact, Jan

Casimir Lewenliaupt, 20 T.C. 151, affirmed per

curiam (C.A. 9) 221 F. 2d 227, "engaged in busi-

ness." See Marian Bourne Elberi", 45 B.T.A. 685.

There are at least two factual reasons for answer-

ing that question here in the negative. The first is

the element of purpose, in ^dew of the difficulty of

assimiing that one would be engaged in business

who had no "business purpose" but whose conduct,

as apparently admitted by petitioner, was dictated

not by a business objective but purely by a desire

to save taxes. Gregoiy v. Helvering, 293 U.S. 465;

Linen Thread Co., Ltd., supra. In this view we

may regard the transactions as "substantive" in

the sense that the operations described were actu-

ally performed, just as they were so regarded in the

Gregory case, without concluding that they consti-
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tuted the conduct of a business, that they rendered

the petitioner "busy," or that they were engaged in

for a livelihood or profit.

Second, for a taxpayer to be engaged in business,

there must be a fair degree of activity, scope and

continuity in the transactions undertaken. See: Ehr-

man v. Commissioner, (C.A. 9) 120 F. 2d 607, af-

firming 41 B.T.A. 652, certiorari denied 314 U.S.

668; Snell v. Commissioner, supra. The record as a

whole and petitioner's siunmary of the transactions

to which we have already referred demonstrate con-

clusively that there was neither consistency nor fre-

quency in those few isolated activities which could,

within the express legislative intent, otherwise have

been the kind of business in which Congress ex-

pected a foreign corporation to engage for purposes

of the present issue. And it is not without signifi-

cance that petitioner itself on its tax return de-

scribed its activity as "Investment."

Upon all the evidence, we conclude not only that

petitioner has failed to carry its burden of showing

that it was engaged in business in the United

States, but that, in fact, the record affirmatively

shows the opposite to be true.

Decision will be entered for the respondent.

Served and Entered Sept. 3, 1957.
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The Tax Court of the United States

Washington

Docket No. 55212

CONTINENTAL TRADING INC., Petitioner,

vs.

COMIVIISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION
Pursuant to the determination of the Court, as

set forth in its Memorandum Findings of Fact and

Opinion, filed August 30, 1957, it is

Ordered and Decided: That there are deficiencies

in income tax as folloAvs:

Year Deficiency

1948 $208,300.59

1949 151,559.71

1950 114,468.53

Entered Sei>tember 4, 1957.

[Seal] /s/ CLARENCE V. OPPER,
Judge.

Served and Entered September 6, 1957.

[Title of Tax Court and Cause.]

MOTION TO VACATE DECISION
The Petitioner, above named, by its counsel,

Messrs. M. W. Dobrzensky and S. H. Dobrzensky,

hereby moves for an Order of this Court- vacating

and setting aside this Court's Decision (ordering

and deciding that there are deficiencies in income

tax as follows:
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Year Deficiency

1948 $208,300.59

1949 151,559.71

1950 114,468.53)

entered on September 4, 1957, for the reason that

said Decision is based upon the Court's Memoran-

dum Findings of Fact and Opinion, dated August

30, 1957, which is not based upon the evidence and

which is erroneous in law.

There is being filed contemporaneously herewith

a separate Motion for Reconsideration of said Deci-

sion, in comiection mth wliich this separate Motion

to Vacate said Decision is made. Reference is

hereby made to said Motion for Reconsideration

for a statement of the particulars of said errors

respecting the evidence and law.

If, in the discretion of the Court, this Motion is

placed ui>on the Motion Calendar for argument,

then it is requested that the same be set on or after

Octo1>er 23, 1957, at the convenience of the Court,

for the reason that said counsel have a matter on

the trial calendar of the Di^dsion to sit in San

Francisco, California, for call on September 30,

1957.

Dated at Oakland, California, September 23,

1957.

/s/ M. W. DOBRZENSKY,
/s/ S. H. DOBRZENSKY,

Attorneys for Petitioner.

Served and Entered Oct. 1, 1957.

Stamped: Denied. Oct. 1, 1957. Clarence V.

Opper, Judge.

[Endorsed] : T.C.U.S. Filed Sept. 24, 1957.
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[Title of Tax Coiii't and Cause.]

MOTION FOR RECONSIDERATION

Comes Now the above named Petitioner by its

counsel, Messrs. M. W. and S. H. Dobrzensky, and

moves the Court for reconsideration and vacation

of the Court's Memorandiun Findings of Fact and

Opinion herein filed August 30, 1957, a copy of

which was received by Petitioner's counsel on Sep-

tember 10, 1957.

Said motion is made on each of the following

grounds: that

I. The Decision Is Erroneous In Law;

II. The Decision Is Not Based Upon and Is

Contrary to the Evidence.

In support of this motion. Petitioner alleges and

shows

:

I.

The Decision Is Erroneous In Law

A. The Court has erroneously stated the Legisla-

tive purpose in the enactment of the 1942

amendment to § 231(b) of 1939 IRC.

1. The Court's Opinion misstates and utterly

misconstrues what it calls the "Legislative Frame

of Mind" in the 1942 amendment of 1939 IRC § 231

(b). It says that the enactment

"was accompanied by an unequivocal statement

that a foreign corporation Merely Servicing Its
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Investments In This Country* was not the

type of taxpayer to which the section was in-

tended to refer."

There Is No Such Statement In The Legislative

History. The Opinion then cites and quotes from

the House Report in 1942-2 C. B. 372, 449.

2. One has but to look at this reference to see

that the House Committee Report contained no such

statement and that the Court failed to recognize

what was the expressly declared purpose of the

amendment.

3. The House Report first points to the then

existing law under which foreign corporations were

divided into two classes:

(a) those not Engaged In Trade or Busi-

ness within the United States and Not Having

an Office or Place of Business Therein,

and

(b) those Engaged In Trade or Business

within the United States or Having an Office

or Place of Business Therein.

Particular attention is directed to the Alternative

statement in (b), supra, and to the fact that. Prior

to the amendment, a foreign corporation Merely by

Having An Office or Place of Business In the

United States could qualify as a Resident foreign

corporation and thus receive More Favorable Tax

Treatment. The House Report then continues

(1942-2 C. B. p. 450):

All emphasis herein is by Petitioner.
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4i* -X- * Since such corporations * * * Engage

In No Other Economic Activities In the United

States, they cannot be said to be engaged in

trade or business within the United States."

4. Then the Report continues with this expres-

sion of its views which show the True Purpose of

the amendment (p. 451) :

"It Appears to Your Committee to be in the

interest of good administration to Establish

But One Test in ascertaining the classification

of foreign entities, namely, Whether or Not It

Is Engaged in Trade or Business Within the

United States * * *"

Thereupon, §231 (b) was amended to read as fol-

lows :

"(b) Resident Corporations. A foreign corpo-

ration engaged in trade or business within the

United States shall be taxable as provided in

§13 and §15."

5. Thus, After the amendment, a foreign corpo-

ration having large dividend income from U. S.

stocks could Not qualify as a Resident foreign cor-

poration Merely by maintaining an office or place

of business here. It will be recalled that the House
Committee Report (1942-2 C. B. 412), referring to

the law Before the 1942 amendment, said:

"* * * In many cases the advantages are such

that it is profitable to Maintain an Office: in the

United States, or a Semblance of One, with No
Purpose of transacting any business in this

country. §143 of the bill, therefore, Amends
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several provisions of existing law To Make
Engaging in Trade or Business here the Sole

Criterion."

6. In addition to the foregoing, the Senate Re-

port (1942-2 C. B. 546) reiterates the Purpose to

adopt a single test for determining whether or not

a foreign corporation is Resident:

"Your Committee have agreed to the House

provision Requiring a Nonresident Alien or a

Foreign Corporation To Be Engaged in Trade

or Business Within the United States in Order

To Be Taxable Like American Citizens or Do-

mestic Corporations with respect to the income

derived from sources within the United States.

Under the present law, this privilege is ex-

tended to a nonresident alien individual or a

foreign coi*poration Wliich Has an Office or

Place of Business in the United States, Even

Though It May Not Be Engaged in Business

Therein. The provision in the House Bill is

applica])le only with respect to taxable years

beginning after December 31, 1941. With re-

spect to prior taxable years, the provisions of

existing law, which afford such treatment to a

corporation having an office or place of busi-

ness in the United States mil continue even

though such corporation is not engaged in trade

or business within the United States."

7. The purpose of the 1942 amendment is clear

and that pui^pose was Not as stated in the Tax

Couri's opinion. Its purpose was to Require Some-
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thing More than maintaining an office; to qualify as

a Resident foreign corporation.

B. The Court's Opinion Overlooks an Earlier Deci-

sion Holding That the Enactment by Congress

of §231 (b) Was an Invitation to Foreign Cor-

porations To Engage in Trade or Business in

the United States and Thus Qualify as a ' 'Resi-

dent" Foreign Corporation Entitled to More

Favorable Tax Treatment Than a "Non-

Resident" Foreign Cor|>oration.

1. One needs only to look at §231 (a) and (b) to

observe that a Resident foreign corporation is taxed

On a More Favorable Basis than a Non-resident

foreign corporation.

2. If it be held, as the Court's Opinion holds,

that a foreign corporation which Deliberately and

Intentionally engages in trade or business in the

United States to gain the tax advantage offered by

§231(]>) and Thus To Save Taxes, then The Will

of Congress Is Defeated.

3. In its Opinion at page 12, referring to pur-

pose, the Tax Court says that:

"* * * In view of the difficulty of assiuning

that one would be engaged in business which

had no 'business purpose' but whose conduct, as

apparently admitted by Petitioner, was Dic-

tated Not By a Business Objective But Purely

By a Desire to Save Taxes * * * ??

4. The Opinion overlooks what was so pointedly

said in Scottish American Investment Co., Ltd., 47
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BTA 474, (aff. 132 Fed. 2d, 419 and 323 U. S. 119)

where, at page 482 the Board of Tax Appeals said:

''Even if it be true that Tax Considerations

prompted the opening of the offices in the

United States, it would Be of No Particular

Significance. Congress Extended the Invitation

to foreign corporations to establish an office or

place of business in this countiy. And So Long

As the Office Is Not a Sham But Is a Place

for the Transaction of Business, Petitioners

Qualify under Section 231(b) * * *"

At this time §231 (b) remained unamended and the

Mere Establishment of an Office Was Sufficient to

gain for the foreign coi^poration the Preferential

Tax Treatment accorded a Resident foreign corpo-

ration, which could establish itself as such Merely

By Opening an Office.

5. Since such a proffered Invitation was ac-

cepted by Petitioner, there could be nothing wrong

in a Deliberate and Intentional Acceptance of that

invitation.

6. Furthermore, there is a long line of well-

considered cases holding, where the question is

whether or not a corporate entity should be recog-

nized as a jural person, that it Is Immaterial That

the Predominant Motive of the Incorporators Was
To Minimize Taxes. Sun Properties v. U. S. (CA 5)

220 Fed. 2d 171; Langdon L. Skarda, 27 T. C. 15;

Freidlander Corp, v. Coimn. (CA 5) 216 Fed. 757;

Polak's Finital Works, Inc., 21 T. C. 973; Tmnoaks
Co. V. Comm., (CA 9) 183 Fed. 2d 385; Riddlesbar-
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ger V. Comm., (CA 7) 200 Fed. 2d 165; John

Junker Spencer, 19 T. C. 726.

7. It is beyond any xoossibility of doubt but that

each and every transaction of Petitioner in the

United States during the years in question was

Actual and Real and Not Sham. The stipulated

facts cannot be ignored.

8. As the Supreme Court, held in Moline Proper-

ties, Inc. V. Comm., 319 U. S. 436, whether or not a

corporation should be disregarded as Unreal or a

Sham seems to rest upon whether its creation Was
Followed by Business Activity.

9. The Court's Opinion with reference to the

matter of Tax Saving appears to be completely out

of line with a long list of decisions.

10. Herbert v. Riddell, (DC Cal.) 103 Fed.

Supp. 369, under the caption The Taxpayer's Right

To Reduce Tax Liability, lists the principal author-

ities and says:

"The Supreme Couii; of the United States Ever

Since the Question Came Before It in 1874 has

insisted that a taxpayer may legally and honor-

ably take means to minimize his taxes * * *"

11. Montgomery v. Thomas, 146 Fed. 2d 76 at

page 81 holds that Legal Transactions Cannot Be
Upset Merely Because Parties Have Entered Into

Them for the Purpose of Minimizing or Avoiding

Taxes Which Might Otherwise Accrue.

12. The Tax Court is John Junker Spencer, 19

T. C. 727 at page 735 says:



Commissioner of Internal Revenue 65

"There is a well established principle in tax law

that a Taxpayer May Legally and Honorably Take

Any Steps Approved by the Law To Arrange His

Affairs So As To Minimize His Tax Liability.

United States v. Isham, 17 Wall. 496; Gregory v.

Helvering, 293 U. S. 465. The Motive of Tax Avoid-

ance for Entering Into a Particular Transaction

Has Never Been Held a Basis for Lial)ility Unless

the Transaction Itself First Established Such Lia-

bility Without It. Chishohn v. Commissioner, 79

F. 2d 14. That is to say, the transaction must Actu-

ally Accomplish in Substance That Which It Pur-

poits To Do in Form. 'It is axiomatic that the

reach of the income tax law is not to be circum-

scribed by refinements of title * * *' See Paul Gr.

Grreene, 7 T. C. 142. Mere passage of title to

income-producing property unattended hy a com-

plementary shift of entire economic benefits of own-

ership, both direct and indirect, mil not suffice to

relieve the transferor of lial^ility for tax on the

future income therefrom. Helvering v. Clifford, Jr.,

309 U. S. 331. The question ultimately to be An-

swered in Detei-mining the Reality of a Transaction

for tax purposes was succintly stated by the Court

of Appeals in the Chisholm case as:

a '* * * whether the transaction under scrutiny

Is in Fact What It Appears To Be in Form ; a. mar-

riage may be a joke; a contract may be intended

only to deceive others; an agreement may have a

collateral defeasance. In such cases the transaction

as whole is different from its appearance. Tnie, it
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is always the intent that controls; and we need not

for this occasion press the difference between intent

and purpose. We may assiune that purpose may be

the touchstone, But the Purpose Which Coimts Is

One Which Defeats or Contradicts the Apparent

Transaction, Not the Purpose To Escape Taxation

Which the Apparent, But Not the AVliole, Transac-

tion Would Realize * * *' "

And, furthermore, the Tax Court in its same opin-

ion, says very significantly at page 736

:

"When a taxpayer seeks to achieve a desired busi-

ness or tax result. He Has Freedom of Choice As

to the Form in Which He Will Channel His Busi-

ness. Higgins V. Smith, 308 U. S. 473. If the tax-

payer Actually Carries On Business in the form so

chosen, the Grovemment may Not deprive him of

the benefits which flow therefrom unless such form

be found to be but a fiction or a sham. Higgins v.

Smith, supra; Rhode Island Hospital TiTist Co.,

7 T. C. 211. Thus, when a corporate form for carry-

ing on ]>usiness is Adopted and There Follows an

Exercise of Corporate Powers and the Doing of

Some Business in the Ordinary Sense Regardless of

Quantum, the Coi*porate Identity Constitutes a. Sep-

arate Taxable Entity and May Not Be Disregarded.

Moline Properties, Inc. v. Commissioner, 319 U. S.

436 * * *"

13. If the Court's Opinion would follow these

clearly defined principles and apply them to the

imdisputed facts of the case at bar, it would neces-

sarily have to arrive at the conclusion that the Peti-
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tioner, in accepting the Congressional invitation to

engage in trade or business within the United

States and thus avail itself of preferential tax

treatment, was acting with comj^lete legal propriety

and should be regarded as having l^een engaged in

trade or business within the United States notwith-

standing any desire to avail itself of the proffered

tax advantages.

C. The Court's Opinion Violates the Rule Which

Requires That It Look at the Composite Pic-

ture of Petitioner's Activities As an Integrated

Whole and Not Analyze Each Activity Apart.

1. The Opinion has erroneously considered the

activities of Petitioner Separately and has analyzed

its activities Apart.

2. The proper approach to an evaluation of the

activities of the Petitioner is as stated in Helveidng

V. Scottish American Investment Co. (CA 4) 139

Fed. 2d 419 (affimied 323 U.S. 119) affirming the

Board of Tax Appeals in 47 BTA 474. At page 422

the Court of Appeals said:

''We agree, too, with the Board that the proper

approach to this problem is Not To Consider Each

Activity and Power Separately and To Analyze It

Apart, so as to deteraiine whether that one activity

or power, considered alone, can be construed as

casual or incidental. But the Composite Picture of

These Activities and Powers Must Be Viewed As
an Integrated Wliole and a Solution Must Be
Sought Accordingly. The strength of a rope is not
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that of a single strand, or as Mr. Justice Holmes

aptly said in Edward v. Chile Copper Co., 270 U.S.

452, 455, 46 S. Ct. 345, 346, 70 L. Ed. 678: 'We can-

not let the fagot be destroyed by taking of each

item of conduct separately and breaking the stick.

The Activities and Situation Must Be Judged As

a Whole.'"

3. As presently will be shown, the Court's Errors

of Law are closely interwoven with its Disregard

of the Evidence and particularly of the Stipulated

Facts.

4. Had the Court looked objectively at the Com-

posite Picture of Petitioner's activities, it would

have seen that the composite picture exhibited all

necessaiy elements of Progi^ession, Continuity and

Sustained Activity.

(a) Exhibit XXVIII attached to the Stipulation

lists Petitioner's 91 actual purchases of cans from

Continental Can Company for a total cost of $177,-

980.76 and the resale thereof for $183,984.74 At a

Profit. Item 1, of this list of 91 transactions is

dated December 16, 1948; and Items 2 to 38 (37

transactions in all) were purchases which occurred

during the months of January, April, May, June,

July, August, September, October, November and

December of 1949'; Items 39 to 91 (representing 53

transactions in all) occurred during the months of

January, February, March, April, May, June, July,

August, September, October, November, and De-

cember, 1950.
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(b) These Stipulated Facts clearly show Conti-

nuity and Substantiality in the 91 actual transac-

tions which Produced a Profit to petitioner.

(c) Exhilnt IV attached to the Stipulation is a

further excellent index of the Continuity and Sub-

stantiality of Petitioner's commercial and financial

activities in the United States. This is a list of 179

checks, totalling $2,209,036.52, which Petitioner

drew, ]\lonth by Month, against its account at First

National Bank at Reno, Nevada. The 179 checks

were drawn For Business, Commercial and Finan-

cial Purposes, Month hj Month, starting March 18,

1948, to and including December 30, 1950. This

Exhibit Speaks for Itself.

(d) Exhibit V attached to the Stipulation is an-

other informative exhibit which further shows the

Continuity and Substantiality of Petitioner's activ-

ities in the United States. This is a list of 19 checks,

totalling $2,065,987.97, which Petitioner drew

against its account mth Bank of America National

Trust and Sar^n^ngs Association for Business, Com-

mercial and Financial Purposes, during the period

May 22, 1948 to and including September 15, 1950.

(e) In addition to these exhibits, which so clearly

show the Continuity and Substantiality of Petition-

er's activities in the United States, is the fuHher

Stipulated Fact that between May 21, 1948 and

January 3, 1950 the Petitioner, through its Presi-

dent, here in the United States negotiated and

Made Seven Loans Aggregating $6,800,000 in Prin-

cipal Amount.
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(f) Also in December of 1949, Petitioner sold

55,000 shares of Servel stock for $9.50 per share.

(g) On July 12, 1948 Petitioner purchased for

$46,212.75, and resold at a loss, one carload of

anhydrous milk fat.

(h) During this peiiod in the United States the

Petitioner was Regularly Making Interest and

Principal Payments on Its United States Bank
Loans and Paying All of Its Incidental and Oper-

ating Expenses.

(i) And finally, it was the Uncontradicted Testi-

mony of Mr. Turnbow, President of Petitioner,

that Petitioner proposed to finance the establish-

ment of recombined milk plants in foreign coun-

tries and during the years in question the principal

activity in which he was engaged on behalf of Peti-

tioner was an overall program having in mind the

establishment of milk plants in foreign countries

with Petitioner as the financial company who would

underwrite these deals. The countries dealt with were

Abyssinia, Peru, Venezuela, Panama, Israel, Italy,

Turkey, India and Philippine Islands. He further

testified that Most of These Negotiations for for-

eign built plants Were in Oakland, California and

that the plans for establishing these plants were

frustrated when Petitioner ascertained the incon-

vertibility of local currency of the countries in

which it was proposed to establish the plants into

United States dollars.

5. This failure of the Court to look at the Com-
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posite picture of Petitioner's operations is a serious

error of law.

D. The Opinion, in Dealing With Petitioner's

Sales of Cans, Insisted on the Presence of a

Business Purpose Independent of the Taking

of a Gain, Contrary to the Rule Announced by

the Court in an Earlier Case.

1. In its Opinion (p. 9) the Court says: "There

Was No Business Purpose Connected With the

Can Transactions."

2. The Opinion overlooks what the Court said in

Hobby 2 T. C. 980:

"* * * However, we would be most reluctant to

impose a court-made requirement Of a Business

Purpose Independent of Taking a Cain or Loss

in detemiining the genuineness of sales in general,

since it is common knowledge that vast nmnbers of

sales have been made and are still being made for

the purpose of taking gains and losses at times

WTiich Provide the Optimmn Tax Benefits."

3. Attention is called to Sun Properties v. U. S.,

(CA 5) 220 Fed. 2d 171, where, at page 174, it is

said:

"Nor does the fact that this transaction May Not

Have Any Business Purpose Other Than Saving

Taxes, rationally imply that it was not a sale. No
cases require that a Sale have any business pui^Dose

beyond that of realizing a capital gain. See Hobby,

2 T.C. 980."
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4. In light of the foregoing, the Court clearly

erred in determining that a business purpose was

required in connection with the 91 undeniably ac-

tual and sulDstantial can transactions which did

yield a profit.

5. Furthermore, the Court erred, as previously

pointed out, in considering this activity Apart and

not a part of the Composite picture of Petitioner's

operations.

Failure of the Court To Follow the Law and to

look at the Composite picture of Petitioner's activi-

ties during the years in question and to view them

As a Whole and Not Separately And Apart is re-

sponsible for the Court's refusal, Contrary to the

Stipulated Facts, to recognize

—the Continuity of Petitioner's activities

—the Quantimi and Substantiality of its activi-

ties

—the Reality of its activities.

Failure of the Court To Follow the Law and to

recognize that the enactment of §231 (b) was an

Invitation by the Congress to foreign corporations

to do the very thing that Petitioner did, viz. to

Engage in Trade or Business in the United States

and thus Effect a Proffered Tax Saving by being

taxed at the Lower Rates applicalDle to Resident

foreign cor|3orations, as compared to the higher

rates applicable to Non-Resident foreign corpora-

tions, lead the Court to the erroneous disregard of

Petitioner's many actual, lawful, substantial and
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continuous business, financial and commercial activ-

ities in the United States.

Failure of the Court To Follow the Law is re-

sponsible for its erroneous assertion that the Busi-

ness (which it was Stipulated that Petitioner Did

actually transact) required an additional '^Business

Pui'pose" when the law is clear that the realization

of whatever gain or loss flows from the transaction

is all the pui'pose that is required.

II.

The Decision Is Not Based Upon and

Is Contrary to the Evidence

In Addition to its failure to view the Composite

picture of Petitioner's activities, as pointed out in

the first part of this Motion, the Court's Opinion

overlooks or ignores substantial itemsi of Petition-

er's activities.

A. The Court's Opinion Has Erroneously Over-

looked or Ignored Substantial Items of Real,

Substantial, Continuous Business Activities of

Petitioner and Has Failed to Evaluate Them
As a Part of the Composite Picture.

1. In its Opinion, at page 4 thereof, the second

sentence of the first paragraph declares:

*' Petitioner never imdertook any activity in

comiection with the establishment of such re-

combined milk plants and never used its assets

and borrowings for this or any related pur-

pose."
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Petitioner's President, Mr. Grover D. Turnbow,

gave clear and uncontradicted testimony that he, as

Petitioner's President, devoted considerable time

during the three years in question in an effort to

establish projects for the construction and opera-

tion of recombined milk plants. The evidence

clearly shows that assets of Petitioner were used in

this purpose.

2. A brief review of the testimony discloses the

uncontradicted, substantial and convincing evidence

disregarded by the Court. Thus, (quotations are

from the Transcript at the page indicated) :

(P. 117) :

*^Q. During the three years of 1948, 1949 and

1950 what was the principal activity in which you

engaged as president of Continental ; that is, during

those years?

'^A. Well, it was tied up with an overall pro-

gram of which— of having in mind the establish-

ment of plants in foreign coimtries, and Continen-

tal Trading being the financial company that was

to underwrite these deals— and, as I say, deals

—

plants in these various countries.

"Q. Those were milk plants, is that correct?

"A. Yes, recombined milk plants.

"Q. What were some of the coim.tries that you

dealt with in those cases, if you recall?

"A. Oh, Abyssinia, Peru, Venezuela, Panama,

Israel, Italy— considerable time spent in Italy

—

Turkey, India, Philippine Islands. Many, many
comitries we visited and worked with."
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(P. 120)

^'Q. Now, you mentioned a considerable niunber

of countries with whom you discussed or dealt with

with respect to possibilities of establishing plants.

In those cases Did Negotiations Take Place in Your

Office in Oakland, or Elsewhere?

"A. Pai-t of the time, part of the time; but

Some of Them in Oakland, a Good Many of Them
in Oakland. As a Matter of Fact, I Suppose in the

United States Most of Them Were in Oakland, but

many times we went to these foreign countries and

negotiated right on the ground.

"Q. Now
**A. At their request, as a rule. Generally you

will find that some requests, a letter or some tele-

phone—something, you will find requests for many
of these places for negotiations."

(P. 122)

"Q. I take it that none of these plans that you

worked on during the years 1948, 1949 and 1950

materialized because of its inconvertibility'?

''A. That's correct. Without that you can't make
it work at all."

(P. 143)

''Q. Would it have not been possible for you,

through your own enterprises, to have conducted

these activities?

"A. I didn't have enough money. Outside of

that it would have been all right."

B. In Numerous Instances the Couri Disregarded

Stipulated Facts and Uncontradicted Testi-
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mony and Drew Inferences Not Warranted by

the Facts.

1. At page 3 of the Opinion, the Court found

that "Prior To and during the years here involved,

the program failed * * *" clue to inconvertibility

of foreign currency and the instability thereof,

whereas the testimony clearly shows that it was

Following the efforts of the years 1948, 1949 and

1950 that the program failed as the problem of

inconvertil^ility and instability Avas Then encoun-

tered in various of the numerous coimtries in which

negotiations were being had hy Petitioner.

2. At pages 3 and 4 of the Opinion, the Court

finds that ''Petitioner represented the incorporation

of part of the vast holdings of Axel Wenner-Gren,
* * *" and that "after petitioner's incorporation, it

assmned Wenner-G-ren's liabilities to various banks,

having acquired its stock in the Electrolux and

Servel corporations, which it thereupon pledged as

security for loans." The basis for these assertions

appears to come from respondent's opening state-

ment. The fact is that Wenner-Gren transferred

valuable securities to Petitioner In Exchange for

Its Stock and as a part of the Same Transaction

and at that time Petitioner assumed the indebted-

ness for which the securities were then pledged.

It will be observed that the Court has stated this

proposition in a manner not warranted by the facts.

3. At pages 3 and 4, the Court states that Peti-

tioner paid no rent for its Oakland office and that

it had no paid employees in the United States, and
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apparently draws some significance therefrom,

whereas the fact is that while Petitioner paid no

rent directly for the Oakland office and "had no

paid employees" (outside of Nevada Agency and

Trust in Reno), its attonieys and its President, Mr.

Turnbow, Did Furnish Secretarial and Other As-

sistance and Offices and of His Own Services for

which he received a settlement consisting of 5,000

shares of stock worth around $55,000.00 and $50,-

000.00 in cash.

4. At page 6, the Court finds that Wenner-Grren

used the proceeds of loans in the acquisition of the

telephone company stock in Mexico, A Matter That

Does Not Appear Anywhere in the Evidence or

Stipulation. On the same page, the Court states

that the proceeds of these loans were used to pay

indel^tedness of Wenner-Gren, whereas in fact, they

were used to pay debts of Petitioner, some of which

were assumed in connection with the exchange of

stock at the time of its creation.

5. At page 7, the Court states that the funds

borrowed were in the main used by Wenner-Gren,

whereas the fact is, they were used by Petitioner

coi^poration, whether or not, as principal share-

holder, Mr. Wenner-Gren may have been influential

in the manner of their use.

6. At page 8, the Couii:. refers to alleged "Or-

ders" by telephone of cans, whereas the evidence

shows, in the cross examination of the mtness,

Amand, the Western Can Company employee, Not

that there were telephone orders, but that there was
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Telephonic Notification in Advance of the Written

Orders, which gave Western Can an opportnnity to

arrange its production to take care of an order

when it came. The statement that these were "or-

ders by telephone" is largely based upon statements

made by counsel for the respondent.

7. At page 8, the Court uses the expression ''in

Petitioner's name" which is an equivocal statement

in view of the fact that the Petitioner either acted

through one of its authorized agents or a non-

authorized person purported to act in the name of

the corporation, and did not do so.

This motion is based upon all and singular the

pleadings, stipulation and transcript in this case

and upon the Court's aforesaid Memorandum Find-

ings of Fact and Opinion.

Wherefore, Petitioner prays that the Court re-

consider its said findings of fact and opinion and

give consideration to the matters of law and fact

aforesaid and find that Petitioner, during the years

in question was engaged in trade and business in

the United States and qualified as a resident for-

eign corporation.

This motion is accompanied by a separate motion

to vacate and set aside the Decision, entered Sep-

tember 4, 1957, and based on said Memorandum
Findings of Fact and Opinion.

If, in the discretion of the Court, this Motion is

placed upon the Motion Calendar for argmnent,

then it is requested that the same be set on or after
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October 23, 1957, at the convenience of the Coiui:,

for the reason that said counsel have a matter on

the trial calendar of the Division to sit in San

Francisco, California, for call on September 30,

1957.

Dated at OaMand, California, September 23, 1957.

/s/ M. W. DOBRZENSKY,
/s/ S. H. DOBRZENSKY,

Attorneys for Petitioner.

Served and Entered Oct. 1, 1957.

Stamped: Denied. Oct. 1, 1957. Clarence V.

Opper, Judge.

[Endorsed] : T.C.U.S. Filed Sept. 24, 1957.

[Title of Tax Court /ind Cause.]

MOTION FOR LEAVE TO FILE MOTION TO
VACATE DECISION, TO REOPEN THIS
PROCEEDING, AND TO TAKE FURTHER
TESTIMONY

Comes Now the petitioner through its counsel,

Fred R. Tansill, and respectfully moves this Court

for leave to file motion to vacate decision, to re-

open this proceeding and to take further testimony.

In support of this motion, it is averred that:

1. There is being filed together with this motion

a motion to vacate decision, to reopen this proceed-

ing and to take further testimony.

2. The decision in this proceeding was filed on

September 4, 1957.
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3. The undersigned has reason to believe that

there is newly discovered evidence relating to the

issue decided in this proceeding which, had such

evidence been presented to the Court, would have

resulted in a decision in favor of the petitioner on

the issue in this proceeding. The evidence referred

to relates to the circumstances surroiuiding the

formation of the petitioner and the purposes for

which it was formed together with certain activi-

ties of the petitioner which could constitute a suf-

ficient degree of activity so as to qualify the peti-

tioner as "engaged in a trade or business in the

United States."

4. It is understood that this motion will be set

for argument on a motion calendar by this Court.

This matter has been discussed with counsel for the

respondent and, respondent's counsel has indicated

no objection to setting such an argument on

Wednesday, November 27, 1957.

Wherefore, it is prayed that this motion be

granted.

Respectfully,

/s/ FRED R. TANSILL,

Coimsel for the Petitioner.

Of Counsel:

Leon, Weill & Mahony.

Served and Entered Dec. 5, 1957.

Stamped: Denied. Nov. 27, 1957. Clarence V.

Opper, Judge.

[Endorsed] : T.C.U.S. Filed Nov. 19, 1957.
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[Title of Tax Court and Cause.]

MOTION TO VACATE DECISION, TO RE-
OPEN THIS PROCEEDING, AND TO
TAKE FURTHER TESTIMONY

Comes Now the i:)etitioner through its counsel,

Fred R. Tansill, and resjiectfully moves this Court

to vacate the decision filed in this proceeding on

September 4, 1957 and to reopen this proceeding for

the purpose of taking further testimony.

In support of these motions, it is averred that:

1. The Memorandum Findings of Fact and

Opinion of this Court in the above-entitled proceed-

ings was filed on August 30, 1957.

2. The decision in this proceeding was filed on

September 4, 1957.

3. The undersigned was retained as coimsel by

the petitioner on October 21, 1957 to prosecute an

appeal from the decision of this Court to the United

States Court of Appeals for the Ninth Circuit.

4. Such an appeal would have to be filed not

later than December 4, 1957.

5. In the process of re\dewing the files relating

to this proceeding with reference to filing the ap-

peal above-mentioned, the conclusion has been

reached that not all of the available facts were

presented with reference to the issue decided by the

Court. In addition, the testimony of Axel L.

Wenner-Gren, the principal party at interest, was

neither sought nor presented to the Court. Wenner-
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Gren is and was available to testify and could

testify of his own knowledge to certain relevant

facts in connection with the issue in the proceed-

ing. See the attached affidavit of Axel L. Wemier-

Gren.

6. It further appears to the undersigned that

in some instances the facts presented were not pre-

sented in the most favorable light. In this connec-

tion see the affidavit of Birger Strid, attached.

7. It is believed that a more complete, accurate

and informative presentation of relevant facts

could be made if these motions were granted and

the decision vacated and the proceeding set for the

taking of further testimony.

Wherefore, it is requested that these motions be

granted.

Respectfully,

/s/ FRED R. TANSILL,
Counsel for Petitioner.

Of Coimsel:

Leon, Weill & Mahony.

AFFIDAVIT
City of New York,

County of New York,

State of New York—ss.

I, Axel L. Wenner-Gren, being duly sworn, de-

pose and say as follows:

I am a citizen of Sweden and currently a resi-

dent of Mexico City, D.F., Mexico;
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I am also the person primarily interested in the

decision of the Tax Court of the United States in

Continental Trading, Inc., Docket No. 55212, in

which decision was entered on September 4, 1957;

I was a Director and the original fomider of

that company;

Continental Trading, Inc. was formed by me in

1947 in furtherance of my plans for international

distribution of dehydrated milk products in part

under the auspices of XJNICEF, an adjunct of the

United Nations;

The function of Continental Trading, Inc. was

dual in that it Avas to function as a financial reser-

voir of international milk operations and was in

addition to serve as a purchasing and selling agent

of dehydrated milk products in the United States

and elsewhere throughout the world

;

I have read the opinion of the Tax Court of the

United States with reference to the above men-

tioned Continental Trading, Inc. case and I have

the impression that an incomplete and in part in-

accurate presentation of facts was given in that

I was not advised of the pendency or hearing

held in the Tax Court of the United States in this

connection nor was I invited to testify as a wit-

ness;

Had I been invited to testify as a witness and

had I testifiicd, I could have been able to present

additional evidence bearing upon the issues jjre-

sented to the Court.

In addition to my testimony, other possible wit-
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nesses who have personal knowledge of the pur-

poses and activities of Continental Trading, Inc.

could be made available for the Court.

/s/ ALEX L. WENNER-GREN.

Subscribed and sworn to before me this 15th day

of November, 1957.

/s/ BEATRICE S. ELKIN,
Notary Public, State of New York. No. 41-1100335.

Qualified in Queens County. Cert, filed with

New York Co. Clerk. Commission expires

March 30, 1959.

AFFIDAVIT
City of New York,

County of New York,

State of New York—ss.

I, Birgcr Strid, being duly sworn, depose and

say as follows:

I am a citizen of Sweden and a resident of

Sweden

;

I have been connected with various enterprises

owned, operated and conducted hj Axel L. Wenner-

Gren since 1940.

During the period of my association; namely,

since 1940, my activities have l^een confined to the

milk and milk products entei^prises. Among other

things, I am Chairman of the Board of Swedish

Milk Products which is the largest dry milk enter-

prise in Sweden. This enterprise is owned by

Axel L. Wenner-Gren.

Commencing in 1938, the company above men-
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tioned inaugurated a i3rogram of milk deliydration

and tlie production and exportation of such prod-

ucts. I have been intimately comiected with that

program since my joining the company and still am
connected with that activity today.

After the end of World War II, the Swedish

Milk Company embarked upon a program of Euro-

pean distribution of dehydrated milk products in

comiection with various govermnents in Europe and

relief organizations. The Swedish Milk Company
was a technical consultant and adviser to UNICEF,
an adjunct of the United Nations, in connection

with their European Milk Conservation Project,

and supplier for their world wide distribution of

dry milk products to deficit areas.

My activities in these connections have required

that I become and remain intimately familiar with

the international market for milk and dehydrated

milk products.

Commencing in 1948 and continuing in an ac-

centuated degree in 1949 and 1950, there was a

tremendous oversupply and overproduction of milk

and dehydrated milk products in the United States.

As a result of United States Government program-

ming, surplus milk and milk products were dis-

tributed more or less free of charge throughout the

deficit areas of the world. The result was that it

was not feasible to continue the milk dehydration

program of Continental Trading, Inc. in the United

States during the years mentioned. I have personal

knowledge of the problems and operational methods

envisaged for Continental Trading, Inc. through my
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connection with Mr. Wenner-Gren and Ms other

milk enterprises in Sweden and Europe.

/s/ B. STRID.

Subscribed and sworn to before me this 18th day

of November, 1957.

/s/ BEATRICE S. ELKIN,
Notary Public, State of New York. No. 41-1100335.

Qualified in Queens Coimty. Cert, filed mth
New York Co. Clerk. Commission expires

March 30, 1959.

Served and Entered Dec. 5, 1957.

[Endorsed] : T.C.U.S. Lodged Nov. 19, 1957.

[Title of Court of Appeals and Tax Court Docket

No. 55212.]

PETITION FOR REVIEW

To The Honorable Judges of the United States

Court of Appeals for the Ninth Circuit:

Comes Now the Petitioner on Review, Conti-

nental Trading, Inc., and hereby petitions the

United States Court of Appeals for the Ninth Cir-

cuit to review the Decision filed by The Tax Court

of the United States on September 4, 1957, ordering

and determining that there are income tax deficien-

cies for the calendar years 1948, 1949 and 1950 in

the respective amoimts of $208,300.59, $151,559.71

and $114,468.53.

This Petition for Review is filed pursuant to the

provisions of Section 7482 and Section 7483 of the

Internal Revenue Code of 1954.
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The Petitioner on Review, Continental Trading,

Inc., is a Panamanian corporation organized in

May, 1947 and maintained its principal office in

Mexico City, Mexico. It filed its United States

Federal income tax return for the year 1948 vnth

the Collector of Internal Revenue for the First Dis-

trict of California; it filed its United States Fed-

eral income tax returns for the years 1949 and

1950 Avith the Collector of Internal Revenue for

the District of Nevada. All of the United States

income tax returns above-mentioned were filed with

Collectors of Internal Revenue whose offices are

within the jurisdiction of the United States Court

of Appeals for the Ninth Circuit, wherein this

review is sought.

Nature of the Controversy

The principal issue presented for adjudication

is whether Petitioner on Review qualified as a resi-

dent foreign corporation during the years 1948,

1949 and 1950 hy engaging in trade or business

Avithin the United States as defined in Section 231

(b) of the Internal Revenue Code of 1939. A sub-

sidiary issue involves the right of Petitioner on

Re^dew to deduct certain interest, expenses and loss

on sale of property which had been disallowed by

the Commissioner as not connected with income

from sources within the United States. This issue

was not reached below, The Tax Court of the

United States having held that Petitioner on Re-

view was not engaged in a trade or lousiness within

the United States. In addition, there is a question
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of whether this case should be remanded to The

Tax Court of the United States for further pro-

ceedings before this Court x^asses upon the merits

of the principal issue. Petitioner asserts that

through mistake or inadvertence certain material

and relevant evidence relating to petitioner's acti\T.-

ties in the United States during the years involved

was not presented to The Tax Court of the United

States and that Court, prior to filing this Petition

for Re\dew, refused to reopen the case and receive

this additional evidence.

/s/ FREDERICK R. TANSILL,
Attorney for Petitioner on

Review.

[Endorsed] : T.C.U.S. Filed Dec. 3, 1957.

[Title of Court of Appeals and Tax Court Docket

No. 55212.]

STATEMENT OF POINTS
Comes Now the petitioner on review herein and

makes this concise statement of points on which he

intends to rely on the review herein, to-wit:

The Tax Court of the United States erred:

1. In failing to determine that petitioner was a

resident foreign corporation engaged in trade or

business in the United States during the taxable

years

;

2. In failing to determine that the scope and

continuity of all of the United States activities of
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petitioner in the taxable years were sufficient in

the aggregate to constitute ''engaged in trade or

business" within the meaning of Section 231(b) of

the Internal Revenue Code of 1939;

3. In failing to allow petitioner claimed deduc-

tions for interest, expenses, and loss on the sale

of property which were connected with income de-

rived from sources within the United States;

4. By abusing its discretion in denying a motion

for leave to file motion to vacate decision, reopen

proceedings and take further testimony on the

basis of mistake, inadvertence or newly discovered

evidence

;

5. By failing to follow the standards for relief

from judgment provided by Rule 60(b) of the Fed-

eral Rules of Civil Procedure;

6. In failing to relieve the petitioner of its judg-

ment and reopen the case for the purpose of re-

cei^dng further material and relevant testimony

with respect to the petitioner's United States ac-

tivities during the taxable years not heretofore pre-

sented to or considered by the Tax Court which, if

received, reasonably could have been expected to

result in a determination that petitioner was en-

gaged in trade or business in the United States;

7. In basing its determination upon incomplete

and, in i)art, inaccurate facts;

8. In sustaining the deficiencies as determined

by the Commissioner of Internal Revenue;
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9. In that its Opinion and Decision are both

contrary to law.

/s/ FRED R. TANSILL,
Counsel for Petitioner on

Review.

Acknowledgment of Service Attached.

[Endorsed] : T.C.U.S. Filed Feb. 21, 1958.

[Title of Tax Court and Cause.]

CERTIFICATE

I, Howard P. Locke, Clerk of the Tax Court of

the United States, do hereby certify that the fore-

going documents, 1 to 32, inclusive, constitute and

are all of the original papers on file in my office

as called for by the "Designation of Contents of

Record on Review", including Joint Exhibits I

thru XVIII (1), (2), (3), XIX, XX (1), (2),

XXI (1), (2), (3), (4), (5), (6), (7), XXII (1)

(2), XXIII (1), (2), XXIV, XXV, XXVI,
XXVII, XXVIII, XXIX (1), (2), (3), XXX (1),

(2), (3), (4), (5) and XXXI, attached to the Stip-

ulation of Facts, but excepting certain Exhibits

separately certified, in the case before the Tax

Court of the United States docketed at the above

number and in which the petitioner in the Tax

Court has filed a petition for review as above nmn-

bered and entitled, together with a true copy of

the docket entries in said Tax Court case as the

same appear in the official docket book in my office.

In testimony whereof, I hereunto set my hand
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and affix the seal of the Tax Coiui; of the United

States, at Washington, in the District of Cokunbia,

tliis 21st day of February, 1958.

[Seal] /s/ HOWARD P. LOCKE,
Clerk, Tax Court of the United

States.

The Tax Court of the United States

Docket 55212

CONTINENTAL TRADING, INC.,

Petitioner,

vs.

COJVOIISSIONER OF INTERNAL REVENUE,
Respondent.

TRANSCRIPT OF PROCEEDINOS

Customs Courtroom 421, 630 Sansome Street, San

Francisco, California, August 30, 1956.

(Met, pursuant to call of the calendar.)

Before: Honorable Clarence V. Opper, Judge.

Appearances: Stacey H. Dobrzensky, Esq., and

Milton W. Dobrzensky, Esq., 1516 First Western

Bank Bldg., Oakland, California, appearing for the

Petitioner. Aaron S. Resnik, Esq., (Honorable

John Potts Barnes, Chief Counsel, Bureau of In-

ternal Revenue), appearing for the Respond-

ent. [1]*

* Page numbers appearing at top of page of Reporter's Tran-

script of Record.
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Proceedings

The Court : We will have the call of the calendar.

The Clerk: Docket No. 55212, Continental Trad-

ing, Inc.

Mr. Resnik: Aaron S. Resnik for the respond-

ent and ready for trial.

Mr. Stacey H. Dobrzensky: Stacey H. Dobrzen-

sky and M. W. Dobrzensky and ready for trial as

well, your Honor.

The Court: Marked ready.

I think that is all we have, isn't it, Mr. Clerk?

The Clerk: Yes, your Honor, except I would

like to make the notation in the record that there

has been filed with the Court this morning the

amendment to the petition and docket No. 45932,

Babetta Schmidt vs. Commissioner of Internal Rev-

enue, and the respondent's answer to the amended

petition.

That is all, your Honor.

The Court: Proceed, please.

Mr. Stacey H. Dobrzensky: If the Court please,

I think the first order of business—I have in my
hand an original and copy of a stipulation entered

into between the parties. The original contains a

series of exhibits; the copy does not. Each side

has copies of the exhibits and, if I may, I would

like to file those at this time.

The Court: The stipulation will be received. [3]

The Clerk : The stipulation in Docket No. 55212,

Continental Trading Company vs. Commissioner is

received.
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Mr. Stacey H. Dobrzensky : If the Court, please,

Counsel has handed me a second stipulation en-

titled ''Supplemental Stipulation of Facts" whereby

parties stipulate that the photostatic copies of the

returns in question may be filed in lieu of the orig-

inal, which I should like to file at tliis time as well.

The Court: The supplemental stii)ulation will

be received.

Now, let's get the exhibit niunbers straight. Is

that the only one that has exhibits, the supple-

mental stipulation?

Mr. Stacey H. Dobrzensky: Each has exhibits,

your Honor. The mam stipulation has exhibits

numbered 1 through 31 attached to it and referred

to and incorporated in it, and I believe that the

only exhibits on the supplemental stipulation are

copies of three returns for the three years.

The Court : What are they. A, B, and C ?

Mr. Resnik: That is correct.

The Court: So 31 and C are the highest num-

bers, is that correct?

The Clerk: That is correct.

Mr. Stacey H. Dobrzensky: That would be cor-

rect.

If the Court please, your Honor will recall in

the [4] discussion in chambers that one witness

who has been subpoenaed by the Govenunent will

not be able to attend until Friday morning, tomor-

row^ morning, by his absence outside of tlie State,

and in view of the fact he was served with sub-

poena, I would prefer that the record shovv^ there

is no objection to his failure to be present tliis
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For the calendar years 1948, 1949 and 1950, peti-

tioner filed its income tax returns as a resident

foreign corporation under Section 231(b) of the

1939 Internal Revenue Code, reporting income from

sources witliin the United States as follows

:

1948 $817,791.39

1949 645,635.10

1950 446,863.19

In these returns, petitioner took the credits and

deductions which are allowed a resident foreign

corporation mider Section 231(b).

In his review of these tax returns, respondent

made the follo^^ing determination, as set forth in

the 150 day letter, a copy of which is amiexed to

the petition on file herein: [7]

''Explanation of Adjustments.

"(a) and (b). Your returns were filed on the

basis that you were a foreign corporation but en-

gaged in trade or business in the United States

during the years 1948, 1949 and 1950; and the tax

liabilities shown on your returns were comx)uted

under the provisions of sections 13 and 14, Internal

Revenue Code. On the basis of infoi*mation sub-

mitted and after consideration of the contentions

raised in the protest filed by you, it is held that

you are a foreign corj^oration not engaged in trade

or lousiness within the United States and subject

to income tax liability determined under the provi-

sions of section 231, Internal Revenue Code.

"In accordance with section 231 there are ex-
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eluded from your taxable income the miscellaneous

gains derived from sales of property in 1949 and

1950 as reported on your returns. In accordance

with section 232 there are disallowed all deductions

for interest, expenses and loss on sale of property

for years 1948, 1949 and 1950 as claimed on your

returns on the ground that such deductions were

not comiected with income derived from sources

within the United States."

The principal question with which we are con-

cerned [8] is whether, during the three years in

question, petitioner was engaged in trade or busi-

ness within the United States, and thus was tax-

able as a resident foreign corporation, under Sec-

tion 231(b).

Most of the facts in this case are stipulated and

the stipulated facts themselves show that during

these three years, petitioner was substantially and

continuously engaged in trade or business within

the United States and that the disallowed deduc-

tions vrere connected with income derived from

sources within the U. S.

Petitioner established a legal domicile in the

United States and qualified as a resident foreign

corporation in the State of Nevada on March 13,

1948, where it maintained its principal office in the

United States under the control of its resident

agent in that state, during 1948, 1949 and 1950.

It also maintained a business office in Oakland,

California mider the direction of its president,

who was not a stockholder in petitioner, but who
was a citizen and resident of the United States.
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It kept a record in the office of its business trans-

actions within the United States. The president

was assisted by petitioner's vice president, who was

also a citizen of the United States, a resident of

Oakland, California and not a shareholder of peti-

tioner.

Petitioner's many and substantial business trans-

actions in the United States in the years in ques-

tion were [9] neither sham nor unreal, but all were

actual and factual, as the e\adence will show.

During all of the period here involved, peti-

tioner carried on extensive negotiations with per-

sons from or representing foreign countries in its

effort to promote and exploit petitioner's business

program for the establishment and financing of re-

combined milk and dairy products plants in Asia,

Europe, South America and elsewhere. Petitioner

was actively engaged in its efforts to establish and

finance recombined milk and dairy products plants

in order to carry out a world-wide nutrition pro-

gram that would not only enhance petitioner's

financial interest, but would also be a great help

to strengthen the hands of the free world in the

battle against communism by feeding large masses

of hungry people in other lands—people whose

hunger and hopelessness made them readily sus-

ceptible to the spread of communism.

Petitioner also desired, by the establishment of

these milk plants, to reduce and possibly eliminate

the growing surplus of dairy products which had

been accumulating in the United States.

The number, continuity and substantiality of the
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petitioner's business transactions in the United

States during 1948, 1949 and 1950 (in addition to

those relating to its efforts to establish and finance

milk plants in foreign lands, just enumerated) are

set forth in the stipulation and cannot [10] be

questioned

:

It negotiated and made four bank loans, three in

San Francisco and one in New York, which totalled

$6,550,000.00 in principal amount;

These loans were secured by pledges of 55,000

shares of Servel, Inc. stock and from 278,700 to

350,000 shares of Electrolux Corporation stock;

Petitioner paid loan interest in 1948, 1949 and

195(^in the approximate sum of $175,000.00;

All of said loans were paid;

Petitioner made three loans from an individual

totaling $250,000.00, and repaid these loans and the

interest thereon;

The list of 176 bank checks which petitioner drew

against its accoimt with First National Bank of

Nevada at Reno, Nevada, from March 18, 1948 to

December 30, 1950, which list is attached to the

stipulation, totalled $2,209,036.52 and the items for

which the checks were drawn show the nature of

petitioner's business and the continuity of its oper-

ations
;

The list of 16 bank checks which petitioner drew

against its account with Bank of America N.T. &

S.A. at San Francisco from May 22, 1948 to Sep-

tember 15, 1950, which list is attached to the stipu-

lation, totalled $1,925,806.55 ; [11]

Petitioner collected through its Reno, Nevada
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office dividends on shares which it owned in United

States corporations, totaling $1,867,385.00;

Petitioner bought a carload of anhydrous milk

fat for $46,212.75 and resold it at a loss when the

market price of fat dropped;

Petitioner purchased 90 carloads of tin cans from

Western Can Co. for $177,980.36 and sold same to

International Dairy Supply Company and others

at a profit for a total sum of $183,984.74.

Petitioner sold 55,000 shares of Servel, Inc. stock

in five trajisactions, for a total price of $538,081.98.

All of these commercial transactions actually oc-

curred. They were neither sham nor unreal.

In evaluating these activities of petitioner tcr de-

termine whether they constituted its engaging in

trade or business within the United States, the

rule, well established in the Tax Court, the Circuit

Courts and the Supreme Court is that respondent

cannot take one by one, each activity carried on by

petitioner in the United States and argue that each

activity is not in and of itself the transaction of

business, but the composite picture of these activi-

ties must be \dewed as an integrated whole and a

determination made accordingly.

Although respondent has never denied that these

many and substantial business transactions of peti-

tioner actually [12] did occur, he has chosen to dis-

regard them for the reason, expressed by the In-

ternal Eevenue Agent who reviewed this case before

the Appellate Staff, that petitioner's admitted busi-

ness transactions "were not fraught with sufficient

business purpose."
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In this respect, the respondent was undoubtedly

motivated by the fact that when petitioner accepted

the invitation extended by the congress to foreign

corporations (in enacting Section 231(b) of the

Internal Revenue Code), to engage in trade or

business mthin the United States, petitioner

thereby gained the tax advantage of being taxed

as a resident foreign corporation.

However, respondent appears to have forgotten

that this is the same position that he was imsuccess-

ful in maintaining in the Tax Court in such cases

as Tully, 1 T.C. 611, Hobby, 2 T.C. 980, and Mc-

Kee, 35 B.T.A. 235, where he unsuccessfully con-

tended that the actual transactions there involved

could be disregarded because of his claim that they

"had no business purpose" because the transactions

^'made a saving in income taxes," etc.

Notwithstanding his acquiescence in these adverse

decisions and notwithstanding the similar decisions,

adverse to him, the Circuit Courts and the Supreme

Court, respondent is here urging again that peti-

tioner's business transactions, for similar asserted

reasons, are sham and unreal and may be disre-

garded by him. [13]

There can h^ no question with respect to the

propriety of respondent carefully scrutinizing

transactions where he believes that the only motive

therefor is tax avoidance. But as sho\^^l in Sun

Propeii:ies v. U. S., 220 Fed. 2d 171, 174, the error

into which he has fallen is that he has elevated this

rule of careful scrutiny into a purported rule
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wholly devoid of legal support, which would change

the substantive effect of the actvial transactions.

This is exactly what the respondent has done in

the present case, ignoring the fact that legitimate

business transactions cannot be upset even if moti-

vated hy purposes of legitimate tax minimization.

Tax minimization is not an interdicted purpose

and the primary purpose to realize gain is a legiti-

mate business pui^pose, even though it may have a

collateral favorable tax effect.

The fact that petitioner herein makes statements

concerning tax motives should not be taken by this

Court to mean petitioner was motivated l3y, let

alone solely by, tax motives—the facts negative

any such contention.

As the Tax Court said in Hobby, 2 T.C. 980, 985:

"The question is not one of purpose, but whether

the transactions were in fact what they appear to

be in form."

That the continuous business activity and numer-

ous business transactions of petitioner actually and

really [14] occurred, without pretense or unreality

of any kind, are, unquestionably, established by the

stipulation we are about to offer. The testimony

that petitioner will offer will only serve to empha-

size and underscore the substance underlying the

form of a three year course of very real trade

and business, and to dramatize the unreal, illusory

character of respondent's assertion to the effect

that 'Vhat is real is not real because it is not real."

The Court.: Now, do I understand correctly

that even though you have what purports to be
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three assignments of error that there is really only

one?

Mr. Stacey H. Dobrzensky : I think that it could

be safely said that the principal question in this

case is whether or not the petitioner was engaged

in trade or business.

The Court: That is what I am getting at. Is

there any other question?

Mr. Stacey H. Dobrzensky: All of these three

stipulations, your Honor, are intertwined. They

are basically all—stand upon the question, I should

say, of whether or not the petitioner was a foreign

corporation engaged in trade or business. It is a

question of dividends receiving credit, and there

is a question of certain deductions, all of which

fall witliin the same sections and stand upon the

same basic propositions.

The Court : That is what I am trying to find out

now. [15] Assuming that you win on the doing

business matter, would there be anything more to

consider ?

Mr. Resnik : Clearly there would be, your Honor,

if by that your Honor means that a victory for

the petitioner on that issue would mean no defi-

ciency for each of the years in question.

The Court: I don't care about that. I want

to know whether it is a contested deficiency.

Mr. Resnik: Yes. There may well be; they are

conceding something by their assertion.

The Court: I am trying very hard to find out

that now.

Mr. Stacey H. Dobrzensky: Your Honor, we are
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contending that these deductions were erroneously

disallowed.

The Court: For any other reason than that you

were doing business in the United States. Now,

those deductions would be disallowed automatically.

If you weren't doing business, unless you contend

that notwithstanding you weren't doing business,

there is still connected with the receipt of income

from sources within the United States. Now, do

you make that contention?

Mr. Stacey H. Dobrzensky: Yes.

Mr. Milton W. Dobrzensky: Yes, of course.

The Court : In other words, that is a subordinate

contention to your main one? [16]

Mr. Stacey H. Dobrzensky: They were con-

nected. It was income derived from sources within

the United States.

The Court: Well, income that is taxable under

231 if you were a foreign corporation not doing

business here?

Mr. Stacey H. Dobrzensky : That is correct.

Mr. Milton W. Dobrzensky : Yes, I am sure it is.

Mr. Stacey H. Dobrzensky : That is our position,

your Honor.

The Court: That is what I am trying to find

out so that even though you lost on the main ques-

tion, whether you were doing business here, you

would still make a su])ordinate contention that you

were entitled to the deductions, or some of them?

Mr. Stacey H. Dobrzensky : That is correct, your

Honor.
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The Court: Now, is there anything else? Is

there any other besides those two?

Mr. Stacey PI. Dobrzensky: I believe those are

the issues.

The Court: For example, you said something

about a dividend paid credit.

Mr. Resnik: Di\ddend received.

The Court: Dividends received credit. That

would stand or fall on the doing business matter,

wouldn't it?

Mr. Stacey H. Dobrzensky: That is correct, that

is [17] correct.

The Court : Thank you.

Opening Statement On Behalf of the Respondent

By Mr. Resnik:

Mr. Resnik: May it please the Court, I didn't

quite miderstand the position now taken by the peti-

tioner with reference to the subordinate issues. In

order that there be no confusion as to the position

we take and as to the state of pleadings in which

they now appear, I should like to say that there is

one basic issue. That is whether this petitioner was

engaged in trade and business during the years here

in question, or during any of the years. On that

basic question, of course, the Court might well find

it was not engaged in business in all of the years.

It might fiiUd it was engaged in ])iisiness in all of

the years, or it might find it was engaged in I^Tisi-

ness in some of the years and not in others. That

is a possibility under the case.

It would appear to me that if the respondent
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were successful on that issue, then the deficiencies

as asserted would have to stand.

The Court: Now, may I interrupt you. That is

the x>osition that Mr. Dobrzensky refuses to concur

in.

Mr. Resnik : I realize that now for the first time.

I would say further that even if the petitioner

were successful on the same issue, then a subordi-

nate issue [18] still comes into play under Section

232 with reference to the appropriateness of the

allowance of the deductions or any part thereof.

The Court: I don't want to interrupt you, but

I would like to have you either now or later come

back to that.

Mr. Resnik: I can take it up at this point. I

think it might be in the interest of clarity.

Section 232 which deals with the question of al-

lowance of deductions relates to the allowance of

deductions with reference to resident foreign cor-

porations, as well as non-resident foreign corpora-

tions, and by the use of those terms we mean cor-

porations engaged in business and not engaged in

business. Even if it were to be found that a cor-

poration was a resident foreign corporation, all of

the deductions claimed on its return would not of

necessity have to be allowed.

The Court-: Isn't that the same issue the other

way around that we have already talked about? In

other words, that issue would be the case both ways,

as I imderstand it, whether the petitioner won on

the main issue or whether the respondent won.

Isn't that all you are saying?
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Mr. Resnik: I am not certain that it would be

in the case if the respondent won the main issue.

I am certain that it is in the case of the petitioner.

The Court: It is in the case because the peti-

tioner [19] says it is in the case. That doesn't

mean he is making that contention.

Llr. Resnik: In so far as he is making that con-

tention it is before the Court. In that connection

I would like to point out to the Court that, not-

withstanding that there is an assignment of error

in the petition, that somewhat obliquely raises the

point. There is not a single recitation of fact in

the petition which raises the issue either way.

Therefore, I would say on the basis of the plead-

ings as they now appear the alternative issue, ir-

respective of how the first issue is decided, must be

decided in favor of the respondent.

The Court: Well, I am not going to go through

this entire recitation of the facts in the petition,

but since you heard that contention made, is there

anything you want to do about it?

Mr. Milton W. Dobrzensky: There is nothing

we want to do about it at this point. We were seek-

ing to review the determination that was made,

and we have in the stipulation : and with the other

facts to be adduced we will produce in the record

everything that bears upon us that would enable

the Court to make whatever determination is to be

made.

The Court: Mr. Resnik is saying in effect that

since the way your petition is now dra^vn, the state
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of the pleadings is such that you can't raise that

issue.

Mr. Milton W. Dobrzensky: Under those cir-

cumstances, [20] this being our first notion of that

idea, we would ask leave to amend our statement

to set forth the pertinent facts.

The Court: Do you have any objection to that,

Mr. Resnik?

Mr. Resnik: I don't know what they would be,

but I certainly would have no objection. I think

that is a matter of course, that they can amend

their ]Detition.

The Court: Can't we leave it like this, since

the facts may be possibly all spelled out in the

stipulation, that this would amount to notice that

the petitioner mil propose to amend his pleadings

and form the proof as it goes in the case and simx)ly

stating it now so you will be advised he is making

that contention'? In other words, the assignment

of error is not enough to include it, as I read it,

and the only question is about the allegations of

the facts.

Mr. Resnik : Yes.

The Court: And since whatever the facts that

he relies on will be in the record, it seems to me
the simplest thing, you having been put on notice

now so that you won't be surprised, the simplest

thing w^ould he for him to move to amend the

pleadings on the proof. Of course, if there is noth-

ing in the proof then he is going to lose anyhow.

Mr. Resnik: Yes. By the same token, I would

then, at this point, ask leave for the respondent to
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have the opportimity to amend his pleadings to

conform to proof if that [21] becomes apparent in

the case.

The Court : I take it there would be no objection

to that, excepting that it seems to me that you

should state now and notify the petitioner if you

think that is going to raise any issue that isn't in

evidence from the pleadings.

Mr. Resnik: I should be happy to do that now.

There is a possibility that under the first issue of

^'engaged in trade or business", if the respondent

were successful on that issue—and we hope that

he is—that under a certain state of facts small in-

creases in deficiency might result based upon the

fact as was read to your Honor. There was removed

from reported income small amounts of gain from

the sale of property. If that income arose not from

the sale of property but from a type of activity

more akin to a commission or rendition of a serv-

ice, then clearly it would have been includable in

income. It was reported on the income as a prop-

erty transaction and was removed. The amount in-

volved is frightfully small as compared

The Court: What you are saying is you might

move to ask for an increase in deficiency?

Mr. Resnik: Yes.

Mr. Stacey H. Dol^rzensky : We imderstand that.

Mr. Resnik : There were so many places at which

one could take issue with the well written state-

ment by Mr. Dobrzensky that I am afraid my reply

will be somewhat [22] disjointed.

I was a little amused to hear the great patriotic
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appeal and the fact that this great company

stemmed the rise and the swell of world commu-

nism. I think that one could better answer its pa-

triotic duty by paying its just tax. But be that as

it may, the stipulation that has been filed is a

voluminous document. It contains a lot of words

and a lot of exhibits. Wliat the petitioner is at-

tempting to do by the stipulation is to snow under

those who consider it, and I think that the snow

that will fall mil melt rapidly because, as your

Honor will see by going through the stipulation,

every $18. item is glamorized with a multitude of

documents.

The simi^le facts in the case are these: a Pana-

manian corporation was formed sometime in 1947 as

a result of the incorporation of part of the fortune

of the Swedish capitalist. Axel Wenner-Gren. Prior

to the incorporation of this petitioner, Mr. Wenner-

Gren, who was the holder of thousands and thou-

sands of shares of Electrolux and Servel stock, both

of which companies I believe he had some point in

forming, had come into this country and had ])or-

rowed substantial sums of money from American

banks to be used in enterprises elsewhere, particu-

larly in Mexico. His attorney in fact in the nego-

tiations of those transactions Vv^as one Grover Turn-

bow, who became the president of tliis petitioner.

Late in 1947 this petitioner qualified to do ]:>usi-

ness [23] in the State of Nevada by the appoint-

ment of a resident agent whose business it is to

act as resident agents for foreign corporations.

The address used by this petitioner, P. O. Box
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2540, Reno, Nevada, is the post office box of this

resident agent's company. Not a single person

connected with this tax payer was in Reno at that

post office box. This corporation, the petitioner

here, when it came into the country took over the

loans of Mr. Axel Wenner-Gren and became the

holder of the shares of stock in these American

companies. Clearly as the holder of the shares of

stock in the American companies which were pay-

ing handsome dividends, this tax payer would have

to pay a handsome tax; so capable tax counsel at

once would see that, in order to avail oneself of

the dividends received credit, there has to be cre-

ated an aura of business activity because the Code

had been amended in 1942 to preclude a foreign

corporation from qualifying merely by ha\4ng an

office in the country. At one time the tests were

two, either doing business or having an office. After

1942, in order to close the loophole that existed

prior thereto, the Congress said that the foreign

corporation had to do business.

Now, what did this company do? It had the

stock which was pledged for the loan, had paid

interest on these loans in fabulous amount because

they were fabulous loans being used to acquire the

big operating utilities of Mexico. It had income

from the dividends. That is all that appears on

[24] these returns, and that is all that appears in

the stipulation—some loans and some dividends re-

ceived. Apparent!}^ realizing that that wasn't

enough, since under the cases that clearly isn't

enough, someone came along with the brilliant idea
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that tliey would add a little meat to the skeleton

and have this company sell cans.

Now, how was that done ? Mr. Tumbow, through

a company that he wholly owned, called the Inter-

national Dairy Supply Company, which had its

office over in Oakland and which occupied substan-

tially all of the time for Mr. Turnbow and Ms staff,

received a contract from the armed forces for the

sale of milk in the Far East. In comiection with

that contract, it was necessary to have cans in

which to send the ingredients to these foreign coim-

tries. Mr. Tumbow, through International Dairy

Supply, contacted one of the large canning com-

panies here in the city, San Francisco, Western

Can Company, and connnenced the ordering of

these cans pursuant to this contract, and paid for

them.

In December of 1948, for the first time. Conti-

nental Trading Company appears on the scene, and

it transmits to Western Can Company an order

for the precise type of cans that International

Dairy Supply had previously ordered, precise to

the extent that they were made to the specifica-

tions of this army contract. The price paid by

Continental Trading was the same price that Inter-

national Dairy Supply had paid. The [25] order

emanated out of Mr. Turnbow's office. Mr. Tum-
bow, in turn, wrote to himself, or the International

Dairy Supply, which was Mr. Turnbow, wrot^ an

order to Continental Trading for these cans. So

in 1948 we have one order of tin cans that Conti-

nental Trading ordered for the account of Inter

national Dairy Supply which was shipped, as was
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necessary under the contract, to some milk com-

pany outside of the State of California. For some

reason that is not now discernible, International

Dairy Supply consented to roughly a 5 per cent

increase in price over what it could have gotten and

it had gotten prior thereto.

That is the business acti^dty of this corporation

in 1948. It had one order of tin cans.

The Court: You mean the 5 per cent was the

profit ?

Mr. Resnik: Yes. The profit on that transac-

tion out of the $823,000. of income, shown on the

return, and the profit on that transaction was

$120.64.

Now, in 1949, apparently having come upon a

very clear method of embellishing the business pur-

pose of Continental Trading in order to save what

we see, deficiencies of a half million dollars, they

continued the same circuitous routing of orders of

tin cans, and in 1949 more orders were secured as

routed, and what we find happens is tliis: that out

of $605,000. of income reported on the return. Con-

tinental Trade made a gross profit there of about

$3500. on cans. [26] Now Continental Trading

carried no inventory of cans. It so states. It

wasn't in the business of having inventories. It

merely called over these orders. When I say it

called over the orders, Mr. Tnrnbow's staff at In-

ternational Dairy Supply called over the orders

just as they had done before the Continental Trad-

ing Company appeared on the scene and just as

they immediately after Continental left the scene,

and as they are still doing today. So in 1950 we
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find the same pattern; ont of a half million dollars

of income, a few thousand dollars results from this

circuitous can transaction.

It is interesting to note that Continental Trad-

ing didn't have a single salaried employee in this

country in 1948 or 1949, and the only one who
earned any salary in 1950 was the president, Mr.

Turnbow^, who got a salary that is covered in the

stipulation. So that the means that w^ere gone

through on these can transactions certainly should

not be regarded hy this Court as giving sufficiently

to this corporation to permit it to defeat its just

taxes.

Our position really is twofold. First, we say on

the principal issue that irrespective of the charac-

terization of the activities, we don^t believe that

they are of sufficient character and type to qualify

this foreign corporation as a resident one.

Secondly, we say that if the Court were to regard

these transactions as sufficient in number and char-

acter to [27] qualify, absent other circumstances,

the circumstances relating to these transactions are

such that they should not be dignified to permit tliis

corporation to qualify as a resident corporation.

Actually, the broad issue that the Court faces is

not really one of whether this corporation was or

was not engaged in business. It is an issue that

veers closely to the type of cases where we talk

about substance versus form, or the presence of

necessary business purpose. And as mil be brought

out here, and I am certain that Mr. Dobrzensky

will agree \Yith me at least in this respect, that he

is a very capable if not an outstanding tax man.
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The fees that his firm receives are all stipulated.

They were fairly handsome and certainly— cer-

tainly im.der the state of the record as it will be

presented to this Court, it must be clear that a

corporation dealing in millions certainly would not

have midertaken such a circuitous activity of order-

ing cans for any other purpose than one to defeat

the just taxes that it should be pa3dng here.

Just one point with reference to the question of

deductions. In the absence of anything in the peti-

tion with reference to it, we can merely stand on

the statutory notice of a full disallowance on either

theory, whether the corporation is found qualified

or not.

Mr. Milton W. Dobrzensky: On the contention

[28] erroneously that the corporation qualified in

Nevada in 1947, it was March 13, 1948.

Mr. Resnik: 1948, yes.

Mr. Stacey H. Dobrzensky: We are ready to

proceed, then, your Honor, and will call as our

first witness Marion O. Palmer.

If I may, before the witness steps forward, your

Honor, I would like that the stipulation be offered

in evidence if that wasn't accomplished by the

previous filing; the stipulation of facts, the two

stipulations, for that matter.

The Court: I tliink they were both received.

Now they are not exactly evidence. They take the

place of evidence, but they are in the record.

Mr. Stacey H. Dobrzensky: All right, your

Honor.

Mr. Resnik: I was wondering whether at this

time we should attempt to stipulate orally with
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reference to the other matters or whether that

should await the receipt of testimony.

Mr. Milton W. Dobrzensky: That is agreeable

with us.

The Court : My suggestion would be that you do

it now, and the way the testimony goes may be

affected by what you have stipulated to.

Mr. Milton W. Dobrzensky: Subject to the ob-

jection [29] that the testimony offered were irrele-

vant and immaterial, we will stipulate that prior

to the salary joayments which were made to Mr.

Turnbow, as stated hy Counsel, no salary payments

were made to any officers of petitioner—^by peti-

tioner to its officers in 1948, 1949 and 1950.

Will that cover that?

Mr. Resnik : And no salary payments were made
to any persons who might be considered employees.

Mr. Milton W. Dobrzensky: In the United

States.

Mr. Resnik: Yes, in the United States.

Mr. Milton W. Dobrzensky: Our position is

that the question is what were transactions, and

that in ^dew of the determination made in the

Hobby case that the purpose is immaterial, and

that the question is: were the transactions in fact

what they appeared to he in form? We would

submit that inasmuch as that might relate to pur-

pose, it would be both irrelevant and inmiaterial.

Nevertheless, we \at.11 stipulate to the facts subject

to that objection.

The Court: You don't require a ruling at this

time ?

Mr. Milton W. Dobrzensky: No, your Honor.



Commissioner of Internal Revenue 117

There is one exception to that just called to my
attention. The resident agent fees in Nevada were

paid.

Mr. Resnik: Yes, that is stipulated. The resi-

dent agent fees were paid to the resident agent in

Nevada. There [30] are other facts that can be

stipulated, and if the stipulation can be agi*eed

upon we will eliminate the necessity of calling a

witness, and Mr. DolDrzensky stated he would agree

to that.

Perhaps I can state the facts and have Mr. Dob-

rzensky correct them if any correction is deemed

necessary.

Mr. Stacey H. Dobrzensky: Which witness are

you referring to now?

Mr. Resnik : The matters I will be covering now

would have been the subject of testimony by Mr.

Russell G. Smith, executive vice-president of the

Bank of America.

Mr. Stacey H. Dobrzensky: I wonder if we
couldn't, with respect to any testimony with respect

to him, agree amongst ourselves without taking the

Court's time. I don't think it would affect any

testimony I would produce. It would save that

much time. I am sure we can agree.

Mr. Resnik: That is exactly what I propose to

do.

The Court: It would have this advantage: since

you would produce this witness as part of your

case, you can wait until your case to make the stip-

ulation, I should think.

Mr. Resnik : We could. The only thing is, actu-
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ally what I have to offer is nothing more than what

could possibly have been added to the stipulation.

Some of the docimients are somewhat incomplete,

but I would just as well defer that.

The Court : Thank you.

Mr. Milton W. Dobrzensky: Will you give us a

copy [31] of that letter in the meantime? That

is, the one from Russell Smith, so we will have one

for our files.

The Court: That is all, Mr. Resnik?

Mr. Resnik: That is all at this time.

Mr. Stacey H. Dobrzensky: The petitioner will

call Marian O. Palmer as the first mtness.

Whereupon,

MARIAN O. PALMER
called as a witness for and on behalf of the peti-

tioner, having been first duly sworn, was examined

and testified as follows:

The Clerk: Will you take the stand, please, and

state your name and address for the record?

The Witness: My name is Marian Palmer, 126

Cornelia Avenue, Mill Valley, California.

Mr. Stacey H. Dobrzensky: AVe are guilty of a

grievous error in spelling the lady's name in the

stipulation and call it to your attention. We thought

it was right. It was M-a-r-i-o-n, but it is M-a-r-i-a-n,

so may that stipulation stand as corrected.

Direct Examination

Q. (By Mr. Stacey H. Dobrzensky) : Miss Pal-

mer, were you employed by Mr. Grover Tumbow
during the years 1948, 1949 and 1950?
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(Testimony of Marian O. Palmer.)

A. Yes, I was. [32]

Q. And when were you first employed by Mr.

Turnbow? A. In 1925.

Q. Are you still employed by him?

A. Yes, I am.

Q. What is the capacity in which you are em-

ployed by him?

A. I am Mr. Turnbow 's secretary, person, con-

fidential.

Q. Is that the capacity that you held during thei

years 1948, 1949 and 1950? A. Yes, it is.

Q. You have been that all the while, as a matter

of fact? A. Yes.

Q. Was Mr. Turnbow president of Continental

Trading, Inc., Miss Palmer? A. Yes.

Q. And in the years 1948, 1949 and 1950?

A. Yes.

Q. Was he the president of International Dairy

Association, Inc.? A. Yes.

Q. A Panamanian corporation? A. Yes.

Q. Was he the president of International Dairy

Supply Company? [33] A. Yes.

Q. That is the company, is it not, that had the

Government contract for producing milk for the

Far East Command? A. Yes.

Q. That is their supply company?

A. International Dairy Supply.

Q. And was he the president of International

Dairy Engineering Company which came into being

toward the middle of 1950; is that correct?

A. That's connect.
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(Testimony of Marian O. Palmer.)

Q. Where did Mr. Turnbow maintain his of-

fices!

A. At 1106 Broadway, Oakland, California.

Q. That is during the years 1948, 1949 and

1950! A. Yes.

Q. Where did he maintain his office as president

of Continental Trading?

A. At that same address.

Q. Where did he maintain his office as president

of International Dairy Supply Company during

those years? A. At that same address.

Q. Did Mr. Turnbow's name, the name of Con-

tinental Trading, the name of International Dairy

Supply Company, ai^pear on the door of his offices

and the building directory during those years? [34]

A. Yes.

Q. And the International Dairy Company, when

it came into being, was it added? A. Yes.

Q. As Mr. Turnbow 's personal secretary, Miss

Pahner, do you have knowledge of all or most of

his business activities? A. Yes.

Q. In fact, you have for all the years you have

worked for him, is that correct? A. Yes.

Q. You have knowledge, do you, of his activities

as president of Continental Trading? A. Yes.

Q. Will you describe briefly as to your knowl-

edge of his activities during the years 1948, 1949

and '50 as president of Continental Trading? I

don't mean everything he did, but indicate to us

the kind of things he did.

A. He negotiated loans with various organiza-
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(Testimony of Marian O. Palmer.)

tions, paid interest, issued instructions to me as to

payment of interest.

Q. Did he engage in any other activity outside

of the payment of loans and for the matters you

have just mentioned?

Mr. Resnik : That is leading, your Honor. I

think the witness has testified. In any event she

gave an answer to the question. It has been asked

and answered. [35]

Q. (By Mr. Stacey H. Dobrzensky) : Were you

present in Mr. Turnbow's office at any time during

the years in question in wliich there were persons

present with him in which there were discussions

of the affairs of business of Continental Trading?

A. Yes. This International Dairy Association

was established as a means of seeking to

Mr. Resnik: The witness has answered the ques-

tion, your Honor, I submit.

Mr. Stacey H. Dobrzensky: I will ask a further

question, Counsel.

Q. (By Mr. Stacey H. Dobrzensky) : Was there

a discussion in your presence by Mr. Tumbow and

any other person in those offices of the proposal to

establish milk plants in various parts of the world?

Mr. Resnik: I object, your Honor. The ques-

tion is leading, and if it is offered merely to estab-

lish the fact that a discussion was had, it wouldn't

have any probative value, and othei'wise if it is of-

fered it would be hearsay. Mr. Turnbow would know.

The Court: It would be hearsay? How?
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(Testimony of Marian O. Palmer.)

Mr. Resnik: As to us, she would merely be re-

porting that she overheard a conversation.

The Court: So would Mr. Turnbow.

Mr. Resnik: Mr. Turnbow was the participant

in the [36] conversation.

The Court: I understand that this witness says

that she was present. She heard what was said

back and forth, the same as Mr. Turnbow. If you

say it is hearsay, he couldn't testify any more than

this witness could.

Mr. Resnik: Be that as it may, certainly this

witness can't testify to it to prove the truth of the

assertions themselves. The fact that conversation

was had doesn't advance us in this case. They

could have been talking about any nmnber of

things.

The Court: I might be mistaken, but I take it

this is being offered merely as proof of the fact

that the conversation took place.

Mr. Stacey H. Dobrzensky: That is correct,

your Honor.

The Court: Do you want a ruling"?

Mr. Resnik: I merely say—then my objection as

to hearsay would not stand, but my objection to the

fact it was leading still would.

The Court: I think Coimsel will agree it is

leading, and I am going to ask Counsel to be care-

ful not to lead the witness any further.

Mr. Stacey H. Dobrzensky: Yes, your Honor.

Q. (By Mr. Stacey H. Dobrzensky) : Miss Pal-

mer, in your contacts with Mr. Turnbow, as [37]
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his secretary, did he discuss with you and you with

him the activities in which he engaged on behalf

of Continental Trading, either in the giving of in-

structions to you or otherwise? A. Yes.

Q. What type of activities did he discuss with

you, if you can recall any other than the ones you

have previously indicated?

A. Continental Trading sought to establish re-

combining milk plants in foreign countries, what

we call deficit milk areas, and for that purpose

many people came to talk with Mr. Turnbow in my
presence; in the presence of others, also. I re-

member specifically Mr. Jolm Holroyd-Reece of

London with Dr. Dorothy Franchetti of Florence,

Italy, who came to endeavor to work out plans and

specifications for the establishment

Mr. Resnik: I submit, your Honor, this witness

is not testifying as to conversations overheard. She

is giving characterizations as to activities by this

petitioner, and as secretary to Mr. Grover Tumbow
she may well have overheard them, and perhaps we
will have to sit by and hear that, although I think

it is completely immaterial.

Mr. Stacey H. Dobrzensky: Coimsel, you don't

have to hear any more because Mr. Turnbow can

tell you of the extensive negotiations, and that is

the last of this series of [38] questions of this

witness.

Q. (By Mr. Stacey H. Dobrzensky) : Miss Pal-

lem, were you instructed by Mr. Turnbow to per-

form any acts for Continental Trading?
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A. Yes.

Mr. Stacey H. Dobrzensky : May I show these to

the witness, your Honor"?

The Court: Yes.

Q. (By Mr. Stacey H. Dobrzensky) : Miss Pal-

mer, I show you a groujo of papers, across the top

''International Dairy Supply Co." and ask you if

you can identify these and tell me where they came

from ?

A. These are purchase orders emanating from

the purchasing department of International Dairy

Supply Company, addressed to Continental Trad-

ing, IncorxDorated.

Q. And do you know whether or not these are

from the tiles of Continental Trading or of Inter-

national Dairy Supply? In fact, those are the

ones received by Continental, are they not?

A. These are the ones received by Continental.

Q. ^liss Palmer, these were received where and

by whom? .

A. Well, they were received by me in Oakland.

Q. In Oakland. That is, at the 1106 Broadway

office? A. Yes.

Mr. Resnik: Can you ask her where they em-

anated from? [39]

Q. (By Mr. Stacey H. Dobrzensky) : Can you

state where these emanated from?

A. From International Dairy Sui)ply Company,

their procurement dexiartment.

Q. And in answer to CounseFs question, they
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came from the same suite of offices, the same floor

of the building?

A. From the same floor of the building, yes.

Mr. Stacey H. Dobrzensky: I would like to offer

these as petitioner's next in order, your Honor, as a

unit. There are 86, and they are in a bimdle; we

totalled them this morning.

Mr. Resnik : If your Honor please, I thought we

were going to avoid the necessity of doing just this

by our stipulation which contains an exemplar of

this, and which contains a number. I, of course,

can't object to their receipt other than on the

gromids that they are accumulative of what we

sought to avoid by our stipulation.

Mr. Stacey H. Dobrzensky: The purpose in

offering them is that what is set forth in the trans-

action, the reality of these transactions is being

challenged. The best evidence of that is the very

document by which they occurred.

Mr. Resnik: Clearly not, your Honor. They

could have had ten pieces of paper for each one of

these cans. That is our point entirely. The more

paper

The Court.: I thought we probably agreed that

these [40] have to be received in any event, and as

far as the argument of their probative value or the

effect on the case, you won't gain anything by argu-

ing now.

They will be received and marked in evidence,

one exliibit.
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The Clerk: Petitioner's Exhibit No. 32 is re-

ceived in evidence.

(The docmnent above referred to was re-

ceived in evidence and marked Petitioner's Ex-

hibit No. 32.)

Q. (By Mr. Stacey H. Dobrzensky) : Now, Miss

Palmer, you testified that yon received the orders

from International Daiiy Supply Company that

were just received in evidence, and you stated that

you had received instructions from Mr. Turnbow

with respect to these orders, when they were re-

ceived. What was the next thing that you did '?

A. Continental Trading issued a purchase order

to the corporation from whom he was making the

purchase.

Mr. Resnik: If the Court please, in order to

avoid making objections, I would appreciate

—

I think perhaps Coiuisel would agree if they were

to instruct the witness not to deal in terms of cor-

porate activities, but in terms of individuals who

did these things, then I think that might permit us

to move along more rapidly and not defeat the

point [41] they are seeking to establish.

Mr. Stacey H. Dobrzensky: If the Court please,

what Coimsel is saying, I think, is that Miss Pal-

mer should each time say, "I wrote the words 'Con-

tinental Trading Inc.' and then signed my name,"

when she means that by saying Continental did so

and so, and will add to each answer, I am sure, a

number of words. I don't see any validity in the

objection simply because it was Continental. If he
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wishes to establish that somebody else did it besides

Continental through its agent, then it would bei

Mr, Resnik: We have stipulated here that Con-

tinental had no employees here.

Mr. Stacey H. Dobrzensky: No paid employee,

Coimsel.

The Court: I think Mr. Resnik is making a

point that unless the statement is made as to who

did it, that the witness is stating a conclusion.

Mr. Stacey H. Dobrzensky: All right, your

Honor.

Mr. Resnik: That is correct, your Honor.

Q. (By Mr. Stacey H. Dobrzensky) : You were

saying, Miss Palmer, that Continental did some-

thing. Would you state what was done and who it

was done by "?

A. I issued orders for Mr. Tumbow asked that

these orders for Continental Trading on behalf of

Continental be [42] prepared by myself or an as-

sistant and mailed to the corporation from whom
we were making the purchase.

Q. Now, I mil show you a further series of

papers bearing at the top the words, "Continental

Trading Inc.," and ask you if these are the pur-

chase orders to which you have just referred?

A. Yes, these are the purchase orders.

Q. They are, in fact, your retained copies, are

they not? A. Yes.

Mr. Stacey H. Dobrzensky: I am sorry, Coun-

sel, I thought I showed them to you as a whole.

I might state, your Honor, and I am sure Coun-
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sel agrees, that these are all except those that ap^

pear as exemplars in the stipulation.

Q. (By Mr. Stacey H. Dobrzensky) : I think

yoii just testified, Miss Palmer, that these are the

retained copies of purchase orders prepared by you

on the Continental Trading form? A. Yes.

Q. And what was done with the original after it

was prepared?

A. The original was mailed to the company or

individual to whom it was addressed.

Q. These, I think, all are addressed to Western

Can, [43] are they not?

A. Western Can Company, if that is where they

are addressed to.

Mr. Stacey H. Dobrzensky: I would like to offer

these, if the Court please, as petitioner's next in

order. Counsel has some questions with respect to

one of the documents.

Mr. Resnik: May I take the witness?

Voir Dire Examination

Q. (By Mr. Resnik) : I show you, Miss Palmer,

one of the documents in the bundle that Mr. Dobr-

zensky referred to, more particularly caption "Pur-

chase order No. 168" and bearing the pencilled note

"B-1074" to which is attached a pencilled note. Are

you familiar mth the pencilled note attached to it?

A. Yes. I mean, now that you show it to me I

can see it.

Q. What is that pencilled note?

A. It appears to be an order from— signed by
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one of the staff of the procurement department

of

By whom is it signed?

of the supply company.
Q
A
Q
A
Q
A
Q
A

By whom is it signed?

The name is signed Gei-tiaide.

And who is Gertrude? [44]

She was a clerk for the suxoply company.

A^Hiat w^as her last name?

Let's see. I believe it was

The Court: Mr. Resnik, tliis is what is bound to

happen when you stand close to the mtness. It may
be difficult, but I am going to ask you to stay at the

counsel table so we can hear what the witness says.

Even the reporter didn't get the last answer.

Q. Can you answer the question over again, or

do you want the question repeated?

Mr. Resnik: Will you read the question again?

(The question was read by the reporter.)

Q. (By Mr. Resnik) : What was Gertrude's

last name?

A. I believe it was Santos, though I can't be

sure.

Q. You will note on the one order that we re-

ferred to and on some of the subsequent ones there

are either pencilled or pen notations changing the

amounts. Do you know in whose handwriting they

appear? A. No, I don't.

Q. Did you make them?

A. No, they are not my handwriting.

Q. Do you recognize the handwriting?
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A. No, I answered that question.

Q. Did you xorepare each and every one of the

dociunents? [45]

A. Yes. These were prepared at my instructions.

I signed them.

Q. You didn't make the changes, then, from the

typewritten to the pencil? A. No.

Q. Do you know the significance of those

changes ?

A. I presume that they must have been what

was actually shipped.

Q. Do you know? A. No.

Mr. Rosnik: I have no further questions.

The Court: We will take a ten minute recess.

(Short recess.)

Mr. Stacoy H. Dobrzensky: I believe, your

Honor, I had offered the series of 88 Continental

Trading orders to Western Can, and Counsel had

interrogated the witness with respect to them.

The Court: I haven't heard his position.

Mr. Resnik: I propose the objection to that re-

ceipt, first, on the grounds that it is cumulative;

second, on the groimds that the proffered documents

contain material not within the knowledge of this

witness or any mtness who has been offered. There-

fore, I would think that the exhibit is subject, to

defect and cannot be received in evidence.

Mr. Stacey H. Dobrzensky: If the Court please,

the [46] offer is on the basis that these are the

documents from the file of Continental Trading: as

retained copies of orders sent to Western Can. The
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witness testified to that fact, and with respect to the

handwriting that the witness can identify. We are

willing that they can be disregarded. The purjwse

of offering these is to estal>lish

The Coui-t.: Let me cut it short, if I may, and

ask you; by that, you mean that you are offering

these documents without including the notations

tliat are made by anybody but this witness, is that

correct ?

Mr. Stacey H. Dobrzensky: That is correct.

Mr. Resnik: I think they would be objectionable

because the notations go to the heart of the docu-

ments themselves. They change the amoim.t.

The Court: May I see them, please?

Mr. Resnik: Yes, your Honor. In view of the

fact there are a mmiber I will put them in order.

Beginning at this point you will find changes in

pen and ink.

The Court: Well, there would be nothing to it,

then, would there?

Mr. Resnik: If your Honor please, might I be

heard for a moment on this? We worked very hard

—I worked very hard trying to stipulate as to this.

We have given the fomi of these activities in the

stipulation. We don't deny that cans were ordered

or the num]>er of them. In fact, if your [47] Honor
please, looking at the stipulation, there is a sched-

ule attached.

The Court: Well now, Mr. Resnik, if you don't

mind I am going to overrule your objection as far

as the cumulative aspect of this. I am concerned
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with what the state of the record is about this mat-

ter of notation.

Mr. Stacey IT. Dobrzensky: As was said by a

law professor, it is unfortunate each course in law

school can't procede the other courses, and this

might also apply to exhibits. These exhibits will

establish the correlation between the changes that

Counsel was inquiring about and the actual ship-

ment of goods.

The Court: It is possible you should mark this

for identification until that has been established.

Mr. Stacey H. Dobrzensky : I withdraw the offer

and ask that it be marked as petitioner's next in

order.

The Court: For identification?

Mr. Stacey H. Dobrzensky: For identification,

yes, sir.

The Court: Will you take it, Mr. Clerk, please,

and mark it for identification'?

The Clerk: Petitioner's Exhibit No. 33 is

marked for identification.

(The document above referred to was marked
Petitioner's Exliibit No. 33 for identification.)

Direct Examination—(Ttesumed)

Q. (By Mr. Stacey H. Dobrzensky) : Miss Pal-

mer, I show you a further series of papers totaling

93 in munber, stapled in the comer.

Mr. Resnik : 92 in number.

Mr. Stacey H. Dobrzensky: I beg your pardon,

92. We took one off.
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Q. (By Mr. Stacey H. Dobrzensky) : Across

the top it has ''Western Can Company", and I ask

if you can tell me what these docimients are?

A. These are invoices from Western Can Com-

pany addressed to the Continental Trading Com-

pany, Attached are checks of Continental Trading

Company in payment thereof.

Q. Are these docmnents in the files of Conti-

nental Trading? A. Yes.

Q. Were they received at the 1106 Broadway
office ? A. Yes.

Q. Received by you? A. Yes.

Q. Who prepared the checks that are attached?

A. I prex>ared the checks.

Mr. Stacey H. Dobrzensky: I will offer, then,

the Western Can Company invoices just identified

by the witness, with the checks attached totaling 92

in number, as a unit as [49] the petitioner's next

in order, your Honor.

Mr. Resnik: May I take the witness briefly on

the exhibits, your Honor?

The Court: Yes.

Voir Dire Examination

Q. (By Mr. Resnik) : Miss Palmer, I notice on

a niunber of the invoices recelA-ed from Continental

Can the initials "JW". Are those the initials of

»J. Wickersham? A. Yes, sir.

Q. J. Wickersham was a j)urchasing man of

International Dairy Supply, was he not?

A. Yes.
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Q. J. Wickersham was the man who prepared

the order forms, petitioner's Exliibit No. 32 in

evidence ? A. Yes.

Q. Were those initials of Mr. Wickersham put

on the docmnent that is before you prior to the

time that you wrote the check?

A. Well, I really couldn't say, but I presume

they were. Of my owm knowledg-e, I do not know.

Q. When the invoice came out, did it have those

initials on it? A. Not necessarily so.

Q. A¥hat purpose did those initials ser^^e? [50]

A. I don't know.

Q. Did you ask Mr. Wickersham to check out

the amoimts of the invoices before you wrote the

check ?

A. Those initials are only on a few of these.

Q. That is correct, not on all?

A. As I said, I don't know.

Q. I call your attention, Miss Palmer, to invoice

No. 4209 dated April 21, 1949, and direct your at-

tention to the printing and writing in pen appear-

ing thereon, which says as follows: "Add 5 per cent

when billing Dairy Supply. Dairy Supply bills

Caldwell at cost."

Can you identify that handwriting?

A. I think the first handwriting is that of Mr.

Wickersham. The second I don't think is his. It

doesn't look to me like it.

Q. When you talk about the first, what does

that encompass?
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A. It says, "Add 5 per cent when billing Supply

Company. '

'

Q. And what is the second?

A. It says, "Dairy Supply bills Caldwell at

cost."

Q. Was that in your handwriting?

A. No, it is not my handwiiting.

Q. Isn't that also in the handwriting of Mr.

Wickersham ?

A. It may be. They don't look exactly alike

to me.

Q. You can't identify the so-called second hand-

writing? [51] A. Not positively, no.

Q. Was that on that invoice when it came to

you? A. I don't recall.

Q. In Vv'hat amounts would you write the checks

covered by those invoices?

A. In this particular case, the total amount of

the invoice noted is $1,863.83. I would deduct 1 per

cent and make out a check for that amount.

Q. Was that done on each invoice?

A. If it wasn't it was an error. It was supposed

to have been done that way.

Q. You mean to say that every time an invoice

came in you ^vrote a check for that particular in-

voice ?

A. No. I think you will find that several invoices

are covered by one check.

Mr. Resnik: I will have further questions mth
reference to the materials covered, but I ^vill not

pursue the voir dire examination. However, I will
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interpose an objection to tlie receipt of the docu-

ments on the basis of the examination. The witness

apparently is not familiar with all of the notations

and legends appearing on the dociunent, many of

which may be significant, if they are to be received.

Mr. Stacey H. Dobrzensky: If the Court please,

we are offering these, as I previously indicated, for

the sole purpose of establishing the number of the

transactions and the [52] occurrence of the trans-

actions by producing the records that establish each

step of each transaction. The exemplars of all these

transactions are already stipulated to in the form

of the transaction, the form of the document. Coun-

sel indicated surprise at these being produced at the

trial, having forgotten the conversation which we

had and in which it was discussed that rather than

to have put these in the stipulation, I think he sug-

gested that either party would be free to offer any

other document he might have, and we did not

want to put the total mass in the stipulation; that

is my recollection of it. I wish to offer these as the

docmnent^—in the case of the ones in the witness^

hands, the invoice from Western Can to Continen-

tal Trading and Continental Trading check in pay-

ment of it, less the 1 per cent discount, or in certain

cases a single check for a series of invoices, as being

exactly what they are. She has identified the docu-

ments as being from the files of the corporation and

being their records of these transactions.

What I will point out in a moment, your Honor,

in these two exhibits is when there are changes on
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the Continental Trading- orders to Western Can,

which is marked for identification as petitioner's

No. 33, the changes appearing- thereon are 1>ased

upon the shipment by Western Can pursuant to the

order, and some smaller amoimt or slightly larger

amount than was ordered. If the order said 6,000

units and 6,003 units [53] are shipped, then there

appears a notation on the exhibit for identification,

33, of the appropiiate docmiient a change in inlv.

It was obviously placed upon there by someone

after the invoice was received.

The Court: In other words, you can take these

and check them against the documents appearing

in it?

Mr. Stace}^ H. Dobrzensky: That is correct. In

the case of one where it shows the words are added

"paper wrap $10.00." and things of that sort, those

facts appear in the billing that the witness has in

her hand.

The Court : It is a little difficult to rule on this,

Mr. Resnik, because the question I would have liked

to have asked was not asked, which would be:

were these invoices received in the regular course

of petitioner's business. I am sure you would be on

your feet in a minute because that is the issue in

the case, and yet I don't see how I can mle on it.

Mr. Resnik: If your Honor please, it wasn't my
purpose to keep anything out of court. What we
tried to do by the stipulation

The Court : May I intermpt you just a minute.

I would like to follow up what I started to say. If
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these documents were received admittedly by the

taxpayer in the regular course of business, it

wouldn't normally be necessary for the person who

was identifying them to be able to account [54] for

everything that was on the paper which might be

prepared by a third person, as they were in this

case by Western Can, and they would still be admis-

sible as part of the records of the business. Now,

our trouble here, of course, is, as I say, that maybe

they weren't received in the regular course of busi-

ness ]}ecause maybe there wasn't any course of busi-

ness. That is what you say. But I am not going to

keep them out on that groimd because I think that

would be prejudging the whole issue in the case, so

I will overrule the objection, and this exhibit will

be received for what it is worth and marked in evi-

dence.

Mr. Stacey H. Dobrzensky: On the same ]>asis,

your Honor

The Court: Just a minute. Would you let the

clerk take care of this first?

Mr. Stacey H. Dobrzensky: I am sorry.

The Clerk: Petitioner's Exhibit No. 34 is re-

ceived in evidence.

(The docTunent above referred to was re-

ceived in evidence and marked Petitioner's

Exhibit No. 34.)

Mr. Stacey H. Dobrzensky: On the basis of the

offer of this last exhibit and your Honor's ruling

thereon, may I now offer petitioner's exhibit
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marked No. 33 for identification to be received in

evidence as petitioner's No. 33? [55]

The Court: The same ruling. It will be received

and marked in evidence.

Mr. Stacey H. Dobrzensky. Thank you, your

Honor.

The Clerk: Petitioner's Exhibit No. 33, marked

for identification, is received in evidence.

(The docimient above referred to, pre^dously

marked for identification, was received in evi-

dence as Petitioner's Exhibit No. 33.)

Mr. Stacey H. Dobrzensky: If the Court please,

that is the last of such series.

Direct Examination—Resiuned

Q. (By Mr. Stacey H. Dobrzensky) : Miss Pal-

mer, I mil show you a gi'oup of papers w4th the

heading "Continental Trading Inc." printed on the

top, and the word "invoice" typed above that. They

total 86 by my coimt, and I mil ask you if you

Avill identify those documents'?

A. These are invoices of Continental Trading

Inc.

Q. Addressed to whom?
A. Addressed to International Dairy Supply

Company, 1106 Broadway, Oakland 7, showing

Q. Pardon me
A. Shomng to whom product was to be shipped.

Q. Are those the

Mr. Resnik: Pardon me. I didn't get the last

part. [56]
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The Witness: To whom the produce was to be

shipped.

Q. (By Mr. Stacey H. Dobrzensky) : Are those

the originals or are those retained copies'?

A. These appear to be the ori^nals.

Q. Were these prepared hy yon, Miss Palmer?

A. By me or at my instructions.

Q. Where, for example, on the top one, where it

has typed "Continental Trading Inc. by M. O. Pal-

mer," that would be A. My signature.

Q. Your signature? A. Yes.

Mr. Stacey H. Dobrzensky: I would like to offer

this series, your Honor, of invoices from Continen-

tal Trading Inc. to International Dairy Supply Co.

as the petitioner's next in order.

Mr. Resnik: May I take the witness?

Mr. Stacey H. Dobrzensky : This is for the same

purpose as the previous similar exhi]>its. This is

the last of a series.

Voir Dire Examination

Q. (By Mr. Resnik) : Referring to the docu-

ments that you identified for Mr. Dobrzensky, you

see on those documents again the initials JW. Are

those the initials of J. Wickersham to whom we
have [57] previously referred?

A. Yes, the two that you have shown me do

appear to be.

Q. There are more than two in the file that con-

tain the initials JW, are there not?
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A. There are fewer than are withont the ini-

tials.

Q. Now, directing your attention to invoice No.

B-1008, dated May 4, 1949, I see the handwritten

legend, "Do not bill Consolidated." Did you write

that? A. No, that is not my writing.

Q. Do you know in whose handwriting it is?

A. No.

Q. Do you know what the significance of that is?

A. I do not.

Q. I show you, Miss Palmer, the first of the

documents numbered B-1003, and direct your atten-

tion to the pemied legend, ''Bill Caldwell at cost"

is that in your handwriting?

A. No, it's not.

Q. Do you know whose handwriting it is?

A. It would be difficult to identify that.

Q. Do you know what the significance of that is?

A. No.

Q. In the course of your actiYities as secretary

for Mr. Tumbow, did you perform any services for

International Dairy Supply Company? [58]

A. As his secretary, as his— in his cai^acity as

president.

Q. In fact, he was the sole owner of Interna-

tional Dairy Supply, was he not? A. Yes.

Q. Were you as familiar with the activities of

International Dairy Supply Comj^any as you were

with the activities of Mr. Turnbow in connection

with Continental Trading?
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Mr. Stacey H. Dobrzensky i I think, your Honor,

this goes beyond the bomids of voir dire.

Mr. Resnik: I believe it does, and I withdraw

the question.

Mr. Stacey H. Dobrzensky: Were you going to

make an objection?

Mr. Resnik: I make the same objection to this

group of documents as I made to the others.

The Court: Same ruling. It will be received and

marked in e^ddence, one exhibit.

The Clerk: Petitioner's Exhibit No. 35 is admit-

ted in evidence.

(The document above referred to was re-

ceived in evidence and marked Petitioner's Ex-

hibit No. 35.) [59]

Direct Examination—(Resiuned)

Q. (By Mr. Stacey H. Dobrzensky) : Miss Pal-

mer, mth respect to the invoices that you just iden-

tified, which have just been received in evidence,

were they paid? That is, was a payment made by

International Daiiy Supply Company to Continen-

tal Trading?

Mr. Resnik: I object. All she would know at

best would he whether the check had been received.

Mr. Stacey H. Dobrzensky: I withdraw the

question.

Q. (By Mr. Stacey H. Dobrzensky) : Were
checks received from International Dairy Supply

Company in the amount of the invoices that were
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sent to them as just received in evidence and re-

ceived by Continental Trading-?

Mr. Resnik: I object to that, yonr Honor. It is

quite clear the stipulation covers it, that a check

was transmitted under the name of International

Dairy Supply to Continental Trading in connection

Avith each of these transactions. Each is covered in

the stipulation.

Mr. Stacey H. Dobrzensky: I fail to see the o]>

jection, Counsel. You are stating the thing I am
asking the witness did occur.

My. Resnik: Then I think it is covered by the

stipulation.

The Coui-t: If that is the fact, then it is [60]

objectionable if it has already been stipulated.

Mr. Resnik: If your Honor please, I think we

can make a lot of progress if we merely imderstand

each other and the Court mil understand us. There

comes a point of time in cases of this kind where it

is difficult in teiins of language for each side to get

across the point it mshes to make. Certain short-

hand expressions sometimes have to be used. ISTow,

suffice it to say that in the stipulation Ave have tried

to cover Avhat is the form of these tra.nsactions.

There can be no dispute that there were documents

of the kind that we have here now.

The Court: Just a minute. I am not sure that

you need to argue this point, Mr. Resnik. I haven't

heard from Mr. Dobrzensky yet as to whether he

agrees that this is stipulated.

Mr. Stacey H. Dobrzensky: If the Court please,
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the stipulation in paragraph 11 on page 16 states:

''International Dairy Supply Company paid the

price of each such carload pursuant to invoice."

What I would like to establish by my question is

that we are talking here about transactions. Coun-

sel says there is a mere shell and nothing else. I in-

tended by these questions to show that a check was

drawTL by International Dairy Supply, was deliv-

ered to Continental, was deposited by Miss Palmer

in the ]>ank account of Continental in Reno, Ne-

vada, [61] which to me are the intestines, the in-

sides of the substance and reality of it. We have

here obvious challenges to the reality of transac-

tions we are satisfied did occur. Coimsel stipulated

they did occur, but he questions whether or not the

manner in which they occurred might be such as tO'

say they can be, must be disregarded. Therefore, by

showing that these things did in fact occur in the

payment that we have stipulated to, checks were

transmitted by one corporation to another corpora-

tion and in turn transmitted to its resident asrent

or directly to the bank in Reno. Those are the

things that actually happened that destroy any illu-

sion of any mere form and no substance.

Mr. Resnik: That clearly doesn't establish that.

The Court : Wait a minute, Mr. Resnik : Perhaps

it doesn't, but the petitioner wants to put it in;

and, having read that, I camiot rule that it ^dolates

the stipulation because the stipulation doesn't say

how payment was made.

Mr. Resnik: Well, in that event, then I think if
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we are interested in liow payment was made, then

we should receive the actual facts with reference to

how payments were made and not the conclusion of

the witness that a check was prepared by Interna-

tional Dairy Supply, and so forth.

The Court: I understood Mr. Dobrzensky to say

that if you wish he will produce the checks. That,

however, I think will really extend the scope of the

proceedings. [62]

Mr. Resnik : I am prepared to stipulate to all of

these facts. I thought we had. I would be glad to

do it.

The Court: It is a veiy simple matter. The ques-

tion of the witness was a check drawn for each one

of these invoices. If you were to allow the witness

to answer that question, that would be the end of

it, wouldn't it?

Mr. Resnik: No. What I am prepared to stipu-

late is that there was received in the internal trans-

actions at 1106 Broadway in Oakland a check

drawn on the bank accoimt of International Dairy

Supply made payable to Continental Trade Com-

pany in the amoimts of these invoices, Exhibit

No. 35.

Mr. Stacey H. Dobrzensky: I will accept that,

your Honor, as being entirely satisfactory.

Mr. Resnik: I don't deny that, your Honor.

The Court: Now, just a minute. You offered to

stipulate it, and Mr. Dobrzensky says he agrees,

and that will take care of it ; is that correct ? Thank

you.
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Mr. Resnik : If I may be heard further with ref-

erence to that, in order that our position is not

prejudiced, and in order that we can comply with

the Court's rules and stipulate, we are not attack-

ing the form of what was done. That was done and

it is before the Court. We want the Court to have

it. The question transcends that, and we don't want,

l)y our stipulation, to have the Court conclude that

we have gone beyond that. As I say, it is difficult

many times in the [63] language to make our posi-

tion clear, f>ut we cannot impugn the fact that cer-

tain foiTO was done, a certain form

The Court: I think we miderstand each other.

I take it you are mthdrawing that last question?

Mr. Stacey H. Dobrzensky: Yes, your Honor, in

favor of the stipulation.

Q. (By Mr. Stacey H. Dobrzensky) : Miss Pal-

mer,

Mr. Resnik: You don't have to ask the A\utness

to identify them. You can tell the Court and I will

object to it, and I think we covered all of that.

Mr. Stacey H. Dobrzensky: If the Court please.

Counsel has indicated without identification of the

witness I might state to the Court, the documents I

hold in my hand. There is a series, 6 bundles, each

of which contains first on the heading of Bank of

America, International Banking Department, the

document entitled "Credit advice" bearing a date

of December 14, 1949, addressed to—it says to Con-

tinental Trading Inc., 1106 Broadway, Oakland,

attention Mr. Grover D. Turnbow, and these are the
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credit advice showing they were deposited to the

account of Continental in connection with sales of

certain Servel stock, the sale of which and the

terms of which are stipulated to.

Again, as in the previous series of documents, I

wish to offer these on the same basis as I previ-

ously offered [64] the other documents. In each

case they also contain a deposit slip on the First

National Bank of Nevada at Reno, a duplicate de-

posit slip showing the deposit amount noted on the

credit advice forwarded by the bank. I msh to offer

this as petitioner's next in order. Counsel indicates

that he has an objection to it, although he stated he

need not examine the witness. I would like to ask

the witness one question, however.

Q. (By Mr. Stacey H. Dobrzensky) : Miss Pal-

mer, these documents that I have just described,

you are familiar with them, are you'?

A. Yes.

Q. And they are the credit advices with the

attached notification slips received at the 1106

Broadway office of Continental, is that correct?

A. That's correct.

Mr. Resnik: If your Honor please, beginning at

page 10 of the stipulation the whole of the transac-

tion is covered. Now, apparently what the peti-

tioner is trying to do they did in part in the stipu-

lation, and what they are trying to do here is snow

us under with every little thing. As your Honor

knows, if you want to pay a dollar phone bill, you

can have twenty dociunents referring to it. What
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we tried hj the stipulation was to place in capsule

form what was done. I tried, but I was overruled

too frequently by the petitioner, [65] and the stipu-

lation got out of hand. They are apparently not

content and want to add to the stipulation when it,

in itself, is complete.

Mr. Stacey H. Dol>rzensky : If the Court please,

I am sure Counsel knows we are not attempting to

snoAV anybody. They are challenging here the real-

ity of these transactions, and on that issue we wish

to offer these documents, the facts as to what oc-

curred are stipulated to. The stock was sold; cer-

tain prices deposited in a bank account. Now here

are the underlying instruments that show the real-

ity of that as opposed to the unreal picture that

Counsel paints.

The Court: Where was that referred to?

Mr. Resnik: Page 10 of the stipulation, Roman
V and subsequent.

Mr. Stacey H. Dobrzensky : I can point out that,

your Honor, in Roman V there are annexed the

documents that show the consiunmation of the sale

of the 10,000 shares. The documents I am offering

are the ones in the same position with respect to

the sales referred to in the next paragraph, being

Roman VI.

Mr. Resnik: The obvious effect of all that has

gone on and what is sought to be done here now is

to duplicate the stipulation and apparently create

the impression that twice as much was done than

was in fact done.
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The Court: I supx^ose you would have been will-

ing to [66] stipulate at one time, wouldn't you, that

a sentence to a similar effect could have been added

to each of the subdivisions of Roman VI similar to

what now appears in Roman V?
Mr. Resnik: Yes. We have no objection to that,

your Honor. As I say, it was imnecessaiy then, and

I believe that is wholly imnecessaiy now.

The Court : It perhaps is, from your standpoint.

The petitioner wants to get it in again, since I can't

say it contradicts the stipulation any more than

this one sentence contradicted the stipulation in V,

I will overiiile the objection and the exhi]>it will be

received and marked in evidence, one exhibit.

Mr. Stacey H. Dobrzensky: Yes, your Honor.

They are stapled, so they may be so treated.

The Clerk: Petitioner's Exhibit No. 36 is ad-

mitted in evidence.

(The document above referred to was re-

ceived in evidence and marked Petitioner's Ex-

hibit No. 36.)

Mr. Stacey H. Dobrzensky: I have just one addi-

tional question. I had my eye on the clock. Then I

will be through with this witness.

Q. (By Mr. Stacey H. Dobrzensky) : Miss Pal-

mer, you have previously testified with respect to

certain records, specifically the exhibits just re-

ceived in evidence, and that series just received of

purchase [67] orders, invoices, checks, and that ser-

ies. In addition to those, what records were main-

tained by you at the Continental Trading of&ce at
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1106 Broadway, or elsewhere, where you may have

maintained them?

A. We had the bank statements, check books,

and copies of statements to Continental Trading, to

the head office.

Q. T\Tien you say the head office, you are refer-

ring to the office mentioned in the stipulation; that

is, at Mexico City? A. That's right.

Mr. Stacey H. Dobrzensky: That is all the ques-

tions we have of this witness, your Honor.

The Court: You mil have some cross exam-

ination ?

Mr. Resnik: Yes, your Honor.

The Court: You won't object if we recess now?

Mr. Resnik: No, not at all.

The Court: We will take a recess until 2:00

o'clock.

(Whereupon, at 12:05 p.m., a recess was

taken until 2:00 p.m. of the same day.) [68]

After Recess, 2:15 p.m.

The Court : ISTow we are ready to proceed.

The Clerk: We A\all x^roceed with Docket No.

55212.

Mr. Stacey H. Dobrzensky: At the time of the

noon recess I had concluded the direct examination

of Marian Palmer, and I imagine you wish to pro-

ceed with the cross examination.

Mr. Resnik: Yes. Perhaps before we begin the

examination of the witness, in order to expedite the-
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hearing of the case, I will ask Mr. Dobrzensky if

he will stipulate with me a fact which I thought

was in the stipulation but ap]Darently is inadver-

tently omitted, that Mr. Grover Tumbow, whom we

have here referred to and who is refei'red to in the

stipulation, was a stockholder of International

Dairy Association.

Mr. Stacey H. Dobrzensky: The stipulation, I

think, shows he was a 10 per cent stockholder. We
added the paragraph toward the end of our discus-

sion. If it isn't there, we can certainly stipulate to

it—on page 4, paragraph 11.

Mr. Resnik : Yes, thank you. I see it now.

MARIAN 0. PALMER
resumed her testimony as follows:

Cross Examination

Q. (By Mr. Resnik) : Miss Palmer, you testi-

fied under direct examination that you and Mr.

Turnbow, as well as others, of course, [69] occupied

office space at 1106 Broadway in Oakland during

the years 1948, 1949 and 1950, is that correct?

A. Yes, that's correct.

Q. When did you and Mr. Turnbow move into

that office? A. In 1947.

Q. Can you give us a more precise time?

A. It was toward the latter part of May, 1947.

Q. At that time, whose names appeared on the

entry to the office?

A. Of course, Mr. Tumbow 's, International

Dairy Association. At that time I think that was all.
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Q. International Dairy Supply Company's name

did not appear at that time?

A. ]^ot at that time.

Q. What space—where did you occupy space be-

fore that, before moving to 1106

1

A. At 1404 Franklin Street, Oakland.

Q. Was that an ofBce? A. Yes.

Q. An office building? A. Yes.

Q. Whose office was that?

A. Mr. Turnbow's office.

Q. What business was he in at that time ?

A. He had personal operations of one sort and

another. [70]

Q. What names appeared on the door, if any?

A. G. D. Turnbow.

Q. Now then, in 1947, when you commenced oc-

cupying the space at 1106 Broadway, that was the

sole office space that Mr. Turnbow occupied in this

area ? A. Yes.

Q. Sole office space he occupied in California?

A. Yes, I l>elieve so.

Q. It WTtS the only office he had? A. Yes.

Q. When was the name International Dairy

Supply Company adde^ to the door?

A. I don't recall exactly „ I believe it would

have been soon after the formation of the corpo-

ration.

Q. Do you know who executed the lease for the

office space at 1106 Broadway?

A. International Dairy Association.

Q. Who paid the rent?
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A. International Dairy Association.

Q. 1106 Broadway, is that an office Ixiilding in

the City of Oakland?

A. Yes, it is the Key System Building.

Q. And yon occupied an office on one of the

floors ? A. We occupied the one floor.

Q. You occujoied one floor? [71] A. Yes.

Q. What floor was that?

A. The second floor.

Q. Do you mind speaking- up a little ]>it? I have

difficulty hearing you sometimes.

Now, I believe you testified that there came a

time when the name Continental Trading Company
or Continental Trading Inc., something to that

effect, was added to the door? A. Yes.

Q. What was added? What name was added?

A. The corporation's name.

Q. Will you tell us specifically what was printed

on the door? A. Continental Trading, Inc.

Q. Not Continental Trading Company?
A. No.

Q. AVlien was that added?

A. Shortly after the formation of the corpora-

tion, in 1948.

Q. A'\nien was this corporation formed?

A. In 1948.

Q. It is stipulated the corporation was formed

in 1947. A. Continental Trading?

Q. Yes.

Mr. Stacey H. Dohrzensky: That is correct,

Counsel. [72]
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Q. (By Mr. Resnik) : Are you familiar with

the circimistances whereby the name was added to

the door?

A. I ordered it put on the door.

Q. Who ordered you to put it on the door?

A. Mr. Turnbow.

Q. Were you present at a—^was therei any meet-

ing between Mr. Turn]>ow and Mr. Dobrzensky, Sr.

whereby Mr. Dol>rzensky advised JMr. Turnbow to

add the name to the door?

A. Yes. Mr. Dobrzensky added—suggested that

it l)e added to the door.

Q. Can you describe for us briefly the nature of

the office space that was occupied on the second

floor of the Key System Building?

A. I am afraid I don't recall the exact square

footage. It seems to me it was in the neighborhood

of between six and 7,000' square feet.

Q. Was it divided into offices or one large room?

A. It was divided into offices. In fact, it was

divided hy a hallway, a corridor of the building that

separated it into two sections, the office space, each

of those was then divided into offices.

Q. Now, from whom did you receive your salary

as secretary for Mr. Turnbow? [73]

A. From Mr. Turnbow.

Q. You received his personal check?

A. Yes.

Q. Was that during 1948? A. Yes.

Q. During 1949? A. Yes.

Q. During 1950? A. Yes.
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Q. Were you on the payroll of International

Dairy Supply Company'? A. Yes.

Q. So you received a check also from them?

A. In 1950, yes.

Q. To International Dairy Supply Company in

1950 but not prior thereto?

A. I don't believe it was prior.

Q. What about from International Dairy Asso-

ciation? Were you on their payroll? A. No.

Q. Were you familiar with the operations of

International Dairy Supply Company?

A. Yes.

Q. Were you familiar with the fact that in 1948

they received a contract from the armed forces to

supply recombined [74] milk to the Far East?

A. Yes.

Q. Were you familiar mth the fact that Inter-

national Dairy Supply Company ordered cans in

connection with that contract from Western Can

Company? A. No.

Q. Where did International Dairy Sup]:)ly Com-

pany get its cans, if you know?

A. I don't know. I was not in the procurement

department.

Q. What department were you in ?

A. Mr. Turnbow's personal office.

Q. It has been stipulated that in 1948, during

paii:. of 1948, International Dairy Supply Company
ordered cans necessary to carry out this army con-

tract directly from Western Can Company and

paid for them.
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Mr. Stacey H. Dobrzensky: Counsel, I think in

fairness to the witness you should use the language

of the stipulation as to the orders because there was

a limited number of them specified in the stipula-

tion.

Mr. Resnik: If the witness laiows she will tell

us. If she doesn't know, she mil say so.

Mr. Stacey H. Dol)rzensky: Coimsel, is it your

purpose to contradict the stipulation?

Mr. Resnik : My purpose is to test the credibility

[75] of this witness.

Mr. Stacey H. Dobrzensky: After the witness

told you she doesn't know, you are going to further

test her knowdedge?

Mr. Resnik: I am testing her knowledge on

other subjects. This is a preliminary matter.

Q. ('By Mr. Resnik) : It has been stipulated

that International Daiiy Supply Company ordered

cans from Western Can Company, which cans^ were

necessaiy in the fulfillment of the army contract

during 1948, the same or more specifically referred

to in the stipulation and Exhibit 23. I show you

part of Exhibit 23

Mr. Stacey H. Dobrzensky: Would you give—is

there a sub-number there, Counsel, please f

Mr. Resnik: 2 is the sub-number.

Q. (By Mr. Resnik) : Now, am I correct that

you testified that you were not familiar with the

fact that such orders were placed by International

Dairy Supply Company?



Commissioner of Internal Revenue 157

(Testimony of Marian O. Palmer.)

A. I testified that I did not know when this

started.

Q. But you do know that International Dairy

Supply Company needed cans in connection with its

anny contract '^ A. Yes, sir.

Q. And you also know that International Dairy

Supply ordered such cans from Western Can Com-

pany and paid for them?

A. I see this order now that you have shown to

me, yes. [76]

Q. By virtue of looking at that order, your rec-

ollection is refreshed? A. Yes.

Q. Those are orders prepared by James Wick-

ersham ? A. Yes.

Q. James Wickersham, you testified, did you

not, was in the purchasing department of Interna-

tional Dairy Supply Company?
A. That's right.

Q. He was on the payroll of International Dairy

Sux^ply Company? A. Yes.

Q. He was not on the payroll of Continental

Trading? A. ¥0.

Q. Now, also in connection with that same ex-

hibit, you find that some of the orders were pre^

pared by a D. P. Denning. Do you know Mr. Den-

ning?

Mr. Stacey H. Dobrzensky: I am familiar with

the name. It is S. L. Denning. The handwriting is

hard to read.

Q. (By Mr. Resnik) : Are you familiar with

him ? A. Yes.
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Q. Who is he?

A. He preceded Mr. Wickersham in procure-

ment.

Q. He also continued on when Mr. Wickersham

came as an [77] employee of one of the companies,

did he not ? A. Yes.

Q. In what position did he continue?

A. I don't think I recall exactly.

Q. But he did some work for International

Dairy Supply after Mr. Wickersham took over

some of the procurement, did he not?

A. Yes. He went out to the Far East to admin-

ister some of the details regarding the engineering

problems.

Q. On whose payroll was he?

A. International Dairy Supply Company.

Q. Now, are you familiar mth the fact of how
the can transactions from Western Can Company
were handled after 1950?

A. I—no, I can't say that I do.

Q. Did you do anything with reference to the

procurement of cans after 1950?

A. The dates would have to be verified.

Q. During what period of time did you do au}^-

thing with reference to the procurement of cans?

A. During

Q. By any of tliose companies?

A. 1948, 1949 and 1950.

Q. What about 1951?

A. I had nothing to do ^^ith procurement of

cans in '51, to the l)est of my recollection. [78]
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Q. Well now, did you start, then, working on the

procurement of cans as soon as such cans became

necessary under the army contract of Interna-

tional Dairy Supply Company?

Mr. Stacey H. Dobrzensky: That draws a lot of

conclusions she would not be able to answer.

Mr. Resnik: She testified they started working

on the cans in 1948. I want to find out when in 1948.

Mr. Stacey H. Dobrzensky: I agree you can

ask, but you asked a lot of other things as to neces-

sity and the like. I don't think that is a proper

question.

The Court: Do you want to have the question

read ?

Mr. Resnik: Yes.

(The question was read by the reporter.)

Mr. Resnik : I am asking her for a point of time.

The Court: But I think Mr. Dobrzensky's point

is that she has first to decide in her own mind when

it became necessary.

Mr. Resnik: I will rephrase the question.

Q. (By Mr. Resnik) : When in 1948 did you

first undertake some activity mth reference to the

procurement of the cans? A. Late in 1948.

Q. How late in 1948? A. The last month.

Q. In December of 1948? [79]

A. I believe that's right.

Q. TV^iat did you do in December of 1948 with

reference to these cans?

A. We issued orders upon receipt of a purchase

order from Supply Company to Western Can Com-
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pany covering the purchase of cans with shipment

point designated on our order.

Q. When you say "we issued an order," did you

physically type uj) the order"?

A. I either typed up myself or it was typed by

my assistant on my instructions.

Q. Who was your assistant?

A. I had several. One at about that time was

named Mrs. Dillon.

Q. Who were the others'?

A. Another was Miss—she was an English girl,

and I am soriy, the name eludes me.

Q. Did you have any other but those two?

A. No.

Q. On whose payroll were they?

A. I believe Mrs. Dillon was International

Dairy Supply Company's payroll.

Q. What about the English girl?

A. I believe she was on International Dairy

Supply's x>ayroll, but I would not be sure.

Q. Did Mrs. [80]

A. May I correct myself? Mrs. Dillon was on

the Association x>ayroll, and the English girl, I

can't recall.

Q. Now did they also type up the purchase or-

ders that came in on the letterheads or billheads of

International Dairy Supply Company?
A. No, they didn't.

Q. Who tyx)ed those up?

A. On Mr. Wickersham's instructions I pre-
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srnne they were typed at. I know they were typed

in his department.

Q. Where was his department?

A. In another office.

Q. At 1106 Broadway? A. Yes.

Q. Where was your office?

A. At 1106 Broadway.

Q. And Mr. Tumbow was at 1106 Broadway?

A. Yes.

Q. Now, can you outline for us the mechanics

that transpired in the routing of these various pa-

pers that are now in evidence as petitioner's exhib-

its No. 32, 33, particularly?

A. The purchase orders from International

Dairy Supply Company were received by me.

Q. These are addressed to Continental Trading.

You say were received by you. I would like you to

go back, if you can, if there was a consistent pat-

tern mth reference to their [81] handling; I would

like to know that. How did they come to you,

through the mail, through messenger, did you pick

them up?

A. These purchase orders are made out to Con-

tinental Trading Inc., Reno, Nevada, and were for-

warded to me at 1106 Broadway, in Oakland.

Q. Now, you say foi-warded to you. Did you get

them in the mail? A. Yes.

Q. You mean that International Dairy Supply

prepared these orders, mailed them to Reno, and

then Reno mailed them back to you? A. Yes.

Q. That happened in every case? A. Yes.
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Q. Now, did you receive any oral instructions

with reference to the cans before you received any

of the writings, more particularly petitioner's Ex-

hibit 32?

A. Very likely there was some discussion.

I know my orders came from Mr. Turnbow as to

what I was to do when the orders were received.

Q. Prior to the receipt of the orders, petition-

er's Exhi!>it 32, did anyone tell you that Interna-

tional Daily Supply needed cans and the quantity

they needed? A. Yes.

Q. Who told you that? [82]

A. The procurement department. Whether it

was a clerk or Mr. Wickersham, I can't say now,

of the Supply Company.

Q. Someone told you that they needed some

cans, and what would you do then?

A. Find out how many they needed.

Q. And after you found out how many were

needed, then what did you do?

A. Went to issue an order to Western Can Com-

pany on Continental Trading order heads.

Q. Do you know Mr. Woods at Western Can

Company? A. Yes, I do.

Q. Do you know Mr. Ahnand of Western Can

Company? A. No, I don't.

Q. Mr. Woods handled this type of can for Mr.

Tum]>ow during 1948, 1949, 1950, did he not?

A. Yes.

Q. Did you call Mr. Woods and tell him you

needed the cans?
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A. I have often talked with Mr. Woods. I don't

recall whether it was on specific order or not.

Q. Didn't first call him when you got the re-

quest for cans? A. I did not.

Q. Now, I just wanted to ask you again, Miss

Pahner, whether you are certain in your own mind

that each of these [83] orders from International

Dairy Supply, petitioner's Exhibit No. 32, came to

you by mail from Reno?

A. To the best of my recollection, yes.

Q. Are you ceii:ain they weren't handed to you?

A. No.

Q. I want to direct your attention to the second

order of i^etitioner's Exhibit No, 32, which is order

No. 480-B, and is dated April 5, 1949, and is for

6,000 5-gallon cans and bears the signature of Mr.

AVickersham and is addressed to Continental Trad-

ing, Inc., Reno, Nevada, and at the same time I

want to direct your attention to the third sheet,

purchase order No. 103, in petitioner's Exhibit No.

33, which is on the letterhead of Continental Trad-

ing, Inc. of Panama to Western Can Company,

stating that the shipping dates should be April 8

to April 11 for the same cans that were ordered

imder date of April 5 from International Daiiy

Supply with shipping between April 8 and 11.

I ask you whether by looking at these two docu-

ments you still are of the view that the Interna-

tional Dairy Supply orders were first mailed

through Reno and then remailed back to Oakland

from Reno and to you.



164 Continental Trading, Inc. vs.

(Testimony of Marian 0. Palmer.)

A. I am qnite sure these orders came in from

Reno. It may be that verbal instructions were

passed at the same time that the order itself was

sent to Reno.

Q. That is, when we are talking about the orders

sent to [84] Reno, you are talking about petition-

er's Exhi])it 32? A. The Supply Company.

Q. Do you know why the orders were sent to

Reno and not handed across the halH

A. That was the coi'poration's address.

Q. Do you know what offices the corporation had

in Reno?

A. Yes. They were in the office of the Nevada

Agency & Trust Company.

Q. Were you ever in those offices?

A. No.

Q. Now then, did you prepare petitioner's Ex-

hibit 33, the purchase orders on Continental Trad-

ing, Inc. before you received the International

Dairy Supply Company order?

A. Since they bear the same date, presumably

I must have, or postdated my order to agree with

that of Supply Company. I must admit my recol-

lection is faulty in that way.

Q. Are you certain you didn't, or someone in

your office, telephone over to Western Can Com-

pany for these cans even before loetitioner's Exhibit

33 was prepared?

A. If it was, I didn't do it.

Q. Apparently then, you were not the only one



Commissioner of Internal Revenue 165

(Testimony of Marian O. Palmer.)

concerned Avitli the procurement of cans necessary

in connection with the army contract, were you?

A. No. I issued the orders of Continental Trad-

ing [85] Company covering their purchases of cans.

I had nothing to do with the other procurement for

Supply Company.

Q. After you prepared these orders, petitioner's

Exliibit 33, what did you do with them?

A. The Continental Trading orders, do you

mean?

Q. Yes.

A. Made out to Western Can Company?

Q. Yes.

A. They were mailed to Western Can Company

in San Francisco.

Q. Looking at petitioner's Exhibit No. 33, can

you tell me where you got the unit price for the

cans that appear on it?

A. Is there a unit price shown on the purchase

order of Supply Company?

Q. I wdll hand you Exhibit 32 and ask you to

determine that.

A. I suppose this was the price agreed upon by

the officers of Continental Trading, Mr. Turnbow
and Western Can Company.

Q. Do you know what that price was? You said

you supposed. Do you know? A. No.

Q. Do you know where you got the figure to put

down there? [86]

A. From Mr. Turnbow.

Q. You mean every time a purchase order had
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to be prepared you had to get all the information

from Mr. Tumbow"?

A. No. A contract for purchase at a certain

price would be entered into for a certain period of

time; when that time ended, the new price or per-

haps a continuation of the old one.

Q. Do you know whether there was a contract

between Western Can Company and International

Dairy Supply Company for these cans?

A. Would you ask the question again*?

Q. Will you reread the question, please, Mr. Re-

porter ?

(The question was read by the reporter.)

The Witness: No, I don't.

Q. (By Mr. Resnik) : Do you know whether

there was a contract between Western Can Com-

pany and Continental Trading for these cans'?

A. No, I don't.

Q. Do the files of Continental Can Company
contain such a contract?

Mr. Milton W. Dobrzensky: You mean Conti-

nental Trading, not Continental Can.

Mr. Resnik: Thank you. Continental Trading.

The Witness: I am sorry, I don't know. [87]

Q. (By Mr. Resnik) : Now, Miss Palmer, after

the preparation of the documents comprising Ex-

hibit 33, the orders on the letterheads of Conti-

nental Trading, addressed to Western Can, what

was the next step that you did or took?

A. I received invoices from A¥estern Can Com-
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pany in the mail covering the shipment, indicating

when the shipment had gone forward.

Q. Pardon me?

A. In compliance with Continental Trading's

order, purchase order.

Q. Then Continental Trading's purchase order

must have been foi*Avarded in some manner to

AYestern Can? A. Yes.

Q. How was that done?

A. It was mailed to Western Can. I believe I

said that earlier.

Q. And then you received at 1106 Broadway

the documents comprising Exhibit 34, the Western

Can Company invoices? A. Yes, sir.

Q. What then did you do?

A. I checked mth the procurement department

of International Dairy Supply Company to make

sure that the car had actually been received or had

gone forward to its destination. On being sure

that it had been properly routed, it was passed

to the accounting department where it was paid.

[88] I instructed—either made out the check my-

self or instructed an assistant to make out the

check. It was duly signed by those authorized to

sign; mailed to Western Can Company.

Q. N'ow, you say you had an accounting depart-

ment at 1106 Broadway?

A. I was the accounting department.

Q. Y^ou? A. For Continental Trading.

Q. Were you the accounting department for In-

ternational Dairy Association? A. Yes, I was.
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Q. You were the accounting department for In-

ternational Dairy? A. No.

Q. They had their own accountant?

A. Yes.

Q. Who was he? A. George A. Jones.

Q. Did you receive any salary from Interna-

tional Dairy Association acting as accounting de-

partment? A. No.

Q. And, of course, you received no salary what-

soever from Continental Trade? A. Correct.

Q. Now then, we are to the point nov\^ that a

check was [89] i^repared and sent to Western Can

Company in compliance with their invoices which

comprised petitioner's Exhibit 34, What vv^as the

next step?

A. We finished with the invoicing from West-

ern Can. Is that correct?

Q. That's right.

A. Then an invoice was made on Continental

Trading letter—or lieading and issued to Supply

Company for covering the shipment of the cans.

Q. Those are Exhibits 35. Wlio prepared those ?

A. I either prepared them or they were pre-

pared on my instructions.

Q. By whom, under your instructions?

A. An assistant.

Q. One particular assistant?

A. I think I have already said there were sev-

eral during the period of time. The one I men-

tioned by name was Mrs. Dillon.

Q. Then what did you do with the invoice, peti-
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tioner^s Exhibit 35, that was prepared on the letter-

head of Continental Trading'?

A. Sent it to the accounting department of In-

ternational Dairy Supply Company.

Q. Did you mail it to them?

A. No, I don't believe it was mailed. I think

it was [90] collected with other mail by a mail

clerk and distributed in that fashion.

Q. Now, I show you petitioner's Exhibit 35 and

ask you where you received the information with

reference to the unit price and other data appear-

ing thereon.

A. I believe this is the price that appears on the

Supply Company purchase order.

Q. That is petitioner's Exhibit 32?

A. 375.63 per thousand.

Q. As I understand your testimony, the figures

that you put on or had put on petitioner's Exhibit

35 you took from petitioner's Exhibit 32?

A. Yes. There was a formula, however; it was

a 5 per cent increase in the price of Western Can
billing to Continental Trading.

Q. Who told you about that?

A. Well, it was pai-t of my records and my

—

filed with filed instructions.

Q. Do you liave a copy of the instructions that

were issued you? A. No.

Q. Were they written instructions?

A. I think they were probably in my OT^m hand-

writing, for my own memorandum purposes.

Q. They no longer exist? [91]
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A. Not to my knowledge.

Q. Was it your determination that there should

be a 5 per cent increase, or was it something that

was told you?

A. Something that was told me.

Q. We are now to the point, Miss Palmer, of

there having been prepared the invoices, petitioner's

Exhibit 35, and your handing them to someone at

1106 Broadway. Do you know what happened

after that with reference to these invoices, peti-

tioner's Exhibit 35?

A. In the sense did I do it myself? No, I don't

know from personal experience.

Q. What was the next occurrence in the parade

of events of which you have knowledge?

A. I received

Q. After the execution of petitioner's Exhibit

35?

A. I can't keep these exhibit numbers straight.

That was the invoice of

Q. That was the invoice on Continental Trading

letterhead. Don't hesitate to ask for these at any

time.

A. After these were delivered to the accoimting

department of Supply Company for checking and

for verification, a check was prepared by Supply

Company's accomiting department and given to me,

or handed to someone in my department, where-

upon it was stamped for deposit and mailed to

Continental Trading banking account. [92]

Q. Did the checks in payment of the invoice,
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they were handed to you and were not mailed to

Reno as were the orders that we previously talked

about? A. No.

Q. Then apparently upon receipt of these checks

they, together with any other checks, were deposited

to a bank account of Continental Trading?

A. Yes.

Q. Do you now know of the time it took for

you to receive a check from International Dairy

Supply Company after the preparation of peti-

tioner's Exhibit 35?

A. Judging hy the dates on this invoice that I

hold in my hand, which is dated March the 31st,

it is stamped paid April the 8th, 1949, by check No.

683.

Q. It was a fairly immediate transaction?

A. Yes, it was ten days.

Q. Did Continental Trading Company have a

warehouse at Oakland? A. No.

Q. Did it have any stock of cans? A. No.

Q. Did it ever order cans for its own account?

A. No.

Q. Did you keep the accounting records of Con-

tinental Trading? [93] A. No.

Q. Didn't you say you were the accounting de-

partment of Continental Trading?

A. What consisted of the accounting department

in California, I was it.

Q. What was that?

A. Writing checks, verifying invoices, making
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out statements to go to Continental Trading in

Mexico.

Q. "Wliat was the nature of the statements that

were sent to Continental Trading in Mexico?

A. They reflected the disbursements, the check

numbers to whom paid, other details of accounting,

and also my deposits made to the bank accoimt.

Q. Were you familiar with the activities of Con-

tinental Trading in Mexico? A. No.

Q. Were you familiar with any other activities

of Continental Trading other than that relating to

these cans imder the army contract?

A. Can you be more specific than that?

Mr. Resnik: Will you read the question, please,

Mr. Reporter?

(The question was read by the reporter.)

Mr. Milton W. Dobrzensky: You mean in the

United States, of course, or do you? [94]

Mr. Resnik: Any^vhere.

Mr. Stacey H. Dobrzensky: I will object to your

question. Counsel, on the grounds it assumes a fact

not in e^ddence, to-wit, that Continental Trading

had a contract with the army. You said under the

army contract.

Mr. Resnik: I am sorry. I am talking about

the army contract of International Dairy Supply.

The Witness: What is the question now?
Mr. Resnik: Let me rephrase it.

Q. (By Mr. Resnik) : Let me go back. Were you

familiar with any of the activities of Continental

Trading Company in Mexico? A. No.
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Q. Were you familiar with the fact that Con-

tinental Trading Company was the outgrowth of

the consolidation of a foi^tune of Mr. Axel Wenner-

Gren?

Mr. Stacey H. Dobrzensky: I object to that on

the grounds it is a fact clearly not in evidence, and

if it were a fact, it would be irrelevant and incom-

petent on the issue involved here.

Mr. Resnik: These are questions—this witness

has come before us as one of the people familiar

with the activities of Continental Trading.

Mr. Stacey H. Dobrzensky: Your question as-

sumes one of those activities was [95]

Mr. Resnik: It makes no difference. I can ask

her whether she knows if Mr. A¥enner-Gren took

a rocket to the moon. If she doesn't know she will

say so. This is cross examination.

The Court: Are you raising an objection?

Mr. Stacey H. Dobrzensky: I stated my objec-

tion originally, your Honor, on the grounds it as-

sumed facts not at all in evidence; first, assume

they were facts, they are not material to any issue

here. I don't think it is proper cross examination

to ask her a question if she knows things that may
or may not have existed, stating as if they did.

The Court: Well now, I don't know how far

you want that last statement of yours to go as

being a ground of an objection, but it is not my
impression this is proper cross. I mean, I think

this goes beyond the scope of the direct.

Mr. Resnik : With reference to that, your Honor,
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there are two points. First, I believe the vdtness

came before us as one of the perhaps two mtnesses

who will tell us of Continental Trading.

The Court: She v/as asked questions dealing

only with this matter of the procedure with ref-

erence to cans.

Mr. Resnik: I believe her testimony went be-

yond that. But be that as it may
The Court: That was my recollection.

Mr. Resnik: It was my understanding with Mr.

Dobrzensky, which I am certain he mil recall, it

was not [96] incorporated into the stipulation that

any witness presented could be cross examined

about matters in the stipulation, as though that

witness were used as the vehicle to get the evidence

in other ways—as your Plonor sees, if we stipulate

a case we are precluded from cross examination;

there vv^ould never ]}e any point in stipulating. How-
ever, we did stipulate on the l^asis that if we didn't

all of this would have to come through vdtnesses,

and then v\re would cross examine, and that was our

understanding.

The Court: If you have such an understanding,

Mr. Resnik, of course I am not going contrary to it.

Mr. Stacey H. Dobrzensky : I think, if the Court

please, that we said that we agreed to produce Miss

Palmer, to produce Mr. Turnl^ow, although Coun-

sel wanted to have a subpoena issued. I don't

recall an agreement that any particular witness

we produced could be cross examined about any

matter set forth in the stipulation, because a wit-
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ness would not know all the things that encompass

it. However, I distinctly did agree that certainly

either party is free to call any witnesses. If Coun-

sel wishes to call Miss Palmer as his witness, he

can examine her as to matters that are relevant to

the case. We are dealing with cross examination.

The Court: I am assuming that this is cross ex-

amination, and if it is, it just isn't so, Mr. Resnik,

that you can cross examine a witness on anything

in the stipulation. [97] Very frequently the mat-

ters are put in a stipulation for the purpose of

doing away with the necessity of calling a witness.

Mr. Resnik: I am taken completely by surprise,

and it may be a matter of misunderstanding, al-

though I think it was not. We sought to expedite

the consideration of the matter by ha\dng a com-

prehensive stipulation to avoid the necessity and

the cumbersomeness of identification and the like.

Now, I can't assume at this point that this would

not have been the witness through whom any of

these docmnents would come in. Perhaps if I wait

until tomorrow morning, they will say I should

have asked it of the mtness here yesterday. I can

only on the basis of the knowledge I have assume

that I can ask this witness the question. If she

has no knowledge, then I will have to await some

witness who has, because imdoubtedly the peti-

tioner would have had to produce someone in court

to get these documents into the court. Now, whether

it is this witness or another I haven't been told,

and on that basis we entered into this understand-
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ing that we would expedite the consideration of the

trial by having

The Court: As I say, I am not going to go

contrary to any understanding you have, but I

want to have it perfectly clear that it doesn't fol-

low automatically from the existence of a stipula-

tion that you can cross examine a witness beyond

the scope of the direct and, if necessary, you will

have to base your stipulations on that theory by,

if necessary, [98] examining the witness yourself

and then insisting on putting in a stii)ulation what

is brought out by that examination.

Mr. Resnik: Unfortunately we have proceeded

to a certain point here. Henceforth, what the

Court says is that we should not enter into stipula-

tions and merely have them produce the living \\dt-

nesses through whom the documents come in, so

that a basis of cross examination is established.

The Court: Nothing of the kind. I say if there

is anything you want to get into a stipulation that

wouldn't have been produced from a witness

through whom this comes in, you put it in the stip-

ulation on your side, ])ut tliat is no basis for not

stipulating. I have to do the best I can, Mr.

Dobrzensky, as T understand it, is saying that he

would produce the witness, but if you want to ask

the questions you have to make him your witness.

I must say that that is my impression, that that

was the statement he made vv^hen we discussed this

case in chambers, that he would produce Mr. Turn-

bow so as not to prevent you from bringing things
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out from a live witness, but he didn't say he was

going to produce him and let you cross examine

him as though he were his witness; so that the

best I can do on the basis of what I luiderstand

now, and my recollection of the testimony, is to

rule that it is

Mr. Resnik: Before your Honor rules, may I

be heard further? [99]

The Court: Yes.

Mr. Resnik: If you recall, there was a line of

questioning put to Miss Palmer with reference to

her knowledge and familiarity with the activities of

Continental Trading. She answered at some length

with reference to that, talking of some acti^dties

that she overheard with reference to conversations

with the Baroness Franchetti, which is in the rec-

ord, and with reference to the sale of milk to under-

privileged people. That is in the record as part of

her direct examination. That far transcends her

examination ^x\\\\ reference to petitioner's Exhibit

32.

The Court: That is correct, and I recall it now.

Mr. Resnik: With reference to that, I can test

her knowledge of these activities and how far it

goes.

Mr. Milton W. Dobrzensky: ^Yhat Mr. Resnik

and I talked about was this: according to my best

recollection

The Court: This goes to a different question.

Mr. Milton W. Dobrzensky: This goes to this

question of our stipulation.
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The Court: No, no. This goes to the question

of whether this is beyond the scope of the direct.

Mr. Milton AV. Dobrzensky: Very good.

The Court : And I think that is correct. I think

enough was l^rought out in connection with other

matters which I had not recalled, so that I think

that is correct and I [100] will overrule the ob-

jection.

Now, will you rephrase the question? I prefer

not to have the repoi^:er go all through his notes.

Mr. Resnik: Let me have a moment—yes.

Q. (By Mr. Resnik) : When did you first learn

of the existence of a company known as Continental

Trading, Inc.?

A. Mr. Turnbow told me of it.

Q. When?
A. It must have been—I cannot be sure. It

must have been either the latter part of 1947 or the

early part of 1948.

Q. What was the name of the company that he

used, if you recall?

A. It was Continental Trading, Incorporated.

Q. Did you ever meet Mr. Axel Wenner-dren ?

A. Yes.

Q. Did you have any discussions with him with

reference to Continental Trading? A. No.

Q. Did you know who owned the stock of Con-

tinental Trading? A. No.

Q. You didn't own any stock? A. I?

Q. Yes. [101] A. No.

Q. Nor did Mr. Turnbow? A. No.
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Q. Do yon know who the officers were of Conti-

nental Trading, Inc.?

A. Mr. Turnbow was president. I believe a Mr.

Franklin A. Schultze was treasurer.

Q. Did you know any of the people who ran the

company in Mexico? A. I knew Mr. Schultze.

Q. Now, you testified that you were the account-

ing department of Continental Trading here, did

you not? A. Yes.

Q. Did you prepare the tax returns of Conti-

nental Trading which are in evidence as Exhibits

A, B and C, for the years—such returns being for

the years 1948, 1949 and 1950?

A. May I see them?

I did not prepare these.

Q. Do you know who prepared them?

A. Mr. Schultze, I believe. I think that is in

here.

Q. Do you know apart from what is said in the

return? Do you have any know] edge of your own?
A. No.

Q. You are familiar with the fact, are you not,

that International Dairy Supply continued, and

apparently still [102] continues, to supply milk

pursuant to which armed forces contract to the

Far East? A. Yes.

Q. It did so provide the milk after 1950?

A. Yes.

Q. In connection with its execution of the con-

tract, it needed cans, did it not? A. Yes.
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Q. Did it continue to buy those cans from

Western Can?

A. It must have. I mean, it must have bought

cans.

Q. What iDart did you play in that i^hase, in

the acquisition of cans after 1950? A. None.

Q. Was the name of Continental Trading at

any time removed from the door at 1106 Broad-

Avay ? A. Yes.

Q. It is not there now? A. No.

Q. When was it removed, if you know"?

A. Early in 1951, I am quite sure.

Q. Did you ever make inquiry as to w^hat hap-

pened to the receipt of orders for cans for Inter-

national Dairy Supply that you had been previ-

ously handling? A. No. [103]

Mr. Milton W. Dobrzensky: Are you referring

to these or others, Mr. Resnik?

Mr. Resnik: Referring to the same type.

Mr. Milton W. Dobrzensky: You mean addi-

tional to these?

Mr. Resnik: Yes.

The Witness: No, I don't.

Q. (By Mr. Resnik) : Were you ever told by

Mr. Turnl^ow or anyone else that International

Dairy Supply would not be mailing orders over to

Continental Trading?

A. Contiaiental Trading withdrew from the

United States, it is my miderstanding. They no

longer existed in the United States.

Q. And at that time, then, you no longer partici-
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pated in the execution of documents for the acqui-

sition of cans, is that correct?

A. That's correct.

Q. Were you in the employ of Mr. Turnbow

when he was at the University of California?

A. Yes, I was.

Q. During what years did that take place?

A. 1925—1925, 1926 and 'til June the 1st of

1927.

Q. Did you ever make a trip to Mexico in con-

nection with any of Mr. Turnbow's activities? [104]

A. No.

Q. Were any books of account of Continental

Trading kept by you? A. No.

Q. Were any books of accounting of Continental

Trading kept in the United States?

A. Not to my knowledge.

Q. No liooks were kept at the box in Reno, Ne-

vada? A. No.

The Court : We mil take a ten minute recess.

(Short recess.)

Q. (By Mr. Resnik) : Miss Palmer, I show

you petitioner's Exhibit No. 36. Did you receive

those documents at 1106 Broadway? A. Yes.

Q. Do you know what those documents purport

to be?

A. This is a credit ad\dce from the Bank of

America addressed to Continental Trading, Inc. at

1106 Broadway, attention Mr. Grover D. Turnbow.

Q. Do you know where the Bank of America

got the money to credit you?
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A. Yes. They sold some securities of the cor-

poration.

Q. Are you familiar with how the corporation

acquired those securities that were sold^

A. Yes, they bought them. [105]

Q. From whom? A. Mr. Wenner-Gren.

Q. I want to refer again to petitioner's Exhibit

m. 32

Mr. Milton W. Dobrzensky: Wliat are those,

Mr. Resnik'?

Mr. Resnik: They are the International Dairy

Suyjply export purchase orders.

Mr. Milton W. Dobrzensky: Addressed to Con-

tinental f

Mr. Resnik: Addressed to Continental Trading.

Q. (By Mr. Resnik) : Are you familiar with

the terms and conditions that appear on the back

of those purchase orders?

A. Only in a very superficial way.

Q. Were you advised by anyone, or did you on

your own knowledge, seek to comply with those

conditions when International Dairy Supply was

billed for the cans? A. Yes.

Q. Where in Exhibit 35, Continental Trading

invoices. International Dairy Supply, do you indi-

cate that there has been compliance with the con-

ditions appearing on Exhibit 32?

Mr. Stacey H. Dobrzensky: Will you read the

question again, please?

(The question was read by the reporter.)

Mr. Stacey H. Dobrzensky: I will object to that,
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your Honor, on the ground I know of no rule that

requires any [106] order of transmittal or invoice

to state that you have complied. The fact of com-

pliance is a matter to l)e determined by the recipi-

ent and to take any steps if there is any objection.

The conditions that are a part of the order either

are complied with or they are not. There is noth-

ing to require an affirmative statement that they

are, and the question assumes the state of the law

that I think does not exist and certainly is not a

matter of proper cross examination.

Mr. Resnik: May I hand to your Honor peti-

tioner's Exhibit 32 and direct your attention par-

ticularly to condition No. 2 which specifies that the

invoice shall contain the quoted language.

The Court: In any event, I don't see that the

question is objectionable.

Mr. Resnik: No.

The Court: Overruled.

Mr. Resnik: Will you please read the question

to the witness, Mr, Reporter?

(The question was reread by the reporter.)

The AVitness: I see nothing on here to indicate

that they have or have not complied.

Q. (By Mr. Resnik) : Are you familiar with

a company known as Lecheria Nacional S.A. ?

A. Yes. [107]

Q. Was that another comi)any in which Mr.

Turnbow had an interest?

A. That was a company that he engineered a

plant for in Mexico City. It was the first milk

—
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whole milk recombined plant, to my knowledge, in

the world.

Q. I wish to direct your attention to petitioner's

Exhibit 33, the purchase orders of Continental

Trading addressed to Western Can Company, and

I want to direct your attention loarticularly to pur-

chase order No. 162, dated July 22, 1950.

Did you receive from International Dairy Sup-

ply a request for the cans covered by that order

as you did in the others prior to Exhibit 32?

A. May I see the purchase order?

Mr. Resnik: I will withdraw the question and

have no further questions of the witness at this

time.

Mr. Stacey H. Dobrzensky: I have no questions

to ask, your Honor.

(Witness excused.)

Mr. Stacey H. Dobrzensky: At this point, I

would call a witness who is at this moment, I am
sure, on an airplane, as a part of our case. Your
Honor mentioned, I think, at the outset this morn-

ing whether or not some part of the Government's

case could go forward. That would be in Mr. Res-

nik 's hands, of course, but our only other witness

will be Mr. Tumbow whom [108] we would start

off with in the morning, so the remaining portion

of the day's time is now before us, whether Coun-

sel has anything

The Court: Does Mr. Resnik know in general

what it is you expect to bring out from Mr. Turn-

bow?
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Mr. Resnik: No, I don't know.

Mr. Stacey H. Dobrzensky: I would say that

from conversations in Mr. Resnik's office, I can

recall some lengthy statements of some of the pur-

poses of this corporation, that sort of thing—the

a.ctivities, I should say, that he will recall when

he hears testimony on the subject. It will not be

a lengthy examination, and I don't think there is

anything that will surprise him, in other words.

The Court: The only reason I ask that is be-

cause it occurred to me it might make a difference

in a decision as to whether the respondent can

safely go ahead mth any case he may have if you

could be pretty specific.

Mr. Resnik : If your Honor please, there is little

I can do this afternoon in any event, whether I am
familiarized with the testimony or not. What I can

do, irrespective of what they might say, is ask Mr.

Dobrzensky to join v/ith me in stipulating some

facts that would give background to some of the

documents here which have l^een oifered, by an

executive ^ice-president of a bank whom we can

produce if he so desires.

Mr. Stacey H. Dobrzensky: Perhaps we can do

that. [109]

The Court: I was going to say maybe the best

use of the time would be you gentlemen to back

to your office at one or the other of you and try

to put that in writing.

Mr. Resnik: We can state it very simply.

The Court: It would be preferable to get it in

writing if you can because you know as well as I
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do, Mr. Resiiik, that a statement by one comisel

isn't necessarily concurred in by the other, and

then you have to tight back and forth to get it in

order. Since there is time left, I think that would

be the way you could use the time the best.

Off the record.

(Discussion off the record.)

The Court: Back on the record again. I take

it that there is nothing that you think we^ could

profitably do here now. Could you give me some

idea of v^^hat your estimate of time will be for to-

morrow ?

Mr. Resnik: I would think, barring unforeseen

circmiistances, we should finish in the morning.

Mr. Stacey H. Dobrzensky: With Mr. Turnbow

I have about eight questions, and they relate pri-

marily to his activities in negotiating these various

plans for the various parts of the world, and part

are related to that and should take a very short

time, twenty minutes or thirty minutes, at the out-

set, and that will be the petitioner's case.

The Court: I think that comes close enough. In

[110] other words, you thinly that with that and

your cross examination and possibly even any re-

direct that we should be through by 12 :30 or so ?

Mr. Resnik : I think so.

Mr, Stacey H. Dobrzensky: I would think so.

The Court: Thank you.

We will take a recess until tomorrow morning

at 10:00 o'clock.

(Whereupon, at 3 :30 p.m., a recess was taken

until 10:00 a.m. of the next day.) [Ill]



Commissioner of Internal Revenue 187

August 31, 1956

Proceedings

The Clerk: We will proceed with Docket No.

55212, Continental Trading, Inc.

Mt. Resnik: At this time, your Honor, I would

like to file a second supplemental stipulation of

facts. I filed an original and one cop3^ There is

no certificate attached.

The Court: The stipulation will be received.

Mr. Resnik: By virtue of the filing of stipula-

tion of facts, it becomes imnecessary to call as a

witness Mr. Russell C Smith who responded to a

subpoena of this Court, and I w^ould ask he be re-

leased from his subpoena.

The Court : Is Mr. Smith here ? I take it there

is no objection.

Mr. Stacey H. Dobrzensky: None.

The Court: You are excused.

Mr. Milton W. Dobrzensky: Mr. Tumbow, will

you take the stand, please, right up here?

Whereupon,

GROVER D. TURNBOW
called as a witness for and on behalf of the Peti-

tioner, having been first duly sworn, was examined

and testified as follows:

The Clerk: Will you take the stand and state

your name and address for the record?

The Witness: Grover D. Turnbow—T-u-r-n-

b-o-w—125 Battery Street, San Francisco. [114]

Direct Examination

Q. (By Mr. Stacey H. Dobrzensky) : Mr. Turn-
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bow, I will show you Petitioner's Exhibit No. 6,

which is a x:)romissory note that bears the type-

written name in the signature place of Continental

Trading, Inc., and ask you if that is your signature

that appears below? A. Yes, sir.

Mr. Resnik: Stipulated.

The Witness: It is.

Q. (By Mr. Stacey II. Dobrzensky) : And with

respect to the note of August the 6th, 1948, Bank
of America, is that your signature? A. Yes.

Q. And with respect to a note dated September

8, 1949, I ask you if that is your signature?

A. Yes, sir.

Q. With resx)ect to each of these notes and loans,

were those; negotiated by you as president of Con-

tinental Trading, Inc. ? A. Yes, sir, they were.

Q. With whom did you negotiate those loans,

Mr. Turnbow?

A. The three you showed me there, the Bank
of America; Mr. Smith, Russell Smith, mainly.

Q. With respect to the Central Hanover loan,

who negotiated that? [115]

A. I negotiated the loan mtli the Hanover Bank
and also had the secretary of Continental Trading,

Mr. Schultze, who was in New York at the time

Mr. Resnik: If your Honor please, I will ask

counsel to specify the date there. There will be

some confusion because there may be more than

one loan from Central Hanover Bank.

Mr. Milton W. Dobrzensky: The only one he is

referring to is the one referred to in the stipula-
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tion, but we will give you the date of it. It is the

loan referred to, Mr. Resnik, on page 13, para-

graph 1, on January 3rd, 1950 ;
petitioner borrowed

from Central Hanover Bank and Trust Company
of New York the principal sum of $2,000,000 evi-

dencing the same for the note of December 30,

1949.

Mr. Resnik: Thank you.

Q. (By Mr. Stacey H. Dobrzensky) : And the

negotiations you referred to as taking place in

New York with Centra,! Hanover were at or about

that date?

A. To the best of my knowledge, without re-

freshing my memory or seeing the documents.

Q. During the years 1948, 1949 and 1950 you

were the president of Continental Trading at that

time, were you not, during those years?

A. That's approximately so.

Q. Where did you maintain your offices during

those three years? [116]

A. 1106 Broadway, Oakland, California.

Q. Did you maintain your office as president of

Continental at that same location?

A. Yes, sir.

Q. During the three years of 1948, 1949 and

1950 what was the principal activity in which you

engaged as president of Continental ; that is, during

those years?

A. Well, it was tied up ^^At\\ an overall program

of wliich—of having in mind the establishment of

plants in foreign coimtries, and Continental Trad-
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ing being the financial company that was to under-

write these deals—and, as I say, deals—plants in

these various countries.

Q. Those were milk plants, is that correct?

A. Yes, recombined milk plants.

Q. What were some of the countries that you

dealt with in those cases, if you recall?

A. Oh, Abyssinia, Peru, Venezuela, Panama, Is-

rael, Italy—considerable time spent in Italy—Tur-

key, India, Philii:)pine Islands. Many, many coun-

tries we visited and worked with.

Q. Taking, for example, Italy, that you just

mentioned, would you state over what period of

time negotiations took place with people from Italy,

or involving a plant at Italy?

A. Length of time?

Q. By that, I mean was it part of the year 1948

or 1949?

A. It was quite a substantial length of time be-

cause the [117] matter—^working out a deal with

the Italian Govermnent and our o^^ai government,

because it had to be done at governmental levels in

the first place to get a permit. Next the product

had to l>e released from the United States and

shipped to Italy. We had to agree to sell it. We
worked mth a group in Italy that had to do with

the feeding of people. We were trying to get

away from the give-away deal we had been doing

in our coimtry and tr3n.ng to put it on a basis of

making itself supporting, and we had a deal worked

out mth the church over there that—whereby they
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would take so many thousand quarts a day and

would give them to needy people, and we would

charge a little extra for the balance of the milk

that was sold to people who could pay for it to help

feed these people that were miderfed. And the

project was completed hj—and agreed to by

everyone, except one detail; and that is that we

could sell our milk, but we had to take lira. That

is all the Italian people had, but I had no way of

getting lira back into dollars to buy more product,

so the net result would have been converting all

of our dollars to lira, and that's just in the last

year or so. If I may mention it. President Eisen-

how has l3een helpful in getting this thing straight-

ened out so noAV that we can use—where we have

the approval, and the approval isn't hard to get,

but where we have the approval and complete the

job on a privat-e enterprise, which our economy is

based—can now function in these foreign countries

and can—and they will accept the form [118] of

currency, whether it be rubles, shekels, or Hong
Kong dollars or yen, whatever it happens to be,

we now exchange that on a rate that the United

States' Government will approve of in getting back

dollars to do more business and sell some of the

surplus products Vv^e produced in these United

States.

Q. Approximately when was it that you ran

into this problem, speaking now of the Italian

deal? Do you recall which year, for example?

A. I would have to refresh my memory, sir, on
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that. I wouldn't want to give you a statement. It

was something back, ^48 or '9, ])ut I wouldn't want

to ]3e held to that.

Q. These negotiations mth the people from

Italy, did they take place in Italy or in the United

States or where?'

A. Both. I was in Italy several times. I was

doing work wdth the United Nations. In fact I

—

just a group of buildings, 40 plants in Europe, for

the United Nations, both behind the Iron Curtain

and this side, and in my studies of that I saw this

need of food and I was—I got into the United

Nations because I suggested we work out a deal

that let them carry their own load instead of con-

tinuing to use the taxpayers' money, and that is

how part of this came along. And I visited with

people in Italy many times, and I guess they made

tw^o trips to this country—two of the principals

to this country.

I called upon the heads of the Catholic church;

I have called upon the heads of the government,

of the people, [119] and everybody was agreed, for

the reason I explained to you.

Q. Now, you mentioned a considerable number

of coim.tries with whom you discussed or dealt with

with respect to possibilities of establishing plants.

In those cases did negotiations take place in your

office in Oakland, or elsewhere?

A. Part of the time, part of the time ; but some

of them in Oakland, a good many of them in Oak-

land. As a matter of fact, I suppose in the United
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States most of them were in Oakland, but many
times we went to these foreign countries and nego-

tiated right on the ground.

Q. Now
A. At their request, as a rule. Generally, you

will find that some requests, a letter or some tele-

phone—something, you will find requests for many
of these places for negotiations.

Mr. Resnik: May I request that counsel ask the

mtness to state the period of time that we are talk-

ing about. We have covered a vast numl^er of

years.

Mr. Stacey H. Dobrzensky: I originally asked

questions with respect to the years 1948, 1949 and

1950 and directed the rest of my questions to those

years.

The Witness: How accurate are you on those

dates? You want it on the morning of October 10,

or do you want it sometime in those years? If

you want those years, that covers these negotia-

tions, if that answers your question. [120]

Q. (By Mr. Stacey H. Dobrzensky) : As a mat-

ter of fact, during tliose three years almost all the

time you were talking to someone about various one

or the other of these countries and working out

arrangements ?

A. It is a great idea if we can get it all finished.

Q. You mentioned in respect to the Italy deal

that the inconverti]:)ility of the lira was the stum-

bling ])lock. Was that true of the other comitries

as well?
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A. Yes. If you Jook back iii our monetary sj^s-

tem and just what happened here, you will find that

money tightened up from the time we started. The

matter of conversion and the stability of currencies

in foreign countries was changing. Take Mexico.

The peso went from, what, 2.60 when Mr. Roose-

velt came in to about 11.20 or 11.80 sometimes now,

and it has been fluctuating in between. Unless

you can get a stable currency there is no way you

can do business.

And you see—you repeait your question. I only

think I partly answered it. Would you repeat your

question again?

Q. Yv^hether or not the inconvertibility that was

a ]oroblem in Italy was also a problem with the

other coimtries?

A. There has l>een no plan set up to convert,

and Allen Sproul was the i)resident of Federal

Reserve and I knew him quite well. He assisted

in trying to get the high levels to adopt a method

of exchange. In fact, we prepared a plan for ex-

change, and you mil find a little of it right in the

PL—Public Law [121] 480 that was only passed

a year ago. I think it moved slowly. It is like

that in these things.

Q. I take it that none of these plans that you

worked on during the years 1948, 1949 and 1950

materialized l^ecause of its inconvertibility?

A. That's correct. Without that you can't make

it work at all.
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Mr. Stacey H. Dobrzensky: I have no further

questions. You may cross examine.

Cross Examination

Q. (By Mr. Resnik) : When did you open your

first plant under this plan of recombining milk in

foreign countries?

A. In reference to Continental?

Q. In reference to your activities?

A. Well, am I—I can—I don't know.

Mr. Milton W. Dobrzensky: The witness has

testified, your Honor, that none of these plans that

he negotiated, none of these deals came to fruition,

and the question is when he opened the first plant

that was never opened. That is what was puzzling

the witness.

The Court: This is cross examination, Mr. Dob-

rzensky. If you feel your witness doesn't know

the facts, that you have to testify for him, of

course, I mil have to take that into consideration.

Mr. Milton W. Dobrzensky: I withdraw the

statement, your Honor.

The Court: Did you get an answer?

Mr. Resnik: We have no answer, your Honor.

The Witness: Will you repeat your question?

Mr. Resnik: Mr. Reporter, will you read the

question ?

(Question and answer read hy the reporter.)

The Witness: I think that's correct, if you are

asking me about Continental.

Q. (By Mr. Resnik) : No, I am
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A. As an individual?

Q. When you, as an individual, or through any

of your corporate enterprises.

A. Oh, oh; as an individual. I operated the

first plant in—let's see, November, '46, in Mexico.

Q. Was that Lecheria Nacional?

A. Lecheria Nacional, si senor.

Q. Thank you. Then did you open any in 1947?

A. I think we extended the Lecheria Nacional

and another plant, Lecheria Sanataria, in Mexico.

And following that, if I may add, I think we put

up the Moderno Dairy. These are all that I recall

during the period I had anything to do with it.

Q. Those were in Mexico ? A. Si. [123]

Q. And they were your acti^dties through your

company, International Dairy Supply Company?

A. No, nothing to do with it at all. No rela-

tionship at all.

Q. AVere you acting as an individual in those

enterprises ?

A. As a consultant. I went down there as a con-

sultant at the request of President Aleman. He
was at that time not president and exxiected to be,

and his judgment was sound. He later ended up

as president.

Q. There came a point of time when you became

president of International Dairy Supply Company
and its sole owner? A. That's later.

Q. AVlien did that occur?

A. Oh, that was in—let's see. That was in July

of '48, and all of the work that I did that I just
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mentioned here was all clone prior to that, and I

had no further relationship with Mexico after

that.

Q. Then there was also formed and you became

a stockholder in a company known as International

Dairy Association ? A. That's right.

Q. There was also formed a company known as

International Dairy Engineering Company?
A. That came later. I operated it. I operated

the engineering end of it as D.B.A., doing business

as dairying engineer. There was no corporate at

that time. [124]

Q. In 1948 and 1949 and part of 1950

A. Well, that is—at that date, yes, back when
I did the engineering work.

Q. Now, you stated that at present there are

some plants in foreign countries other than Mexico

which are recombining milk? A. Yes.

Q. When were they established?

A. When what?

Q. When were they established?

A. Well, let's see. General MacArthur asked

we make the survey in 1947, I believe. I don't

Avant to be held to the exact dates. I can get them

for you exactly if you want them. A])out '47, and

a survey was made, and I entered into an agree-

ment. We all bid on it by negotiations, and I was

awarded the contract and the government wanted

me to make it a corporation.

Q. And that was

A. That was the International Dairy Supply
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Company, and that was the plant that other people

thought they would go in on. When it got dow^n

to the final deal there was—I went in on it.

Q. International Dairy Supply Company had

the contract to supply milk to the Far East for the

armed forces?

A. I had it personally, and before we finally

closed it, why, they thought I should incorporate,

put it into a corporation, [125] so we put it into a

corporation and—I said I did it. I should have

included the Bank of America.

Q. Then in connection with the fulfillment of

that contract, it was necessary for you to get in-

gredients in this country and ship them to these

foreign countries?

A. Read his question again, will you please? Or
you state it over.

Q. I will be glad to.

In connection mth your fulfillment; that is. In-

ternational Dairy Supply's fulfillment of the con-

tract in the Far East, it was necessary for you to

obtain raw materials and other ingredients in this

country and sliip them overseas?

A. That's correct.

Q. And they were shipped overseas in cans?

A. That's correct. The contract called for that.

The Buy American Clause required I get the prod-

ucts in the United States and the specifications

called for cans.

Q. And those cans were ordered from Western

Can Company here in San Francisco?
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A. Yes, that's correct.

Q. Now, then, after

A. I didn't say Supply Company ordered from

Western Can. If I got your point, you aren't ask-

ing me who bought them. You said I—you mean

under my direction ? That is what you mean, is it ?

The Court: Let's have the question read.

(The question was read by the reporter.)

Mr. Resnik: I don't think there is any confusion

in the record on the point.

The Court: There shouldn't be.

Q. (By Mr. Resnik) : Now, after the erection

of the plant in the Far East, I gather that no

plants were erected in any other coimtry during the

years 1948, 1949 and 1950?

A. Not to my knowledge, which I had anything

to do mth.

Q. That is all we are asking you, matters within

your own knowledge.

A. You aren't referring to the ones the United

Nations built and i^aid for, are you?

Q. No, no.

A. I see. All right. I did design and engineer

and super^dse the constiaiction, but I had nothing

in it, and it is mm by the people in those countries.

Q. Now, when after 1950 was a plant erected in

which you or your enterprises had an interest?

A. When?
Q. Yes.

A. 1950. I will have to kind of take you over the

hurdles to bring you up to date. We built five plants
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weeks if eveiything goes well, in cooperation with

the United States Government and PL 480, and our

own capital.

Q. When you say "our oAvn capital" whose cap-

ital is it?

A. Foremost Dairies capital.

Q. Foremost Dairy?

A. Yes. And it's separate from Supply Com-

pany. It is called Foremost Dairies of Bangkok,

Ltd. I said some local capital in Thailand. There is

another in Formosa that will be opened by the first

of December. That's Foremost Dairies of Taiwan.

That will be opened along in the first of December,

selling American dairy surplus products that tax-

payers are now holding in the warehouses here, and

we sell them for money, and that takes it off the

taxpayers' role, and feeding people.

I have a little theory that as long as you have as

many hungry people in the United States you will

never have peace until you have fewer— you are

going to have fewer before you have peace, and I

am a bit proud of being an American, sir.

Do you want more about plants?

Q. As I gather, these are plants that are being

erected in connection with the operations of Fore-

most Dairies?

A. That's right, that's right; and we are build-

ing one in [130] Athens, Greece that will be opened

in a couple or three weeks in Athens, Greece.

I think there are two in Turkey having to do with

the—this isn't classified, so it is all risrht. United
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States Air Force— in fact, the one in Athens,

Greece is connected with the United States Air

Force. Some of the material I can't give you, but

I can give you that much, I think, mthout divulg-

ing anything I shouldn't.

Q. Getting back to the years 1948, 1949 and

1950, when you say that some lolan was de^dsed or

conceived for the erection of plants in foreign

countries with various interests joining together,

I gather that Continental Trading was to be a par-

ticipant in that in some wayf

A. Continental Trading—I have nothing to do

with Continental Trading except I got these people

that owned it—^I sold them on an idea, at least I

thought I had, to be the financial house to make it

to get the money to build these—to carry the fir

nances in to do these dairy jobs in foreign coun-

tries. They had nothing to do with the operations of

milk plants, they had nothing to do, but were sim-

ply a financial house only. They had money and

—

some money, and I tried to make that available for

the purpose of financing these various dairy com-

panies. Nothing to do mth Supply Company, l>ut

with these other operations. International Dairy

Association, to be more specific.

Q. There never came any time that you had to

make any [131] demand upon Continental Trading

for its funds, because you never developed any

plant, isn't that correct?

A. They bought—yes, I made demands on them.

I asked them if they would—being president, and
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the free enterprise system and what seemed to be

good business in getting this overall job done, I

asked them to— I took it up mth them, and they

told me it would be all right to use them to supply

cans and we bought cans. We had to buy them for

other plants, if we had other plants, and I bought

the cans from Continental Trading.

Q. Did Continental Trading have a warehouse

of cans that you would order from ?

A. No. That was handled—no, they—Continen-

tal Trading bought their cans from Western Can
Company, and was handled by my secretary. She

handled it. It was a simple matter. Send the order

for the cans; there was only two types of cans, so

there was no—simple job.

Q. It has been stipulated that International

Dairy Supply in 1948 ordered cans directly from

Western Can Company. Are you familiar with

that? In connection with these orders in connection

with the fulfillment of the Army contract?

A, I don't recall it. It could have been. I don't

recall it happening because they could have Ix^en

the deal hadn't been completed mth Continental

Trading so that they would participate as I have

outlined to you. I am not saying [132] yes or no.

I would have to verify that.

Q. Let me ask you this: How did International

Dairy Supply get its cans after 1950?

A. After 1950— Continental Can went out of

business did it?

Q. Continental Trading?
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A. Trading, I meant. In 1950^—I think that was

the date, and 1950, and the contract— in the Far

East it was a short—in fact, it reached the end of

its period, its first period since it had been renewed,

and they went out of business and I think Conti-

nental—I don't mean Continental; I mean Supply

Company ]3ought cans, I think, directly from West-

em. Now that is handled by my procurement. I can

get the exact information.

Q. Did International Dairy Supply, or did you,

have a contract with Continental Trading for the

acquisition of cans?

A. I don't know whether it was a written con-

tract or whether it was an oral contract, an agree-

ment. I will have to look at it.

Q. Did you bring the records that were re-

quested of you in response to the subpoena ?

Mr. Stacey H. Dobrzensky: I think, counsel, we

have the records.

Mr. Resnik: Then I would ask you to produce,

if there is in existence, such a written contract be-

tween International [133] Dairy Supply Company
and Continental Trading.

Mr. Milton W. Dobrzensky: There is no such

contract within any of the files that were supplied

to us.

The Witness: I don't know of any, I can tell

you that. I told you I would have to look it up to

find out.

Q. (By Mr. Resnik) : Well, now, didn't there

come a point of time in 1951 when you arranged
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some sort of a settlement with Mr. Axel Wenner-

Gren and received a substantial amoimt of money
from him?

A. '51—substantial amount of money from him.

I will tell you what you can find. You can find—if

I did, it is in my tax report, and you have access

to it.

Q. I am asking you.

A. I got no money except what I have got

Mr. Resnik: I mil ask the Court to instruct the

witness to i>lease answer the question.

The AYitness: I can't answer the question cor-

rectly, but I will get it for you, sir. It is in the tax

report, and I will get the tax report.

The Court: Well, are you saying that you don't

remember ?

The Witness: Yes, sir; other than to say my
money I got, I know it's reported in my tax report.

Q. (By Mr. Resnik) : xVfter Continental Trad-

ing Company left the comitry, in early 1951, didn't

you have some further negotiations personally with

Mr. Axel Wenner-Gren?

A. Don't think I have seen Axel since that time.

Q. Didn't you receive from him the sum in ex-

cess of $50,000 after that time?

A. After that time?

Q. After Continental Trading left the country?

A. I will get that infoiTnation. I don't recall,

sir. I will get the information for that, too. Unfor-

tunately I have quite a few activities, and I can't

keep all these in my mind.
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Q. With whom did you discuss the question of

the can transactions that you said were engaged in

between International Dairy Supply and Continen-

tal Trading?

A. With Axel Wenner-Gren, probably.

Q. T\Tien did that take place?

A. Prior to buying any cans.

Q. Was he in the country at that time?

A. No, I imagine he was in Mexico.

Q. Did you make a trip to Mexico ?

A. I have been to Mexico a hundred times, and

I can't tell you which one of those trips it happened

to be on.

Q. In connection with your travels on behalf of

[135] Continental Trading, were you reimbursed by

that company for your travels?

A. I received the salary, and I think I got ]3ack

my traveling expenses. I usually do. I intended to,

if I didn't.

Q. I am not asking you to tell us. I am asking

whether you know if you got paid for your travel

on behalf of that company?

A. Out of pocket expenses, why, sure. That is

standard procedure. I suppose I did, and I don't

think he owes me any money.

Q. Can you explain to us why International

Daily Supply, after it had engaged in the operation

of acquiring cans directly from Western Can Com-
pany, then sought to introduce Continental Trading

into the picture?

A. Wliy, I thought it was a free country, pri-
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vate free enterprise, and I don't think there is any

law that tells me to buy from you or you or you.

There is nothing about that, so midoubtedl^^ it Avas

a good business decision, in which I probably made

the decision, with their approval, to buy the cans.

I am sure they would take the approval because I

think they got tive per cent market, which is a very

small amount of money. We tied their money up,

see.

Q. How much money of theirs did you tie up on

these can transactions?

A. I don't Iviiow. ^^Hiat is a car of cans worth?

Q. Why don't you tell me?

A. I don't know. I, can get it, though.

Q. Weren't most of those invoices for cans in

the amoimts of $2000 or thereabouts?

A. Have you got a copy? I can look at it and

tell you.

The Court: You are showing the witness what,

please ?

Q. (By Mr. Resnik) : I am showing the witness

Petitioner's Exhibit 34.

A. Yes, this roughly—this is a regular invoice,

Western Can Company.

Q. They were about $2000.

A. How much.

Q. About $2000.

A, It says $2000 here, but you say three. Where
do you get three?

Q. I said two.

A. I misunderstood you. That's right.
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Q. And upon receipt of the invoice Continental

Trading paid for it, you say?

A. I am sure tliey did, or Western Can would

never have sold the cans.

Q'. Didn't immediately thereafter International

Dairy Supply send its check for payment of it?

A. I suppose they did.

Q. How much money was tied up for how long

a period in [137] connection with the transactions?

A. I don't know. Gret the checks and you will

find out. I can't tell you how much is tied up here.

Look at the bill. You got the check in your hand.

Q. Mr. Turnbow, let's assume the picture as you

say it happened, that pursuant to requests from

International Dairy Supply for cans Continental

Trading calls Western Can Company and orders

about $2000 worth of cans. Then the cans are

shipped, and Western Can Company sends over an

invoice for $2000 to 1>e paid, and that is paid hj a

check of Continental Trading Company. Now, im-

mediately thereafter didn't Continental Trading

Company receive a check in like amoimt from

International Dairy Supply Company and in con-

nection therewith, I show you Petitioner's Ex-

hibit 35.

A. So what? Nothing wrong about that.

Q. No, I am not saying anything is wrong.

A. I agree with those facts.

Q. Do you mean to tell the Coui^t this transac-

tion was engaged in because you wanted to tie up

$2000 for a period of about three days?
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A. No, I didn't say tliat. I said

Q. If the facts so establish, wonld you still

maintain that this transaction was entered into be-

cause you wanted the use of Continental fluids?

A. If for no other reason, sir, if for no other

reason, [138] I have a right as a private citizen

doing business under the free enterprise system, to

buy the cans wherever I want to buy, for whatever

price I want to pay. If I lose money, there is noth-

ing wrong about it. I have done nothing any busi-

nessman hasn't done. I have got that right of deci-

sion—I better add "yet" on to that thing.

Q. Did you think it was good business to pay

five per cent more for cans and also the additional

costs of your secretaiy and other office help in con-

nection therewith?

A. I must have or I wouldn't have done it.

Q. I am asking you; do you know?

A. I must have or I wouldn't have done it, and

let me tell you probably Supply Company couldn't

have bought those cans direct because Continental

Can were not in business. That may have some

bearing on it, but whether it was or not, there is

nothing to prevent me from buying something and

paying too much for it.

Q. I understand that in your own personal ac-

tivities, as well as in the activities of Continental

Trading Company, Mr. Dobrzensky, Sr., who is sit-

ting at the counsel table, was your attorney and

legal advisor?
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A. Yes, that's right. I had a right to do that,

too.

Mr. Resnik: I would ask the Court to instruct

the witness to answer the questions and not to

engage in side remarks, and we mil proceed more

rapidly. There is no question [139] that he has a

right to do many things, but I don't think he has

the right to make those remarks in the court.

The Court: Move to strike, Mr. Resnik, if there

are any answers of the witness that are not respon-

sive.

Q. (By Mr. Resnik) : Did you discuss with Mr.

Dobrzensky, Sr. the question of these can purchases

in 1948 and 1949?

A. I don't recall discussing it, but I discussed

most everything with him of every nature I needed

to discuss with my attorney.

Q. In connection with the activities seeking to

establish recombined milk plants in foreign coun-

tries

A. I am sorry, I didn't hear your statement. I

just got off the plane a few hours ago, and I still

got the motors roaring in my ears, and if you will

speak a little louder I mil appreciate it.

Q. You testified on direct examination that in

1948, coimnencing in 1948, I believe, thereabout,

some activities were undertaken by you in connec-

tion mth the possible erection of recombined milk

])lauts in other countries. You ran into a problem

of not being able to convert foreign cun*ency into
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between Mr. Turnbow and [142] Mr. Wenner-Gren

after 1950; secondly, the matter of his travels to

Italy in connection with the opening of a recom-

bined milk plant in that coim^try.

Q. (By Mr. Resnik) : Was the question of con-

version of foreign currency present in all of the

activities that were undertaken at that time with

reference to all countries?

A. Not Mexico. It was not in this deal.

Q. I realize that.

A. Yes. The answer to the question is yes, ex-

cept not Supply Company, because that is made

with the United States Government and that is on

a strictly dollar basis, and therefore there were

none there, and under PL 480, now—you could have

done it now.

Q. Would it have not been possible for you,

through your own enterprises, to have conducted

these activities?

A. I didn't have enough money. Outside of that

it would have been all right.

Q. Now, you have been asked in connection with

various loans that were made hy Continental Trad-

ing from the Bank of America and from Central

Hanover—were any sums of money from those

loans used in connection with the erection of any

recombined milk plant?

A. No, excex^t there was some money sent to

Mexico that they may have put into some of the

Mexican plants. I could not [143] verify that.

Q. You don't know that?
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A. I couldn't tell you at this moment.

Q. Didn't you in 1947 act as attorney in fact for

Axel Wenner-Gren in this comitry?

A. I think that is about the right date.

Q. Didn't you, in connection with your activi-

ties as attorney in fact, negotiate personal loans

to him from the Bank of America'? A. Yes.

Q. Didn't you also, in coimection with your ac-

tivities as attorney in fact for Wenner-Gren, nego-

tiate personal loans to him from the Central

Hanover Bank? A. Yes.

Q. And at the time that

A. I could add that I tried to get him interested

in the Far East operation, ]3ut he wasn't interested.

I would liked to have had him in on this, too. Mr.

A. P. Giannini came to help me out.

Q. As president of Continental Trading do you

know what use was made of the funds that were

borrowed from the bank?

A. Only indirectly to some extent. I know they

were used by Axel. Axel wanted to use them for^

—

and partly for this can deal.

Q. How much money did they use on the can

deal? [144]

A. I don't know. Let's see, it's $2000^they told

me, my secretary told me something like 90 car-

loads of cans. Is that about right? You have the

information. I think it's about 90' carloads. You
have the infoiTnation.

Q. Now, Mr. Turnbow, you are a man who h.as

been in business for a long time
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A. I think they sold Servel, and I don't recall

whether they sold any Electrolux. I don't think

they did. I think those are the two securities that

were involved, Electrolux and Servel, and they

sold their Servel, but I can't recall on Electrolux.

I don't think they did Electrolux.

Q. Well, now, those securities were owned by

the company when you became its president, were

they not?

A. Yes, sir. That is the way I recall it.

Q. Those securities were sold in order to liqui-

date the indebtedness that was

A. The money borrowed prior to that, that's

right.

Q. In connection with your activities as attorney

in fact for Mr. Wenner-Gren, did you, on his be-

half, or did he personally loan money from a com-

pany known as Teleric Incorporated?

A. Kno^^m as what!

Q. Teleric—T-e-1-e-r-i-c. [147]

A. Would you state the question again, and I

will see if I can auvswer it.

Mr. Resnik: Will you read it?

(The question was read by the reporter.)

The Witness: I don't know the answer to that

question. They were—Teleric is a corporation in

which I had nothing to do with. I think, as I

recall, it was in existence back prior to my many
connections with this, but what was done about it,

I may have sent some money to them if he told

me to, but I ca.n also find that out; my secretary

would handle that.
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Q. (By Mr. Resnik) : No need for that. Dur-

ing the years 1948—during the year 1948, what

were your activities as an individual; what offices

did you hold'? A. Offices I held?

Q. Yes, in various companies.

A. I had my own personal business.

Q. That was International Dairies'?

A. No, just my Grover D. Turnbow business.

Q. Oh, I see.

A. And I was president of International Dairy

Supply Company during that year it was organized

—in 1948 you said, didn't you?

Q. Yes.

A. And I was president of Continental Trad-

ing. I don't [148] recall any others at this moment.

Q. Did you have any office in International

Dairy Association?

A. Oh, yes, that's right. International Dairy

Association, which never functioned to speak of,

but I was president of that, I l^elieve.

Q. Wliat about International Dairy Engineer-

ing Company?

A. That was just D.B.A., doing business as a

private—what I said a moment ago, doing business

as International Dairying Engineer. Later it was

incorporated.

Q. Were there any changes in your acti^dties

in 1949, other than those we specified for 1948?

You have more offices?

A. You asked me the same question for '49?

Q. Yes.
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A. Get your hand down. I can't hear you, see.

Offices in '49^—I was still president of International

Dairy Supply Company, I don't recall whether

Engineering was incorporated at that time or not.

If it was I was the president of that; and when
did Continental Trading withdraw from the United

States activities? I was asked to resign, and you

got that date.

Q. Yes, we have stipulated.

A. I was president up to the time they asked

me—or some time a little before that, wiien Mr.

Schultze came, I believe Mr. Schultze and Mr.

Grenrdnger.

Q. Were you familiar with the acti\4ties of Mr.

"Wenner-Gren [149] wdien you acted as his attorney

in fact?

A. As much as—to some extent. I don't think

any]3ody is fully familiar with him being

Q. Wliat was the extent of your knowledge of

his activities? What did you know of him?

A. What I know of him?

Q. Yes.

A. Oh, I had knowTi Mr. Wenner-Gren since

1938 when he^—^when the Southern Cross picked up

those 300 people in the^—out from Norway, and

saved them from drowning and brought them into

port, if you remember that, and he was awarded

a scroll of honor for having done this meritorious

act, and everything he did. He came into this

harbor in 1938, and that is where I first met him.

I have knowTi him for a good many years.
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What would you like to have me tell you al^out

him?

Q. What were his business activities with which

you were familiar during the time you were his at-

torney in fact?

A. This is onl}^ hearsay, but he had Electrolux

business in 48 countries in the world. He has Ser-

vel in many coimtries. He was interested in many,

many enterprises. He is one of the few billion-

aires in the world today.

Q. Were you familiar with any of his activities

in the Republic of Mexico?

A. Oh, the milk business. I got him interested

in the milk lousiness. I wouldn't have gone for-

ward without getting [150] him interested in it.

Some of the Mexicans agreed to put in some money,

but that didn't come through and he put some of

his own into it; otherwise we would probably have

never had a good milk supply in Mexico if it wasn't

for him.

Q. Wasn't he in other ventures in Mexico him-

self?

A. He owTied the Telefonos de Mexico, in which

I had no interest.

Q. That is comparable to our American Tele-

phone and Telegraph Company?
A. No, it is much smaller, senor, si. It is not

nearly so big.

Q. Fewer telephones in Mexico?

A. It does have telephones, yes, and the Ericsson

Company down there, which is OAvned by some
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Swedes—he was interested in that, too. They are

all one company, I believe, and he was interested

in Banco Continental, and he is interested in—^h©

has some ranches, some farms down there. He has

—he owns the Rancho Cortez, the old original

rancho over near Cuemavaca, 90 acres there he re-

habilitated. He owns really—he owns Paradise

Island off of Nassau, and he owns half of Bermuda
Island, and he has the Viking Wenner-Gren Foun-

dation and gives Stanford a couple of $300,000 a

year, and 25 other institutions he gives out of that

foundation a year. In fact, that is one of the ways

I got connected with him, to get some money for

the University of California to do some research

work. [151] That is, he came ])ack in 1938 which

l^rought about our acquaintance.

Q. How much money did you borrow for Mr.

Wemier-Gren when you were his attorney in fact?

A. I would like to answer your question point-

edly if I can, but I just can't tell you. Several

million dollars.

Q. Did he indicate to you or did you know what

use he planned to make and Avhat use he did make
of those funds?

A. Well, partially. I was hojiing they would

all be used in recombined dairy plants in foreign

countries, but I have explained the reason it Vv^asn't

—I couldn't use it for that, and he used the money

for some of his other entei'prises, which I have

little or no information about. It was his money,

it w^asn't mine, see.
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Q. How were you reimbursed or remunerated

for your services as his attomey in fact?

A. Well, Continental Trading—I was paid a

salary by Continental Trading. I believe it was

a thousand dollars a month.

Q. You only received that salary in the year

1950?

A. I don't know if I did or not, but if I did it is

reported.

Q. Didn't you receive 10,000 shares of Interna-

tional Dairy Association stock?

A. Yes. You want it?

Q. As remuneration? [152]

A. Yes. Do you want it? I got the paper. I

did have the paper. I took it back. The company

never produced anything, so it would have l>een

good if it had amoimted to anything. It is one of

those things, you know.

Q. After 1950 did you receive any funds from

Mr. Wenner-Gren for Continental Trading Com-

pany in connection with any of the services or ex-

penses you incurred on its behalf?

A. I am sure I didn't.

Mr. Resnik: I have no further questions.

Mr. Stacey H. Dobrzensky: We have no further

questions. With respect, your Honor, to the mat-

ters that counsel raised, information he wanted

from Mr. Turnbow, I suggest if you plan to take'

a recess we will see if we can obtain that during

that period.

The Court: If we took a very short recess there
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probably wouldn't be time enough. I supx)ose it

would be time enough if we took three quarters

of an hour or so to bring us back here at the time

we recess for lunch. Would it be agreeable if we
go over now until 2:00 o'clock?

Mr. Resnik: I have a witness here.

The Court: Can you put him on?

Mr. Resnik: I think I can. That is, if the peti-

tioner rests.

Mr. Milton W. Dobrzensky : We have yet to pro-

duce two pieces of information on the two points

before the witness' [153] testimony is concluded,

and technically I don't suppose we could rest until

then. We have nothing further to offer after the

testimony of this witness is concluded, and in effect

we have rested when his testimony is complete.

The Court : Won't that be satisfactory, Mr. Res-

nik? Ob^dously if you bring anything out on cross

they w^ould have a technical oioportunity for re-

direct.

Mr. Milton W. Dobrzensky: We have no fur-

ther redirect contemplated now. Mr. Tumbow's
office is a block and a half away.

The Court: This occurs to me. Mr. Turnbow
could go back now while Ave are hearing from this

other witness and return here even before we recess.

Mr. Milton W. Dobrzensky : Yes.

Mr. Stacey H. Dobrzensky: May I suggest we
take a brief morning recess and obtain—arrange

with him with respect to getting the information.

The Court: You will need some time for that.
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Mr. Stacey H. Dobrzensky: Five minutes.

The Witness: I want to x^oint out I don't know

whether this information is here or

Mr. Milton W. Dobrzensky: That is what I

wanted to check.

The Witness: If it is at my office the answer is

simple. If it is in Oakland, it mil take a little

time to go [154] get it.

Mr. Milton W. Dobrzensky: We will ascertain

that with a telephone call.

The Court: It is really not necessary unless he

needs the services of you gentlemen in finding that

out, because I was going to suggest if he comes

back here before 12:00 o'clock we could try to put

him on. It is understood he will come back at 2 :00,

is that satisfactory?

Mr. Milton W. Dobrzensky: He will be able to

be back before 12 :00 or close by.

The Court: All right.

The Witness: I am sorry I was not here on

Monday, your Honor.

The Court: It worked out all right.

Mr. Resnik: May we take a brief recess?

The Court: I thought not, but if there is any-

thing to be served by it we can do it.

We will take a five-minute recess.

(Short recess.)

(Witness excused.)

Mr. Resnik: In light of the understanding

reached before the adjournment for the recess, the

respondent will now call as its witness Mr. Almand.
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WILLIAM C. ALMAND
called as a witness for and on behalf of the Re-

spondent, having [155] been first duly sworn,

was examined and testified as follows:

The Clerk: Will you please take the stand and

state your name and address for the record?

The Witness: My name is William C Almand

—

A-1-m-a-n-d. I work with the Western Can Com-

pany, San Francisco.

Direct Examination

Q. (By Mr. Resnik) : How long have you been

in the employ of the Western Can Company?

A. Ten and a half years.

Q. What is your present position?

A. Well, I am what they call their inside sales-

man. To be more specific, all the orders and pro-

ductions are funneled through me before they go

into the plant; either directly or I receive them

personally, or come tlirough somebody else and I

get them.

Q. You were so employed by Western Can in

1948, 1949 and 1950? A. Yes.

Q. In substantially the same capacity?

A. That's correct.

Q. In fact, the same capacity?

A. That's correct.

Q. In connection with your services as an em-

ployee of [156] Western Can Company, can you

describe briefly to us how orders passed over your

desk, or x^assed through you?



Com>missioner of Internal Revenue 227

(Testimony of William C. Almand.)

A. I would say that practically—^well, maybe 90

per cent of all orders received for us—by us, rather,

for manufacture and shipping of containers is

verbal. Some are and some are not confirmed in

writing. It is like any other business. You deal

in good faith and you know who you are dealing

with.

Q. ISfow, you are here in response to a subpoena

served upon the company? A. That's correct.

Q. You have brought with you in response to

subpoena duces tecum all the records of your com-

pany relating to can transactions during the years

1948, 1949 and 1950 with a company known as

Continental Trading, Inc., as well as International

Dairy Supply Company, is that correct?

A. That's correct.

Q. Now, in connection with the orders that came

to your department in the name of Continental

Trading, were those orders, or many of them, com-

municated to you over the telephone?

A. I would say practically all.

Q. Witli whom do you have contact in connec-

tion mth those telephonic orders?

A. Well, as I recall, for the most part it was

with Miss Palmer or Mr. Wickersham.

Q. At the time that an order came in over the

telephone [157] did you take any steps to formalize

that in accordance with your company's procedure ?

A. Well, what do you mean by formalize?

Q. Did you write it up in a memorandum or in

an order?

A. We immediately entered the order to alio-
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cate production and shipping programs, and so

forth, and materials and so forth for their—for

the joarticular order involved.

Q. This is the form?

A. This is the form we wrote the order up on.

Q. The witness is handing me a yellow form

which appears to be a carbon copy?

A. That's right.

Q. A carbon copy of the original?

A. That's right.

Mr. Resmk: I ofter this as Respondent's Ex-

hibit.

Mr. Milton W. Dobrzensky: May we see it first,

please.

Mr. Resnik: I am sorry. I thought you saw

these.

Mr. Milton W. Dobrzensky: I don't know what

you have reference to. We may have seen it.

The Witness: Could I ask the Court that these

records be returned to us after they have served

their purpose?

The Court: Well, that can be done. Serving

the purpose may mean a matter of delay of quite

a long time.

The Witness: I see. [158]

Mr. Resnik: If your Honor please, if any of

these records are received in evidence I will ask

leave to mthdraw them at the close of the hearing

here and sul^stitute i^hotostats and return the orig-

inals to ^Ir. Almand.

The Court: Normally we would stamp the fact
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that it was an exhibit on the document. Have you

any objection to that?

The Witness: No, not at all.

Mr. Resnik: I will offer the exhibit referred to

as Respondent's Exhibit next in order.

The CouH: Any objection?

Mr. Milton W. Dobrzensky: No objection.

The Court: It will be received and marked in

evidence.

The Clerk : Respondent's Exhibit No. D received

in evidence.

(The document above referred to was re-

ceived in evidence and marked Respondent's

Exhibit No. D.)

The Court: I neglected to ask you, Mr. Resnik,

about the second supplemental stipulation. That

has no exhibits?

Mr. Resnik: That is correct. It has no exhibits.

Q. (By Mr. Resnik) : I show you now, Mr.

Almand, Respondent's Exhibit D, and we note

thereon some writing in pencil, and referring first

to the writing at the bottom, which apparently is a

telephone [159] number, "KL 2-2833, Extension

6265, Resnik." That, I gather, was added much

later than the time that this docvunent was exe-

cuted?

A. As I recall, you people have been calling

from time to time through the years about these

records involved here, and at the time we were look-

ing at them—that is Mr. Wood's, Henry Wood of

our company's writing, he just wrote which appears
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to be your telephone nmnber to see what he could

find or give- you some information or something.

Q'. Ignoring that part of the penciled writing,

which happens to be circled, also will you look at

the other penciled writings and tell me whether you

can explain what the other penciled writing is'?

A. Well, the number 100 serves Continental

Trading purchase order number, which in turn, re-

ferring to

Mr. Milton W. Dobrzensky: Would you speak a

little louder?

The Witness: There is a number 100 on their

order which refers to the customer's purchase order

number, which is Continental Trading Company's

number, designating a certain shipment for a cer-

tain time at a certain location calling for a certain

type cans which is involved in this order. The other

—there is some other penciled notations on here

about paper lining the cans, lining the sides and

floor of the car mth paper. When you first start

shipping cans for a customer you [160] have to go

along—you learn these different specifications and

you have to learn what they want, what those nota-

tions are, what are involved here.

Q. (By Mr. Resnik) : This Exhibit D, as well

as all the other orders of the same type, bear a date

on them, do they not? A. That's correct.

Q. What is that date representative of?

A. That is the date that the order was received

from the company involved, the customer.

Q. That is the communication over the tele-
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phone? A. That's right.

Q. And after that telephone order is received,

was it, in the case of cans shipped on behalf of

—

in the name of Continental Trading Company, fol-

lowed np ]>y a written confinnation ? A. Yes.

Q. Did those confimiations come in generally

the following day?

A. There is no set tune on them. They could l^e

the next day or the next week or any amount of

time involved when they got around to doing their

clerical work. It was a matter of confiiTaation for a

matter of record. Most large companies do send out

purchase orders to confirm their transactions. It is

a simple matter of keeping their records straight.

When you do [161] a large volmne of business and

you try to remember all the transactions, verJDally

or orally, I think it tends to lead to a. lot of con-

fusion.

Q. Were you familiar with the type of cans that

were being ordered? A. Yes, sir.

Q. Were you familiar with the fact that all of

the cans were to be used in connection with the ful-

fillment of a contract with the armed forces in the

Far East?

A. Yes, sir. I was aware of that fact, yes.

Q. In that connection, then, there was no billing

for sales tax?

A. No. Food products in general do not carry

sales tax.

Q. Now, was it necessary at that time for you,

in order to obtain the raw materials necessary for
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the production of cans, to indicate to your suppliers

that some of your products were being made in con-

nection with the fulfillment of orders for the gov-

ernment or the Army?
A. Well, that's a rather broad question. We

make many, many types of containers under many
types of specifications. In this particular instance

the government specified what type of materials

were to be used for the products involved, and

^^^llen we order plate for our supplier, the tin plate,

that is, to fabricate these containers, it is ordered

by size. In other words, we have to order tin plate

sheets, which is by size, per [162] container to be

fabricated. It takes from our mill supply—mill sup-

plier 90 days usually to get raw materials.

Does that answer your question?

Q. Was there any shortage of raw materials at

that time? A. At what time?

Q. 1948, 1949 and 1950?

A. No, not noticeably so. Well, let me qualify

that. In 1950, I believe, is when the Korean War
broke out, around August. At that time the govern-

ment put restrictions on tin plate products. That

didn't take effect until later in the year.

Q. I will ask you, Mr. Almand, if you would

look at your records of the confirmation orders that

you would write up and ask you when you received

the telephone order with reference to a. purchase

order No. 102 of Continental Trading, Inc.?

A. 102?

Q. Yes.
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A. AYliat do you want to laiow about it? Would

you repeat the question?

Q. When did they telephone that order in to

you? A. March the 21st, 1949.

Q. N'ow, with reference to purchase order No.

103, when was that telephoned in?

A. April the 4th, 1949. [163]

Q. What about purchase order No. 104?

A. April the 14th, 1949.

Q. A\nien did you receive from Continental

Trading the written confinnation of purchase order

No. 104?

A. Well, I don't have a record of it. It was not

stamped, no.

Q. It was not stamped? A. No.

Q. Did your company continue to supply the

precise tyi^e of can after 1950 to International

Dairy Supply Company?
A. Yes, sir, and I am happy to say we still do.

Q. Now, how is the price determined that your

company charges for the cans here ordered?

A. Well, we have one price only for our con-

tainers of a ceriain type, of a certain specification.

That only fluctuates normally due to increases or

decreases and the cost to us of our mill supplies,

which in the last ten years have always been up

rather than dovm, and our labor and other raw ma-

terials, other than tin jolate.

Q. As I gather it, there is a published price list

for specific cans to the trade, and I suppose there is

a customarv discount of cash?



234 Continental Trading, Inc. vs.

(Testimony of William C. Almand.)

A. One per cent.

Mr. Resnik : If your Honor please, I dislike very

much having to encumber the record with a lot of

orders from [164] this company and then have them

photostated. I don't want to enciunber the record,

and I don't think we could afford the cost of photo-

stating. I was wondering whether it would be possi-

ble for Mr. Dobrzensky and me to go over those

orders and perhaps work out some agreement.

Mr. Milton W. Dobrzensky: If you tell me what

you want to prove we may be able to stipulate to

the fact. I as yet don't see the relevancy of any of

this. If you tell me what you want to prove maybe

we can agree to it.

Mr. Resnik: I am interested in proving the

date

The Court: Just a minute. Have you finished

with this witness othei^wise'?

Mr. Resnik: Yes.

The Court: Well, now, wouldn't it be possible

if we took a recess now that you could complete

your agreement, whatever it is? We are going to

have to wait and postpone the completion of the

hearing until Mr. Tumbow gets back anyway. If we
took a recess now and reconvened at 2:00 o'clock,

couldn't you handle both of them?

Mr. Resnik: Yes.

The Court: In other words, I don't see any pur-

pose to l>e ser\^ed in a discussion on the record now
of what you want to do, and so if you got together

at a table with these documents you might very well
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be able to come to an agreement in a short time.

Yon say yon have no more qnestions?

Mr. Resnik: No more qnestions of this Avitness,

pending a determination of what can l>e done with

reference to this.

Mr. Milton W. Dobrzensky: We will v\^ork ont

something wdth yon.

The Conii:: Do yon have anything?

Mr. Stacey H. Dobrzensky: I have a few qnes-

tions that mil take a very short time, and we can

get that ont of the way.

The Conrt : I think we should do that so he won't

have to come back.

Cross Examination

Q. (By Mr. Stacey H. Dobrzensky) : Mr.

Ahnand, as I understand your testimony, these tele-

phone calls from Miss Palmer and Mr. Wickersham

were, in each case, followed by a written confirma-

tion "I A. Yes.

Q. And the written order is the one that is here ?

A. Yes.

Q, I have in my hand Petitioner's Exliibit 33

which is a series of Continental Trading purchase

orders addressed to Western Can. That would be

the type of confirmation that followed each tele-

phone call? A. That's right. [166]

Q. Was it unusual, Mr. Almand, to have orders

placed mth you in this manner, the manner in

which they were placed by Continental?

A. Unusual in our business?
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Q. Yes.

A. No, that is common procedure.

Q. Was it miusual in your business to arrange

for production or allocation of materials on orders

on the teleiihone, advance notice, as was done in the

case of Continental?

A. That is a common practice also. We are

—

our type of business is not such that—as in compar-

ison to a retail lousiness where you go in and say,

^'I want t^Yo of these," and they can serve you right

there. We have to plan production and scheduling

and materials according to what is involved to pro-

duce and ship, so forth. In other w^ords, a week or

so is involved after the advance notice.

Q. With respect to the shipments pursuant to

the orders from Continental that came in the man-

ner you described, do you know from your having

dealt Avith them whether there was any pattern as

to the designation, as to inside or outside the State

of California?

A. As I recall, I think all of these cans went

outside the State of California.

Q. I will show you Petitioner's Exhibit No. 34,

which by my count is 92, that are Western Can

invoices with a check [167] attached. You recog-

nize them, I take it, as l^eing the invoice for ]:)illing

your company sends out when it fills an order?

A. That is correct,

Q. Were each of the invoices ordered by West-

ern Can to Continental paid hy Continental?

A. I couldn't answer that.



Cormnissioner of Internal Revenue 237

(Testimony of William C. Almand.)

Q. So far as you loiow?

Mr. Resnik: I mil stipulate they were.

The Witness : I would assume they were.

Mr. Stacey H. Dohrzensky: Just one moment.

Q. (By Mr. Stacey H. Dobrzensky) : I have

one further question, Mr. Almand. If you know, did

Continental Trading, Inc., or Mr. Turnbow, or

International Dairy Association, or International

Dairy Supply Company, have any interest or own-

ership in Western Can Company?
A. No, sir ; not to my knowledge, anyway.

Mr. Stacey H. Dobrzensky : That is all.

Mr. Resnik : I have no questions.

The Court : Will you remain here long enough so

that coimsel can get from you whatever information

it is they want"?

The Witness: Be happy to.

The Court: You can be sure they have reached

an agreement, and then if it is necessary we will

call the Avitness for any further questions.

You may be excused. [168]

(Witness excused.)

The Court: We have nothing more before the

lunch recess, have we?

Mr. Milton W. Dobrzensky: Nothing, your

Honor.

Mr. Stacey H. Dobrzensky: I think, your Honor,

if at least possible we would have stipulated about

the matters Mr. Turabow is digging out so that it

won't be necessary to have a witness on the stand at

2:00 o'clock.
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Mr. Resnik: I have asked that Mr. Turnl^ow

return.

Mr. Milton W. Dobrzensky: Very good.

The Court: I think it was the understanding,

though, that he was to return only for the purpose

of answering those two questions.

Mr. Stacey H. Dobrzensky: Yes.

The Court: In other words, I don't want to pro-

ject it all afternoon with some additional questions.

Mr. Resnik: I should be candid with the Court,

and I think it is possible I may request the Court

to give me the opportunity to ask more than that,

but I would like to await his return.

The Court: This much has to be clear. There

won't be any further opportunity given to go and

collect more information. The whole purpose of

handling it the way we did was tO' be sure any ques-

tions Mr. Turnbow was to look up, he would be told

before we excused him from the stand. [169]

Mr. Stacey H. Dobrzensky: Merely to supply

his answers to two questions, and that was it, as I

understand it.

The Court : That was my understanding.

Mr. Resnik: If necessary, I can call him as my
witness. We haven't concluded the presentation of

our case as yet.

Mr. Stacey H. Dobrzensky: In any event, we
will return at 2 :00 o 'clock and hope we have a stip-

ulation, and Mr. Turnbow will be present. We will

get Mr. Almand out of our hair.

The Court: What I am asking you to do is con-
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sider seriously not extending the exaniination be-

yond what Ave originally contemplated.

We mil take a recess until 2 :00 o'clock.

(Whereupon, at 11:45, a.m., a recess was

taken until 2:00 p.m., of the same day.) [170]

Afternoon Session, 2 :00 p.m.

The Clerk: We will proceed with Continental

Trading Company.

Mr. Milton W. Dobrzensky: Mr. Turnbow is

here, your Honor, and has the information in re-

sponse to the questions.

Mr. Resnik: May we complete the other matter

that was pending before the Court with reference to

some exhil^its of the witness who was on the stand,

Mr. Ahnand. Your Honor will recall that there was

received in e^ddence Exhi]>it D, a copy of the tele-

phonic order x^repared by Western Can Company,

and we asked leave to withdraw it and substitute a

photostat, ]>ut that won't be necessary now. We will

ask leave to withdraw not only that exhibit, but all

other exhibits but the originals will be sent back to

the court. We offer in evidence 83, or thereabouts,

additional telephone orders of Western Can Com-

pany, which are the same type as Exhibit D, and

we wdll offer the 83 as one exhibit.

Mr. Stacey H. Dobrzensky: May I have a look

at them. Counsel, before we go further?

Mr. Resnik : Counsel saw these before lunch and

during the luncheon recess.

Mr. Milton W. Dobrzensky: The slips behind, I

don't know what they are.
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Mr. Resnik: They were on the

Mr. Milton W. Dobrzensky: That is all right.

Mr. Stacey H. Dobrzensky: If the Court please,

we will object to the introduction of these. I don't

see that tliey are relevant or material to any issue

of the case. The fact of these transactions is stipu-

lated to. The documents of the petitioner—in fact,

the docmnents from the same company are already

in the record estal:)lishing clearly the transactions at

each point along the way, and I fail to see what

purpose they serve or that they are relevant to any

issue in this case, and I i)lace our objection on that

ground.

The Court: Do you want to be heard ?

Mr. Resnik: If there is any doubt in the Court's

mind as to its receipt, I certainly want to be heard,

but I can't imagine the Court would not receive

them.

The Court: Aren't these duplicates of originals

that are in some other exhibits?

Mr. Resnik : No, they are not, your Honor.

The Coui-t: Now, the originals of those would

have been sent to Continental Trading?

Mr. Resnik: No, your Honor. I believe the wit-

ness explained that at the time an order is received

over the telephone by his company the man at the

desk, that being Mr. Almand would have prepared

a form, which is now Exliibit D in evidence, an

original and a ear1>on. For some reason or another,

the originals are not any longer in existence but the

carbons are here. [172]
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The Court: Do we laiow what happened to those

originals ?

Mr. Resnik: Yes. Well, we didn't bring- it out in

his testimony because no question has ever l^een

raised. The fact is that these are internal—^these are

merely internal papers of Western Can Company.

One copy is retained in the sales dexiartment. The

other goes foi*ward to the processing of the order.

After one of these is prei)ared, Mr. Almand testi-

fied, he would receive almost in every case, and I

think in this instance in every case, the vmtten con-

firmations from the company in sui:)port of the ver-

bal telephone order.

Now, the company was able to produce, pursuant

to a subpoena they bring all their records in, these

as well as copies of some of the other documents,

which are now in evidence but which we don't need.

These docmnents which I offer as Exhil>it E, and

documents as Exhibit D, establish the time when

the order was given to Western Can Company for

the particular cans. It would be very simple for the

court to tie together the copy of the telephonic

order with the written order, because appearing on

almost every one of the 82 sheets is a number at the

top, 100 being the first exhibit, going to 101, 102, so

forth, which are the numl^ers appearing on the pur-

chase orders, Exhiloit 35.

The Court: Do I understand your purpose in

introducing these is to supply an element which

doesn't appear otherwise?

Mr. Resnik: That is right. It doesn't appear any

[173] place else in the record.
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Mr. Stacey H. Dobrzensky: If the Court please,

in the first place the sti]3ulation sets- forth there

was telephone notification to Western Can for each

one of the orders placed by Continental.

The Court: Does it say when?

Mr. Resnik : No. We received all this cmnulative

evidence here over my objection.

Mr. Stacey H. Dobrzensky: As I recall, and the

language is before us, prior to the transniittal of

the written order—it doesn't say how many days,

no, your Honor. This witness' testimony covered

these. These are internal records of Western Can.

The exhi]>its counsel objected to are records of the

petitioner and establish the points of these transac-

tions. These docimients never were sent to peti-

tioner and never came to their attention. They are

merely internal records of the seller of cans,

whereas the other documents there, Petitioner's Ex-

hibits 32 through 36, are petitioner's records of

these transactions in the various ramifications of it,

which, of course, they did have notice of and did

have the use of.

The Court: That wouldn't make them inadmis-

sible, and neither would it make them irrelevant.

If the fact is that we have a good part of the his-

tory of the transactions here, but we don't have it

all and these furnish some missing element, I don't

see that that Avould indicate that they weren't [174]

admissible.

They will be received and marked in evidence,

one exhibit.
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The Clerk: Respondent's Exhibit E is received

in evidence.

(The document above referred to was re-

ceived in evidence and marked Respondent's

Exhibit E.)

Mr. Resnik: I would just like to make a state-

ment in reference to that. It was quite clear when

we adjourned here and I released Mr. Almand that

there be no questions as to the receipt of the docu-

ment or the data contained thereon, if I found time

to make a schedule.

The Court: That may have been clear in some

private conversation, but it was not j^art of the

agreement we made here. The agreement was if

counsel could stipulate that that could be used in

lieu of Mr. Ahiiand's testimony. It was imder that

assumption and he would be excused.

Have you anything further, now, on what would

have been Mr. Almand 's testimony'?

Mr. Resnik: No, your Honor. That would com-

plete Mr. Ahnand's testunony.

Mr. Stacey H. Dobrzensky. I was going to say I

know Mr. Tumbow would like to get back to his

affairs. He has the information on the two questions

which he dug out of his records. One had to do

with the settlement mth Mr. Wenner-Gren, and the

[175] dates of trips to Italy in 1948, 1949 and 1950.

We handed counsel a written statement of that, but

he prefers to have Mr. Turnbow give it from the

stand, as I understand it.

Mr. Milton W. Dobrzensky : Mr. Turnl)ow.
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Whereupon,

GROYER D. TURNBOW
called as a mtness for and on behalf of the Peti-

tioner, having been x^reviously duly sworn, was ex-

amined and testified as follows

:

The Witness : May I proceed to answer the ques-

tions ?

The Court: Perhaps it would be better if Mr.

Resnik puts the questions to you.

The Witness : Thank you.

Cross Examination—(Continued)

Q. (By Mr. Resnik) : Mr. Turnbow, this morn-

ing I asked you whether you had had a settlement

of your aifairs with Mr. Wenner-Gren some time in

1950 or 1951, and you said you didn't recall, and

you said you would check your records to see

whether by checking your records you could refresh

your recollection"? A. Yes, sir.

Q. It is our understanding you have done so.

Now, can you tell us whether you finally did have a

settlement of your affairs with Mr. Wenner-Gren?

A. The answer is yes. [176]

Q. When did that take place?

A. I met him the last half of June in New York

in 1950.

Q. Are you reading from something?

A. I have some notes. I dictated these to my sec-

retary.

Q. Can you testify without regard to those

notes? A. What did you say?
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Q. Can you testify as to these facts without re-

gard to those notes?

A. The elates, I haven't memorized them, if that

is what you mean. I would like to refer to my dates.

Q. You dictated this ?

A. To my secretary since I left here and been

back and she made a copy of it. The dates were

taken oH of my records at the office.

Q. You were telling us when?

A. Last half of June I met Mr. Wenner-Gren in

New York in 1950, made a settlement with him.

Q. ^^lat occasioned the meeting and the need

for this settlement?

A. I am sorry, I didn't bring that along \\i\\\

me. If I had it I—apparently it is a matter of Con-

tinental being no longer needed, at least I vv'asn't

satisfied mth it, ])ut then I wouldn't—I don't knovv^

what, occasioned it. He probably coming to New
York have something to do mth it, and I met him

in New York. Let's see. I had a settlement ^^dth

him, and I agreed to [177] surrender the 10,000'

shares of International Dairy Association that I

owned, which is 10 per cent of International Dairy

Association, and in exchange for 5,000 shares of

Electrolux stock, I don't know whether you asked

for this or not, hwi then I reported the $10,000

investment in 1947, and I reported it and the stock

at that time. At the time I made this deal it was

selling on the market at a price of $55—$55,000,

pardon me, $55,000. I had a gain in this transaction

of $45,000.
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There is another part to this if 7011 want it. You
asked me about further settlement. Do you want it?

Q. Sure, I want the terms.

A. I was about to finish.

Q. Go ahead.

A. In addition, since I never had been paid for

my services from Mr. Wenner-Gren in connection

with the affairs, and since we were terminating our

relationship, he agreed to pay me $50,000 covering

three months of 1946, all of 1947, all of 1948 and

1949, and for the six months of 1950.

Now, I would like to make an addition to that, a

correction from this morning. I told you I was paid

a thousand dollars a month. I find in looking up

that I was paid $1500 a month, and he agreed to

pay me from July the 1st, 1950, to the end of the

year a thousand dollars—$1500 a month, which he

did for the last six month period.

Q. Now, you not only have the 5,000 shares of

Electrolux [178] stocks, but you got $50,000 some

time ?

A. No, I got 5,000 shares of Electrolux which

was worth $55,000.

Q. Then you got $50,000 in cash?
*

A. Oh, yes, that's right.

Q. In addition? A. That's right.

Q. Now, then, as I understand it

A. Some of it I took a note for. I didn't get the

cash then, see.

Q. Was tlie note ultimately paid?

A. The note was ultimately paid, that's right.
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Q. Now, there was one other matter we asked

you about. You said you made a trij) to Italy in

connection with your acti\dties, seeking to establish

a recombined milk plant?

A. In November, 1948.

Q. And that was the only

A. I was in Italy discussing that in November.

Q. That was the only trip you made to Italy in

1948, 1949 and 1950i

A. That's right. I testified this morning they

came here after that, and in fact they had been here

before that. This was the interim transaction.

Mr. Resnik: There is one other matter, your

Honor. I would like to cover by a very few ques-

tions to the witness [179] which I could have cov-

ered this morning but inadvertently failed to do so.

I could call the witness as my own, if I am required

to ; otherwise I can proceed in this order. It relates

to one transaction covered by the stipulation to

which I would like to refer for clarification, if pos-

sible.

The Court : "What is your position about that ?

Mr. Stacey H. Dobrzensky : Your Honor, I think

we understood this morning we would bring him

back for the answers to two questions he had to dig

up from his records. Counsel can call him, and per-

haps the best thing to do would be to get the job

done, although I certainly hope they aren't ques-

tions that will require his going back and digging

up more records and coming back again.



248 Continental Trading, Inc. vs.

(Testimony of Grover D. Turnbow.)

Mr. Resnik : He was under subpoena to bring all

the records of the company here.

Mr. Milton W. Dobrzensky: The subpoena was

addressed to Mr. Turnbow and not to any corpora-

tion. You should have addressed the subpoena to

the corporation when you want corporate records

brought in. He is no longer an officer of Continental

Trading. The subpoena was addressed to him as an

individual, not as an officer of any company. We
have the records here that are mentioned if you

want them.

The Court: I am still not cjuite clear whether

you want Mr. Resnik to be considered on direct

examination from now on or whether you are sat-

isfied to have him continue. [180]

Mr, Stacey H. Dobrzensky: I am satisfied to

have him continue, because I think the important

thing is that Mr, Turnbow wants to get through

and get away, and as long as we don't have to go

back and dig up further records it is all right.

The Court: Proceed.

Q. (By Mr. Resnik) : Mr. Turnbow, in connec-

tion with your own activities and those of Inter-

national Dairy Supply, and particularly as it re-

lated to the government contract to supply milk

to the Far East, was it necessary for you to buy

dry milk fats, dry milk solids, in this country?

A. Yes, sir.

Q. Did you or did International Dairy Supply

at any time engage in buying and selling of dairy

products on a commodity exchange?
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A. Would you repeat your question?

Q. I say, did you at any time or did Interna-

tional Dairy Supply ever engage in buying and sell-

ing of dairy commodities on the commodity ex-

change '?

A. Supply Company you are talking about '?

Q. Yes. A. No.

Mr. Stacey H. Dobrzensky: AYe object to that

question as ha^dng no relation to any direct exam-

ination or any transactions that are here in the

record or the stipulation. He is [181] inquiring, as

I understand it, into his private business affairs.

The Court: All that would mean would be that

if he wanted to ask the question he would make
the mtness his own witness now. If you want to

go through that, that comes right back to what we
were doing before.

Mr. Stacey H. Dobrzensky: All right.

The Witness: I should qualify that by saying

yoTi are asking me quite a question. As far as I

know, there were none because there was no reason

for selling them, no reason why Supply Company
couldn't do it. But to my recollection, I don't

recall of them being sold.

Q. (By Mr. Resnik) : Nov\^, we have in the

record here tlie fact that there was purchased from

Continental Trading Company a carload of ]:)utter-

fat from the Kraft Company in July of 1948. Are

you familiar with that transaction?

A. What form was it in?

' Q. Perhaps j^ou can tell us.
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Mr. Milton W. Dobrzensky: If you are refer-

ring to a document in the stipulation, which stipu-

lation he has never seen, I suggest it be shoAvn to

him.

Mr. Resnik: I am not referring to any docu-

ments. I am asking the witness what he knows

about this, if any.

Q. (By Mr. Resnik) : Do you have any knowl-

edge? [182]

A. You are asking me to recall every transac-

tion that has been made for years back from mem-
ory, sir. We make thousands of them. I don't

knoAV the one you have in mind. If you will help

me identify it maybe I can help you get the ques-

tion answered.

Q. I \A^11 shoAv you Exhibit A. Fine.

Q. I Avill show you Exhibit A in the record,

which is the tax return of Continental Trading,

Inc., and there is your signature, I believe, as presi-

dent? A. That's right.

Q. Under Schedule D, appearing on page 2, we
see a transaction, one car of butterfat acquired

7/12/48?

A. I can tell from the price, $40,000, is that

right? That is anhydrous, 98 per cent pure fat.

That is not butter; that is not cream. That is

anhydrous fat.

Wliat do you want to know about it?

Q. Are you familiar with that transaction ?

A. It says so on there. There must have been

one, yes.
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Q. You have no knowledge other than what ap-

pears on the tax return at this moment ?

A. I wouldn't want to say I don't have, but I

don't have specifically, if that is what you mean,

because it shows we sold the—Continental sold their

—did they purchase? Is tliat a purchase? [183]

Q. Well

A. I think I know^ what you mean. Let me
see what you have got, will you? Guessing is dan-

gerous business here. I hate to guess at these danm
things—pardon me, your Honor.

Yes, there is a loss on it. I know^ the time we
made the loss. We loought a car of butterfat on the

butter market, and the market went down. Anhy-

drous fat is tied to the l:)utter market, and we sold

it rather than hold it because the keeping quality

wouldn't be indefinite enough—good to hold it back

for next year. Is that what you want to know?

Q. Did you, as an individual, ever engage in

transactions similar to the one you have just de-

scribed ?

A. That is the only one I think I lost money

on. It isn't my intention to lose money, but occa-

sionally I do. I think that is the one in my life.

That is the only car I lost money on, and that is

because the market changed, but that isn't the first

time I lost money.

Q. Did you, as an individual, engage in similar

transactions on your own?

A. No, I told you that. We make—anhydrous

fat is made for making reconstituted milk and
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shipped to the Far East. I had a contract with the

United States Government, and I didn't lose money

and that is the only car I told you I lost any money

on. I am sure that is. I don't think I would be

foolish enough to do the same thing twice. [184]

Q. Could you have used the anhydrous fat cov-

ered by this transaction in making recombined

milk?

A. Not at the time of that transaction because

the recombined plants weren't in operation. That

is way back—that is in '48, isn't it?

Q. Yes.

A. All right. It was made by Kraft. Kraft

don't make our product any more, see.

Q. When were you familiar with the fact that

your contract with the Army was of July, 1948 ?

A. July, 1948, and the Army contract had noth-

ing to do mth anhydrous fat. It has to do with

recombined milk. I can sell it any place I want in

the world or the United States. There is no rela-

tionship at all. That had nothing to do Avith Supply

Company.

Q. Didn't you say before that tliat anhydrous

fat is one of the ingredients or one of the neces-

sary elements in the making of recombined milk?

A. And recombined ice cream and making of

chocolate milk, and many other products.

Mr. Resnik: I have no further questions at this

time.

The Witness : Obviously he is not a dairy man.
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Mr. Stacey H. Dobrzensky: No further ques-

tions.

Mr. Milton W. Dobzensky: May the witness be

excused [185] now?

Mr. Resnik: Yes.

The Witness: Thank you.

The Court: Thank you.

(Witness excused.)

The Court: Is that the petitioner's case?

Mr. Stacey H. Do]:)rzensky : That is the peti-

tioner's case, yes.

Mr. Resnik: The respondent rests, yowv Honor.

I think my request to withdraw the exhibit is ch'ar

in the record now.

The Court : I am not clear about it. As I under-

stand it, you want to withdraw them, but you don't

want to photostat them, and you mil return the

original.

Mr. Resnik: I will return the originals in order

that we can use the

The Court: Where does that leave i:>oor Mr. Al-

mand? You told him this morning, in my pres-

ence, whatever you took from him you would photo-

stat and return the originals to him.

Mr. Resnik : Mr. Almand and 1 had lunch and he

decided that majd^e the simplest thing Vv^ould be for

him just to let the Court have them and get them

back when he can, because the burden of preparing

a schedule is too great.

The Court.: Well, I hoj)e that you will under-

take to keep him advised, then, of when he will be
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able to receive them [186] back. I had better leave

it up to you.

Mr. Resuik: The government makes a request

when a case is finally closed to have all the exhibits

withdrawn that we put in, and I think the Court

then releases them to us.

The Court: That is not by any means auto-

matic and very often doesn't happen, so I am ask-

ing you to take the responsibility to see it does

happen in this case, and when you do get them

back to see that he gets them.

Mr. Resnik: I certainly will.

The Court: Thank you.

The Clerk: As I understand it, your Honor, he

is withdrawing also Exhibits 32, 33 and 34 f

The Court: He wants permission to withdraw

them.

Mr. Resnik: Yes, permission.

The Court: Of course, if it is possible for counsel

to arrange to combine that operation, it is that

much simpler when you withdraw them ; make them

available.

Mr. Stacey H. Dobrzensky: The exhibits coimsel

is requesting we will not have a need for, and so

that we have no objection to his withdrawing them

with your Honor's permission and returning them.

The Court: All right. It seems to me if he is

going to refer to them and presumably is in his

brief, they ought to ])e available to you if you want

to see them.

Mr. Stacey H. Dobrzensky: That is correct. [187]
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Mr. Resnik : They will be here in San Francisco,

and we will l)e happy to make them available.

The Court: I will leave that to you.

Mr. Resnik: I don't think there will be any

problem.

The Court: I don't think so either.

Wliat about briefs?

Mr. Resnik: Does the Court have any pleasure

as to the type of briefs? In any event, I would

like to ask for more time than is permitted under

the rules.

The Court: I always prefer to have simultane-

ous briefs. I don't see any reason for deviating

from that in this case unless there is a special re-

quest. How much time do you want?

Mr, Resnik: I would suggest 90 days for the

opening briefs.

The Court: Do you have any objection?

Mr. Stacey H. Dobrzensky: No objection.

The Court: Hoav much time for reply?

Mr. Resnik: At least 30 days.

The Court: 90 days for the original brief, 30

days thereafter for each side to reply.

Will you read those dates?

The Clerk: The original brief will be due De-

cember 31, and the reply brief will be due January

30.

The Court: Are you sure that is right? [188]

The Clerk: No.

The Court: November 30. I think, as a matter

of fact, that is cutting them off hy one—I guess

that is rtght, November 30 and December 31.
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November 30 for the main briefs, December 31

for the reply.

Is there anything further?

Mr. Resnik: Nothing further.

Mr. Stacey H. Dobrzensky: Nothing further,

your Honor.

Mr. Resnik: I want to thank your Honor.

The Court: Thank you, gentlemen.

It is submitted, and that concludes the present

tax court hearing in San Francisco.

(Whereux^on, at 2:35 o'clock, ]}.m., the hear-

ing in the above-entitled matter was closed.)

[Endorsed] : T.C.U.S. Filed Sept. 17, 1956.

[Title of Tax Court and Cause.]

TRANSCRIPT OF PROCEEDINGS

Court Room No. 2, Internal Revenue Building,

A¥ashington, D. C, Y/ednesday, November 27, 1957.

(Met, pursuant to notice, at 11:45 o'clock a.m.)

Before: Hon. Clarence V. Opper, Judge.

Appearances: Fred R. Tansill, Esq., 824 Con-

necticut Avenue, Northwest, Washington 6, D. C,

appearing on behalf of Petitioner. John R. Moodie,

Esq., (Hon. Nelson P. Rose, Chief Counsel, In-

ternal Revenue Service), appearing for Respond-

ent. [1]*

* Page numbers appearing at top of page of Reporter's Tran-

script of Record.
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Proceedings

The Clerk: Docket No. 55212, Continental Trad-

ing, Inc.

AVill you state your appearances, please?

Mr. Tansill: Fred R. Tansill, for the petitioner.

Mr. Moodie : John R. Moodie for the respondent.

The Court: Proceed, please.

Mr. Tansill: I would like to say first I have at

counsel table with me Mr. Edward Leon who is not

admitted to x^raetice in this court, ])ut is a member

of the bar of various courts including those in Ncav

York State and the District of Columbia. He is

co-counsel in the case.

The Court: You say he is co-counsel in this case?

Mr. Tansill: He is associated in the conduct of

the case. He has not entered an appearance in the

matter. I simply asked hun to sit at counsel table

with me, unless your Honor objects.

The Court: It is probably not very important.

I don't think you can refer to him as co-counsel.

Mr. Tansill: Very well, I will mthdraw the re-

mark.

Now, if your Honor please, we have for consid-

eration this morning a motion filed, or I should say

a motion lodged with this court on November 19.

That motion is for leave to file a motion to vacate

the decision to reopen this [2] proceeding and to

take further testimony.

In this particular case, which is Continental

Trading, Inc., Docket 55212, a decision was filed in

this Court on December 4. The substance of the

decision is to the effect that this corporation is a
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cusa])le neglect; (2) newly discovered evidence,

which by due diligence could not have been discov-

ered in time to move for a new trial under Rule

59-B. Fraud, the judgment is void, the judgment

has ])een satisfied, released or discharged, and

finally, anj^ other reason justifying relief from the

ojDeration of the judgment.

I have also referred to the work hy Mr. Flaherty

here entitled, C. Practice Manual, with forms,

which relates to the District Courts of the District

of Columbia, published in 1950. I find in Section

2412 the statement that a new trial wdll l^e ordered

where there are new and material facts [5] which

have come to light since the trial. Obviously this

was an author's statement.

I find, also, a statement in a District Court deci-

sion, Ishikawa v. Acheson, decided by the District

Court in Hawaii, 1950, reported at 90 Fed. Sup.

713; just the one sentence from that: Again this

involves a situation of ordering a new trial. It

said, quote, ''the showing of alleged newly-discov-

ered evidence and supported motion for new trial

need not present an air-tight case. It suffices if a

showing is made of sufficient new facts to afford a

basis for believing that, given an opportamity, the

concrete proof could reasonably be expected to

cover the gaps and to fill in the details."

We feel that that quote is very close to our situa-

tion. So we approach now the second question,

what would be the effect if this Court would grant

this motion?

The case of Simon v. Commissioner, reported at
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176 Fed. 2nd 230, see decision of the Second Cir-

cuit in 1949, holds in effect the granting a motion

for leave to file a motion for reconsideration sus-

pends the running of the appeal period and leaves

the matter entirely open.

I understand, on the basis of conversations with

represents of the chief counsel that they adhere

and follow that rule.

So, now we arrive at the merits of our motion.

Our position is simply this : That either through

mistake or inadvertence, or under the doctrine of

newly-discovered evidence, and even upon the broad

general ground of an imjust result, our motion

should be granted.

We say this fundamentally because we believe

there has been discovered relevant and material

new facts which were not adxluced at the hearing

before this Court. Specifically, facts which relate

to the conduct of activities in the United States

during the taxable years by or on behalf of this

taxpayer.

In addition, we believe that some of this new

evidence tends to contradict various evidence sub-

mitted in the Court.

Finally, we believe that this new evidence, if per-

mitted, would fill in the gaps and details, and show

the purpose and the operations of petitioner in a

somewhat different light than w^as presented to the

Court. We would say here that there has been a

mistake, or perhaps more accurately a misconcep-

tion of what the real legal issue was in this case

which had the inevitable result of the presentation
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of the evidence, and I refer specifically to the posi-

tion of counsel in the prior trial who apparently, if

his opening statement, his brief, and his motion for

reconsideration are to be believed, took the position

that he did not have to show as a matter of law

that Continental [7] Trading, Inc., was engaged in

the trader business in the United States.

Your Honor, of course, held to the contrary, but

the significant thing to me is having conceptually

approached the problem the way he did, it is per-

fectly miderstandable why other evidence was not

presented.

To illustrate, minute books, correspondence files,

accomit books, officers and directors of this coi^ora-

tion were not resorted to.

NoAv, I am perfectly aware that in a sense this

cuts two ways. It may be perhaps argued that this

merely illustrates lack of due diligence on the part

of prior counsel. However, I would take the posi-

tion that what we are talking about here really is

mistake or inadvertence, which perhaps gets blended

with the concept of newly-discovered evidence, but

in any event, whatever these distinctions may be

we have a profound conviction that if additional

evidence were permitted to be offered in this case,

it might well convince your Honor to a contrary

result on a factual basis from that which was ini-

tially reached by this Court.

I might say if your Honor is mlling to hear

them, I have availal^le in court two of the officers

and directors of this company who were in those

capacities during the tax years. On(^ of these
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gentlemen, Carlos Grenninger, [8] is here from

Mexico City. He actually kept the books and rec-

ords in his own hand during these years. He was

not a witness at the prior hearing.

I have also Mr. William A. O'Comiell, who for

many years has resided in Mexico, and was an

officer and director in this company, and familiar

with its operations and background.

As my motion indicates, Mr. Axel L. Wenner-

Gren, himself, w^ould be willing to testify in a pro-

ceeding relating to this company, and in fact would

have testified at the prior hearing had he been

requested to.

The Court: May I interrupt you at this point?

Mr. Tansill: Yes, sir.

The Court: I don't want to get into all the

things that you have spoken about, but I fail to

find that statement in Mr. Wemier-Gren's affidavit,

that he would have appeared.

Mr. Tansill: Near the bottom of the first page:

"I was not advised of the pendency or hearing held

in the Tax Court of the United States in this con-

nection, nor was I invited to testify as a witness.

Had I been invited to testify as a witness, and had

I testified, I could have been able to present addi-

tional e^ddence bearing upon the issues presented

to the Court."

The Court: Under the circumstances, with all

the [9] infirmities there are in your position, I am
pointing up the fact that there is no statement

under oath that he would have appeared, or even

that he would appear in a new proceeding.
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Mr. Tansill: That was certainly the clear inten-

tion of the affidavit, your Honor.

I personally helped prepare this affidavit in New
York about two weeks ago in the presence of Mr.

Wenner-Gren. If it fails to reflect the fact, it is

due to my draftmanship.

The Court: Are you telling me now I ought to

do something now on account of the inadequacy

of the present coimsel?

Mr. Tansill: No. I am simply tr3dng to clear

up the point your Honor raised. I have the verbal

and personal assurance of Mr. Wenner-Gren, if

this case is set he will testify.

The Court: I just think that the laxitj^ in the

entire conduct of this is nov/ being reflected anew.

This is presumably a serious proceeding, a serious

motion, and what I would consider to be the most

vital statement at all isn't made.

Mr. Tansill: Well, your Honor, again I must

confess, we have done this under terrible pressure

of time. As I pointed out we were retained in

mid-October to prosecute [10] an appeal, and Mr.

Wenner-Gren

The Court: I am sorry I interrupted you.

Mr. Tansill: That is all right. I am trying in

a sense trjdng to justify my own lack of careful-

ness in the preparation of these papers. We have

been under considerable pressure of time in trjang

to get people from out of the country here to try

to ascertain the facts. I can assure you verbally,

whatever that is worth, Mr. Wenner-Gren has told

me personally, had be been asked to testify in the
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prior trial he would have done so, and if a new

trial is granted here he will testify. He mil be

anxious to justify and explain what is involved in

this case.

He also, I might say, feels that an inadequate

and in part an inaccurate story was given to the

Court.

The Court: Proceed, please.

Mr. Tansill: Now, at this time, if your Honor

wants to, I have t\vo mtnesses, if you care to hear

briefly from them.

The Court: No, I don't think that is any way

to present a motion.

Mr. Tansill: Then, if your Honor will hear me,

I would like to indicate rather briefly and quickly

some of these items of newly-discovered evidence

we are talking about, and perhaps put this tliin.s;

in focus.

The Court : Do they appear in the motion papers ?

Mr. Tansill: No, they do not, your Honor.

The Court: Unless Mr. Moodie wants to agree

they are facts, I don't tliink that they

]Mr. Moodie: I couldn't agree to that, your

Honor, because I don't know what they are.

The Court: It seems to me the motion, specially

the motion considered

Mr. Tansill: The motion as it is there has hcen

newly-discovered evidence. This comes in that cate-

gory I am talking about now. We didn't have ex-

act knoAvledge of what we were going to discuss to-

day when that motion was prei:>ared. Primarily, it
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has been discussed and developed in the last two

days.

The Court: I am aware of the situation dealing

with the dates involved here, but in a way this again

exaggerates the difficulty that exists in this whole

situation.

Now, you, as I understand it, were retained early

in October. This motion wasn't even made mitil

the middle of November. We are now right up

against the cealing as far as the jurisdiction of the

Tax Court is concerned. It seems to me it would in

effect be encouraging dilatory proceedings to say

that anything ought to be done now which would

extend that period of finality.

I recognize it might take time to get into a case

like this, but I think I suggested that that indicates

the [12] infirmity of this whole position. I have

to take things for granted if I am going to accept

your position, I have to take things for granted

that are presumably an essential part of the con-

siderations on the basis of which any motion like

this could be granted.

Mr. Tansill: Well, may I say this, your Honor?

Realizing, as I did, the potential defectiveness of

my position, in the sense I couldn't spell out there

the facts I am talking a])out, I asked the two gen-

tlemen to be here available today, so you wouldn't

have to take my word for it, so if you cared to you

could hear their sworn testimony. And I would

suggest it would come under the broad language I

attempted to use, namely, that there is newly-dis-

covered evidence.



Commissioner of Internal Revenue 267

The Court: Well, unless Mr. Moodie has a feel-

ing that he wants to have it done, I still don't

believe that is the way to do it.

Mr. Moodie: No, sir, your Honor, we would ob-

ject to that.

Mr. Tansill: Well, mil your Honor permit me
to make a proffer of proof as to what these gentle-

men would say in essence if they were called to

testify?

The Court: I don't suppose I can prevent you

from making an offer of proof, iDut certainly the

purpose of an offer of proof is not the purpose

that you are dealing with [13] in this case.

Mr. Tansill: As I imderstand it, yoiu* Honor,

I conceivably and admittedly have the burden of

trying to con^dnce your Honor to exercise discre-

tion in granting the motion. I think the basis of

the motion is some mistakes have l)een made.

The Court: May I interrupt you?

Mr. Tansill: Yes, sir.

The Court: You are askins; for a further hear-

ing?

Mr. Tansill : That is right.

The Court-: Before I grant a motion for the

further hearing, you want me to have the further

hearing in effect. When I say no, I don't think

over Mr. Moodie's objection I should do it, you

make an offer of proof which is the kind of thing

you do in a hearing or trial, because you think the

judge has made a mistake and refuses to take the

evidence, and you want to preserve it for appeal.

Now, as I say, I can't prevent you from doing it

;
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but I don't think it take the place of an affidavit.

Mr. Tansill: Following that suggestion, if your

Honor wishes, I can have affidavits prepared and

sul)mitted this afternoon from these gentlemen.

The Court: Then I would have to say I will

have to continue the motion mitil next Wednesday,

to give Mr. Moodie an opportunity to see them.

You couldn't ask me to [14] take the next party,

without hearing from him'?

Mr. Tansill: I probably could ask it. Wliether

it would ])e in good order is another question.

It seems to me, I having the ])urden here, should

be permitted to try to bring to your Honor's atten-

tion any relevant facts that l)ear on the question of

has a mistake or an inadvertence caused a miscar-

riage of justice? That is all I am attemptiiig to

do mider the time limitation.

Mr. Moodie: Your Honor, we take the x)osition

that the motion on its face is what we are arguing

today. We don't know anything about anything

else other than what is in the motion. We are pre-

pared to argue on the motion as tiled and called

for hearing.

The Court : I think that is the only fair x^osition

to take. That is the purpose of making a motion,

the purpose of gi\dng notice, the purpose of filing

supporting papers. It is true that you have the

]3urden, ]3ut so you did from the very beginning.

I would think that Mr. Moodie is correct in say-

ing that if he is to meet anything else, he has to ])e

given an opportimity to meet it.

Mr. Tansill : How else, mider these circmnstances,
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can I get to your Honor's attention the real meat

of the problem here, namely, what new evidence

we say should be considered? [15]

The Court: The only practical way that I can

think of is the one I just suggested. If you want

to have the motion continu.ed, if yon want to file

further supi:)orting affidavits, and Mr. Moodie has

no objection, then we will come back a week from

today with the material at a point where he has

seen it and is able to meet it. That is the only

practical thing I can think of.

Actually, as you know, this motion would never

have been set for today if it hadn't been for your

special urging and for the acquiescence of the re-

spondent. I wouldn't think of having the Clerk

give a notice as short as this, in a case that orig-

inates in San Francisco.

Mr. Tansill: We are aware of that, your Honor.

Everybody has been most cooperative.

Admittedly, we are under a time difficulty. The

principals involved here are all out of the country.

It is simply a matter of having first gotten into

the case, you begin to get some questions, and then

you try to get the people there, and it takes time.

Tliis is simply explanation, not justification.

Well, perhaps, the solution then is to arrange to

take affidavits from these gentlemen, and sul^mit

them to government counsel today, and if possible,

then continue this motion until this day next week,

realizing it is the same day our period expires. We
will have to have the papers [16] ready, in the

event that motion is denied.
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Mr. Moodier We find it very reluctant to con-

tinue the case, we are x)repared to argue the motion

as filled. We know nothing about the evidence other

than set forth in the motion and affidavits attached

now. I would object to the continuance of the

hearing imtil next week.

The Court: Offer the objection, and under the

circumstances, there is nothing I can do about it.

Mr. Tansill: We have the anomalous situation

where the government tells us they know nothing

else, and yet we have the people here who can tell

them about it, and yet they object to hear it.

The Court: The government said to you as I

understand it, you get the motion up, we will hear

it and consent to short notice. Now, you are com-

ing in and saying the motion wasn't completed in

time, in eft'ect it seems to me that is what you are

saying. A motion is supposed to be supported by

some kind of adequate material to justify the

granting of the motion on the facts shown, at least

the prima facie showing. I don't say that the

affidavits v^ould necessarily—^\\'Ould be final proof of

what was in them, ]:»ut at least there would be some-

thing in the record. Now, there is nothing in the

record.

Mr. Tansill: There was that general statement

in there we had newly-discovered evidence, and we

tried to do the best under the circu^mstances, to

produce the witnesses [17] that would indicate that

to us. It seems to me if you are willing to take

their affidavits, it would be proper to hear their

testimony.
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The Court: I am not willing to take their affida-

vits excepting—I made the suggestion on the as-

sumption it would be acquiesced in. If Mr. Moodie

objects, I certainly am not going to hear the motion.

He went to a good deal of trouble coming here

today, and prepared at your request on short notice,

and now you are asking him to reverse the field, so

to speak, and wait another week until you get the

adequate papers in. So if the government objects, I

can't order a continuance.

^Ir. Tansill: Do I miderstand government coun-

sel still to object?

Mr. Moodie: Yes, we object, your Honor.

Mr. Tansill: Well, under those circumstances, if

your Honor mil permit me, I would be inclined to

try to make a proffer of proof here.

The Court: As I said before, I can't prevent

you.

Mr. Tansill: Well, at the risk of offending your

Honor I would like to make such a brief proffer.

The Court: Very well.

Mr. Tansill: The opinion your Honor has al-

ready entered indicates the importance of Mr.

Turnbow to the Continental Trading Company. He,

in effect, was their [18] principal agent in the

United States during those years.

Some of the things Mr. Turnbow didn't discuss

in his testimony in this court conceivaljly are mat-

ters about which he knew nothing. On the other

hand, some of them are matters of which he person-

ally had knowledge and conducted various negotia-

tions. To illustrate: In 1949, a Mexican race track,
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known as tli© Hippodrome, was owned and con-

trolled by Continental Trading. Mr. TumboAY, as I

understand it, conducted extensive negotiations in

the United States during 1949 in an attempt to sell

that asset. As a matter of fact, it wasn't sold as a

result of those negotiations, but it later was sold

through the activities of others.

Again

The Court : May I interrupt you a mom.ent ?

Mr. Tansill: Yes, your Honor.

The Court: I will try not to, but I like to help.

Do I understand that is one of the things you are

relying on as evidence that would be testified to by

these mtnesses?

Mr. Tansill: Yes, your Honor.

The Court: That Turnbow conducted the nego-

tiation ?

Mr. Tansill: Yes, sir.

The Court: He was on the stand in this proceed-

ing and never mentioned it.

Mr. Tansill: That is right.

The Court: This is what you call newly-discov-

ered [19] evidence?

Mr. Tansill: Yes, sir.

The Court: Thank you.

Mr. Tansill: There are about 7 or 8 instances of

this type of thing.

Turnbow and others also negotiated and at-

tempted to sell a subsidiary corporation of this

Continental Trading Company, loio\^m as Bank
Continental, in the United States. This was a

wholly-o^^med subsidiary and the negotiations were
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conducted in the United States by agents of Conti-

nental during 1949.

The Court: Who are those agents?

Mr. Tansill: Who were the agents?

The Court: Yes.

Mr. Tansill: Mr. O'Connell was president of

that ]>ank, and personally conducted money for

those negotiations in New York City.

The Court: I thought you were talking about

negotiations conducted by Continental Trading.

Mr. Tansill: Through Mr. O'Comiell who was an

officer and director of that company.

The Coui-t : You said of the bank.

Mr. Tansill: Also, he was president of the bank

as well.

The Court: I didn't know that. You said he was

an [20] of&cer of the corporation.

Now was this supposed to be a matter that Mr.

Tumbow did know about or didn't?

Mr. Tansill: He knew about it, your Honor.

The CouH: I am going to ask you this question,

because I think may]>e this really may be the crux

of this whole thing.

You say this is newly-discovered evidence, newly

discovered by whom?
Mr. Tansill : By me.

The Court : By you ?

Mr. Tansill: Yes.

The Court: Thank you. You weren't even coun-

sel in the case?

Mr. Tansill: That is correct, your Honor.

The Court: Thank you.
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Mr. Tansill: By me in my capacity as present

counsel in the case.

The Court: You are not saying it was newly-

discovered by the client, or even by the prior

lawyer ?

Mr. Tansill : Certainly not the latter. As to who

discovered it first, Mr. Wenner-Gren, I think, ini-

tially raised the question with me, and that pro-

voked a search.

The Court: I am not making myself clear.

The client in this case, I meant, the Continental

[21] Trading, Inc., the corporation.

Mr. Tansill: Yes, sir.

The Court: You say it was not known to the

corporation at the time of the prior hearing?

Mr. Tansill: Well, the corporation is an artifi-

cial person, your Honor. Whether the corporation,

through its officers knew about this, it is obvious to

me at least some of the officers knew about it,

namely Mr. O'Connell, Mr. Grrenninger, both of

whom were officers and directors. This is not new
information to them, they knew it all the time.

I suspect Mr. Turnbow knew it. ^Yhy he didn't

testify to it, I suspect again goes back to the

The Court.: You know Mr. Turnbow knevv^ it, be-

cause the first one, you said he actually conducted

it. The second, you represent he did know about it.

I can't recall offhand whether Mr. Turnbow was an

officer of the corporation at the time we had the

hearing.

Mr. Tansill: He was president during those

years, I think.
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The Court: At one time.

So I again want to bring you down to the focus

of the question. Is it really newly-discovered by

anybody but you?

Mr. Tansill: Perhaps that is a fair statement,

although certainly it depends on how you interpret

"newly-discovered", I may say. [22]

The Court: I am going ]>y what I think the

cases show.

Mr. Tansill: I hoj)e we don't rely exclusively on

this concept of newly-discovered evidence as a sepa-

rate little category. We are talking about something

rather broad here. Whether it is a mistake, or inad-

vertence in presenting the case originally, encom-

passed A^dthin an element of newly-discovered evi-

dence, I think we do. So perhaps

The Court: You don't mean by mistake, do you,

a mistake in legal theory?

Mr. Tansill: I do in part.

The Court: Do you know of any case in any

jurisdiction anywhere at any time that has ever

held that that was a ground for a new trial?

Mr. Tansill: In the ci\dl area.

The Court : Not talking about the criminal cases,

—even fraud cases but

Mr. Tansill: I have not been able to find any,

simply because I have not had an opportunity for

research of that kind.

The Court: I would be veiy surprised if you
were able to find one.

Mr. Tansill: Well, the word "must" have some
significance, as must inadvertence. I suppose it
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would he fruitless to speculate as to what they

might mean. [23]

The Court: There is such thing as carelessness,

if a lawyer has a paper on his desk and does not

put it in, that would be inadvertence. But to pro-

ceed on the case on a wrong legal theory, and ask

the Court when it is all over, and new coimsel has

l^een substituted to over turn the whole thing and

start all over again, I would be interested if you

could find such a case.

Mr. Tansill: I would like to look for it, your

Honor.

There is another aspect that I had hoped to shy

away from. It is possible that there is a conflict of

interest here on the one hand l^etween Mr. Turn-

bow and Mr. Dobrzensky, as opposed to Continental

Trading and its interested beneficial owners.

I am told here had been a fallino^ out at one time

between Mr. Tunibow and Mr. Wenner-Gren. I am
not in any x>osition to judge whether that had a

bearing on Mr. Turnjjow's testimony. All I know is

what I have ]3een told, namely, that there has been

some disagreement between them, and of course we
have the possibility that Mr. Turnbow was the pres-

ident, and Mr. Dobrzensky as another ofiicer in that

company conceivaloly could l^e imder the impact of

fiduciary liability should this company be unal^le to

pay its deficiencies.

I suppose there is a potential transferee situation

[24] here some place.

I understand that Continental has no assets in

the United States today.
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Now, I simply raise these to indicate that there

may have ])een possible conflict of interest at the

time of the testimony in this case. I can't contribute

an}i:hing' more on that, other than to state it.

If your Honor mil hear me, I have a few

more^ •

Mr. Mooclie: Your Honor, it seems to the re-

spondent that sort, of thing goes beyond the scope of

this motion, or leave to file a motion.

The Court : I think we can make better progress,

Mr. ^loodie, if you let Mr. Tansill complete his

statement.

Mr. Moodie: Sure.

Mr. Tansill : In 1949, again there was an attempt

to sell another asset in the United States, namely

the Pan American Trust Company, which was

o\vned beneficially or controlled by Continental

Trading. The negotiations again were conducted in

New York City vdih. New York banks.

Once again, in 1949, Mr. Tumbow conducted ne-

gotiations with Tidewater in the United States in

an attempt to get them into the oil business in Mex-

ico under the auspices of Continental Trading. I am
told these negotiations were fairly extensive in

1949.

Also, Mr. Tumbow, I am told, tried to interest

[25] Continental in buying the stock of the Golden

State Dairy in California during this period. That

Golden State Dairy, I understand. noAv, is merged

into the Foremost Dairies, of wiiich Mr. Turnl>ow

is now president, one of ihe largest milk combines

in the wo«"ld.



278 Continental Trading, Inc. vs.

Now, in 1948, Continental loaned in excess of

$600,000 to two of its sulDsidiaries in Mexico to per-

mit them to purchase dehydrated milk powder in

carload quantities in the United States.

Now, to explain this very briefly, you should real-

ize that Continental Trading was a mother corpora-

tion. It had over a dozen operating subsidiaries in

Mexico, ranging from banks, finance companies,

cement plants, race track, and half a dozen milk

companies. So it is active'—so its activities are not

wdiolly milk, is the point I would like to make, and

they implemented, under the original intention with

which this company was created, the activities of all

their subsidiaries. They actually made possible the

purchase of milk products in the United States by

these direct loans or indirect loans to several of

their Mexican subsidiaries in 1948.

Again, in 1948, negotiations w^ere conducted in

New York City with a factor to negotiation alone

—

a loan of $350,000 in connection mth milk opera-

tions in Mexico.

Mr. O'Connell as I understand it participated in

[26] those negotiations.

Now, finally—I don't intend to labor this much

—

during these years, '48, '49, and '50, there was going

on a continuous series of negotiations conducted in

the great part by Mr. Wenner-Gren himself. This

was an attempt to merge the two largest telephone

companies in Mexico into one concern. One of these

companies was a subsidiary in pari, of United

States interests, the International Telephone and

Telegraph Company. The other one was owned pri-



Commissioner of IntevTial Revenue 279

marily by Swedish interests. Over a period of three

years, and under specific authorization as shown by

the minutes of the Board of Directors of Continen-

tal Trading, Mr. Wenner-Grren negotiated in Swe-

den and in New York with the various interests,

and finally culminating these three years of nego-

tiation, in 1950 the acquisitions and mergers were

consummated.

In the process of doing this, Mr. Wenner-Grren

visited the United States on several occasions, and

negotiated extensively with the parent U. S. corpo-

ration.

I don't like to suggest that this is the entire story

that could be pieced together if given more time.

I simply would like to point out that these are some

of the indicia that we have uncovered recently of

activities, either for or on behalf of Continental in

the United States, that go to the question of, was

the degree of activity by [27] Continental sufficient

to constitute doing a trader business?

I would conclude by sajdng over and above this

there has been no testimony at all to indicate the

circumstances under which Continental came into

existence. That could be testified to, its purposes,

and briefly those were the outgro^vth of a Swedish

milk corporation activity which was later sponsored

]>y UNICET, imder U. N. Auspices, that this was

part of an implementation of a program to furnish

dehydrated milk products aroimd the world to

needy areas. That was one of the principal pur^wses

in back of the formation of this company, and could

be testified to by a mmiber of witnesses.
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With that, I will conclude.

The Court : Thank you.

I am not going to go into this further, Mr. Moo-

die, unless there is something you want to say, but

I want to ask you what your position about the

motion is. You are not prepared to agree to it?

Mr. Moodie : No, we are not. We oppose the mo-

tion, your Honor.

The Court: I am going to deny the motion.

The whole situation seems to me not to indicate

that we could even get beyond the motion for leave.

The motion that is proposed to be made doesn't

accord with the niles of the Tax Court; particu-

larly Rule 19, w^hich provides [28] that motion for

further trial, and so on, shall not be combined with

a motion to vacate a decision.

There is a clear implication in the rules, at least,

that the engaging of new counsel is not a reason for

doing away with a time limit which otherwise ap-

pears in the rule. That is the result of a combina-

tion of miles 19, 20 and 27.

This, as a matter of fact, is not even the first mo-

tion made to vacate this decision in this proceeding.

Possibly that is the reason for the nile. There is

not even any reference to this prior motion to va-

cate, although I am sure we all wTre av^are of it.

But if this motion were gTanted, it seems to me,

it would, for no reason other than the substitution

of new counsel, it would make it possible for the

cases in Tax Court to be indefinitely prolonged, to

be reopened, or innmiierable motions to be made,

first on one ground, and then on another, fo]* the
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effect to be to delay the time when apxDeals have to

be taken, which, of course, would be soon in this

case. I don't mean to say I am covering- all the diffi-

culties that I see in this motion, JDut most of all it

seems to me that the basis has not been laid for the

granting of the imderlying motion, even if the mo-

tion to file were granted.

Under all the circumstances, I just am una]3le to

see that the petitioner has made an adequate case.

The motion will be denied.

Mr. Tansill: May I thank your Honor anyway

for your consideration in setting it down for an

early date, and also the Bureau counsel.

The Court: There vnll be nothing further I

take it?

Mr. Tansill: No, your Honor.

(Whereupon, at 12:28 o'clock p.m., the hear-

ing in the above-entitled case was concluded.)

[Endorsed] : T.C.U.S. Filed Dec. 4, 1957.

[Endorsed] : No. 15912. United States Court of

Appeals for the Ninth Circuit. Continental Trad-

ing, Inc., Petitioner, vs. Commissioner of Internal

Revenue, Resj)ondent. Transcript of the Record.

Petition to Review a Decision of The Tax Court

of the United States.

Filed: March 4, 1958.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.
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United States Court of Appeals

for the Ninth Circuit

No. 15912

CONTINENTAL TRADINC, INC.,

Petitioner on Review,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent on Review.

DESIGNATION OF PARTS OF RECORD
TO BE PRINTED

Comes now the petitioner on review and throus^h

its counsel, Fred R. Tansill, hereby designates for

printing under Rule 17 that portion of the record

certified by the Tax Court of the United States of

America as follows:

Docket Entries.

Petition (Including Statutory Notice of Defi-

ciency) .

Answer.

Stipulation of Facts mth Exhibits I thru XVIII

(1)(2)(3), XIX, XX (1)(2), XXI (1)(2)C3)(4)

(5) (6) (7), XXII (1)C2), XXIII (1)(2), XXIV,
XXV, XXVI, XXVII, XXVIII, XXIX (1)(2)

(3), XXX (1)(2)(3)(4)(5) and XXXI, attached.

Supplemental Stipulation of Facts (Exhibits sep-

arately certified).

Second Supplemental Stipulation of Facts.
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Official Report of Proceedings Before the Tax

Court of the United States.

Petitioner's Brief.

Petitioner's Reply Brief.

Memorandiun Findings of Fact and Opinion.

Decision.

Motion to Vacate Decision—Denied.

Motion for Reconsideration—Denied.

Motion for Leave to File Motion to Vacate Deci-

sion, to Reopen this Proceeding, and to take further

Testimony—Denied.

Motion to Vacate Decision, to Reopen this Pro-

ceeding, and to take fuither Testimony with affi-

davit attached—Lodged.

Petition for Review.

Official Report of Proceedings Before the Tax

Couii:. of the United States dated November 27,

1957.

Designation of Contents of Record.

Statement of Points.

Respectfully,

/s/ FRED R. TANSILL,
Counsel for Petitioner.

Acknowledgment of Ser\'ice Attached.

[Endorsed]: Filed March 22, 1958. Paul P.

O'Brien, Clerk.
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[Title of Court of Appeals and Cause.]

STIPULATION

Come now the pai-ties to this proceeding and

through their respective counsel stipulate and agree

that the following docmnents, heretofore designated

by petitioner for printing as a part of the record,

need not be so X3rinted ]3ut may be considered by the

Court in their original form without the necessity

of reproduction in the printed record:

Document No. 8—Description : That portion of

Document 8 consisting of all of the exhibits. Docu-

ment No. 12—Description: Petitioner's Brief. Doc-

ument No. 16— Description : Petitioner's Reply

Brief.

/s/ FRED R. TANSILL,
Counsel for Petitioner.

/s/ CHARLES K. RICE,

Assistant Attorney Greneral,

Coimsel for Respondent.

[Endorsed]: Filed April 7, 1958. Paul P.

O'Brien, Clerk.
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No. 15,913

United States Court of Appeals

For the Ninth Circuit

Jose Dias de Souza,
Appellant,

vs.

Bruce G-. Barber, Director of Immi-

gration and Naturalization,

Appellee.

Appeal from the United States District Court for the

Northern District of California,

Southern Division.

APPELLANT'S OPENING BRIEF.

JURISDICTION.

This is an appeal from an order of the District

Court denying a wiit of habeas corpus to review de-

portation proceedings. Jurisdiction lay in the District

Court through Title 8, U.S.C, sec. 2241. This Court

has jurisdiction by virtue of section 2253 of said Title.

Appellant de Souza, an alien, was born in 1909,

admitted for permanent residence in the United States

in 1912, and was deported in 1930 following deporta-

tion proceedings in 1929 while he was still a minor.

De Souza re-entered the country in 1957, was served

with notice, was given a hearing, and was ordered de-

ported under the 1929 order pursuant to section 242 f



of the Immigration and Nationality Act of 1952 (8

U.S.C. 1252 f).

Tlie alien's appeal to the Board of Immigration

Appeals was dismissed on January 7, 1958, and he

was taken into custody January 8th. On January 9,

1958, his Petition for Writ of Habeas Corpus was

filed, an order to show cause was issued thereon, and

appellee 's return and answer thereto was filed on Jan-

uary 14, 1958.

On February 12, 1958, the Honorable O. D. Hamlin,

United States District Judge, signed and filed an or-

der denying the petition for a writ of habeas corpus.

Notice of Appeal to this Court was filed February 14,

1958.

STATUTES AND AMENDMENT TO CONSTITUTION.

8 U.S.C. sec. 1251

(a) Any alien in the United States (including an

alien crewman) shall, upon the order of the Attorney

General, be deported who

—

(4) is convicted of a crime involving moral

turpitude committed within five years after entry

and either sentenced to confinement or confined

therefor in a prison or corrective institution, for

a year or more, . . .

8 U.S.C. sec. 1101

(a) As used in this chapter

—

• • •

(13) The term ''entry" means any coming of

an alien into the United States, from a foreign



port or place or from an outlying possession,

whether voluntarily or otherwise, except that an
alien having a lawful permanent residence in the

United States shall not be regarded as making an

entry into the United States for the purpose of the

immigration laws if the alien proves to the satis-

faction of the Attorney General that his departure

to a foreign port or place or to an outlying pos-

session was not intended or reasonably to be ex-

pected by him or his presence in a foreign port or

place or in an outlying possession was not volun-

tary; . . .

8 U.S.C. sec. 1252

(f ) Should the Attorney General find that any
alien has unlawfully reentered the United States

after having previously departed or been deported

pursuant to an order of deportation, whether be-

fore or after Jime 27, 1952, on any ground de-

scribed in any of the paragraphs enumerated in

subsection (e) of this section, the previous order

of deportation shall be deemed to be reinstated

from its original date and such alien shall be de-

ported under such previous order at any time

subsequent to such reentry. For the purposes of

subsection (e) of this section the date on which

the finding is made that such reinstatement is

appropriate shall be deemed the date of the final

order of deportation.

(e) Any alien against whom a final order of

deportation is outstanding by reason of being a

member of any of the classes described in para-

graphs (4) ... of section 1251 (a) of this title.



8 U.S.C. see. 1252

(b) ...

(4) no decision of deportability shall be

valid unless it is based upon reasonable, sub-

stantial, and probative evidence.

The procedure so prescribed shall be the sole and

exclusive procedure for determining the deporta-

bility of an alien under this section. In any case in

which an alien is ordered deported from the

United States under the provisions of this chap-

ter, or of any other law or treaty, the decision

of the Attorney General shall be final. . . .

8 C.F.R. sec. 242.6

Aliens deportable under section 242 (f) of the act.

In the case of an alien within the purview of sec-

tion 242 (f ) of the act, the order to show cause

shall charge him with deportability only under

section 242 (f) of the act. The prior order of

deportation and evidence of the execution thereof,

properly identified, shall constitute prima facie

cause for deportation under that section.

8 C.F.R. sec. 242.22

Proceedings under section 242 (f) of the act— (a)

Applicahle regulations. Except as hereafter pro-

vided in this section, all the provisions of sections

242.8 to 242.21, inclusive, and section 242.23 shall

apply to the case of a respondent within the pur-

view of section 242.6.

(b) Deportahility. In determining the deport-

ability of an alien alleged to be within the purview

of section 242.6, the issues shall be limited solely

to a determination of the identity of the respond-

ent, i.e. whether the respondent is in fact an alien



who was previously deported . . . whether the re-

spondent was previously deported as a member of

any of the classes described in paragraph (4) ...

of section 241 (a) of the act; and whether re-

spondent milawfully reentered the United States.

(c) Order. If deportability as charged pur-

suant to section 242.6 is established, the special

inquiry officer shall order that the resi^ondent be

deported under the previous order of deportation

in accordance with section 242 (f ) of the act. . . .

U.S. Constitution, Amendment 5

No person shall be . . . deprived of life, liberty,

or property, without due process of law . . .

STATEMENT OF THE CASE.

This is an appeal from an order denying a wiit of

habeas corpus sought l)y the appellant alien upon his

being taken into custody pursuant to an order of de-

portation.

Appellant's immigration record, referred to by the

District Judge (R. 15) is the government's exhibit

No. 1. That record discloses that appellant Jose Dias

de Souza was born in Portugal on Jmie 4, 1909. In

February 1929, at the age of 19, appellant was sen-

tenced to serve from one to 14 years in San Quentin

prison on a charge of issuing a bank check with intent

to defraud.

At the age of 19, appellant entered San Quentin on

March 12, 1929. The record shows that two days later,



on March 14, 1929, he signed a paper before U. S. Im-

migration Inspector J. W. Howell stating that his age

was then 19, that he was born June 4, 1909, and that

he left the United States and entered the United

States at Calexico, California, in February, 1926.

The exhibit contains what purports to be a tran-

script of a "record of investigation" conducted at

San Quentin on May 14, 1929, by J. W. Howell, Ex-

amining Inspector, with F. E. Tuttle, Acting Spanish

Interpreter, and R. H. Rule, Stenographer, present.

The transcript is certified by R. H. Rule to be a "true

and correct transcript of the record of investigation in

this case." The transcript does not appear to be signed

by de Souza. In said transcript of May 14, 1929, appel-

lant de Souza again purportedly admitted a trip to

Mexico in February, 1926.

The exhibit next contains a warrant of arrest dated

June 7, 1929, issued by P. F. Snyder, Assistant to the

Secretary of Labor. The warrant states that from

evidence submitted to the said Snyder it appears that

de Souza "who landed at the port of Calexico, Cali-

fornia, on or about the 15th day of February, 1926,

has been foimd in the United States in violation of the

immigration act of February 5, 1917 for the follow-

ing among other reasons:

"That he has been sentenced subsequent to May
1, 1917, to imprisonment for a term of one year or

more because of conviction in this country of a

crime involving moral turpitude to-wit: issuing

bank checks with intent to defraud, committed

within five years after his entry."



There next appears in the exhibit a report of a

hearing at San Quentin, dated October 4, 1929, con-

ducted by J. A. Nielson, Jr. Said report consists in

part of a form reading: ''Said alien was informed that

the puri^ose of said hearing was to afford him an op-

portunity to show cause why he should not be deported

to the country whence he came, said warrant of ar-

rest being read and each and every allegation therein

contained carefully explained to him. Said alien was

offered an opportunity to inspect the warrant of ar-

rest and the evidence upon which it was issued, which

privilege was accepted. The alien being first duly

sworn the following evidence was presented : Q. What
is your correct name? A. Joseph Marcus Soiiza. Q.

Have you ever been known by another name ? A. No.

Q. You are advised that under these proceedings you

have the right to be represented by counsel. Do you

desire to obtain the services of a lawyer? A. No. I

can handle this myself . .
."

The balance of the October 4 hearing report is not

in form. It continues: ''Q. Do you waive your right

to be represented by an attorney and are you now
ready and willing to proceed with this hearing? A.

Yes. Q. You are advised that Attorney W. D. Hahesy,

of Tulare, California, has stated that he wished to

be present at this hearing. Is it your wish that he

be present at this hearing and represent you in these

proceedings? A. No. He was not hired by me. I

don't want his services whatsoever. Q. You waive

your right to the services of Attorney Hahesy? A.

Yes "
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Appellant, according to the report, was then asked

whether he had made a sworn statement to an im-

migration inspector on May 14, 1929, whether the

answers given therein were true, and whether any

changes were desired. De Souza purportedly admitted

the truth of the statement made on May 14th.

The report continues with a statement by the In-

spector that the May 14 statement is now incorporated

into this record. When asked if he had any evidence

to offer or reasons to give why he should not be de-

ported, de Souza purportedly answered as follows

:

'^I was working for Mr. A. C. Glass, who is in

the produce business at the Terminal Market, 7th

and Central, Los Angeles, and in the course of

my duties I crossed the line into Mexico on nu-

merous occasions. I never did stop over there

more than an hour and a half at any time. I never

lived in Mexico. All my people are here. They

are taxpayers and haven't been out of the coun-

try for about 18 years. I was raised and educated

here, and know no other country whatsoever. The

reason I am not a citizen is because I haven't

reached my majority. My two brothers are natu-

ralized citizens."

In his summary, Nielson noted that the alien ''is a

male 19 years of age." He recommended deportation

stating that "the charge contained in the warrant of

arrest is sustained by the record."

The foregoing is the only "evidence" in the record.

On December 2, 1929, P. F. Snyder, the Assistant to

the Secretary of Labor, issued his deportation war-

rant containing the preamble: "Whereas from proofs



submitted to me after due hearing before Immigra-

tion Inspector J. A. Nielson, Jr., held at San Quentin,

California, I have become satisfied that the alien Jose

or Joseph Marcus Souza who landed at the port of

Calexico, California on or about the 15th day of Feb-

ruary, 1926, has been found in the United States in

violation of the immigration act of February 5, 1917,

to wit: . .
."

One year later, on December 2, 1930, the deportation

warrant was executed. De Souza was deported at Gal-

veston, Texas.

Appellant last entered the United States on Jime

29, 1957, with no visa. He was served with an order

to show cause on which a hearing was had on AugTist

22, 1957. The transcript of that hearing is included

in the govermnent's exhibit No. 1. The order to show

cause reveals that appellee was proceeding under sec-

tion 242 (f) of the Immigration and Nationality Act

(8 U.S.C. sec. 1252 f). The Special Inquiiy Officer

pointed out he deemed the issues to be limited to (1)

identity, (2) former deportation, and (3) unlawful

reentry.

The transcript of August 22, 1957, as well as the

brief on behalf of the government dated October 3,

1957, prepared by John J. Kelleher, the examining

officer at the hearing, both disclose the contentions

of counsel for appellant: that the government's case

was based solely on the 1929 proceedings which were

had in violation of appellant's right to due process;

that there was no evidence except the admissions of

the minor alien who was incarcerated at the time and
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for whom no guardian or laAvyer was appointed ; that

evidence should be admitted on the pivotal question of

''entry" in 1926; that the Special Inquiry Of&cer

should look into the validity of the 1929 proceedings

instead of limiting the issues as he did.

The Special Inquiry Officer found appellant de-

portable under section 242 (f) of the Act (8 U.S.C.

sec. 1252 f) on September 3, 1957. On January 3, 1958;

the Board of Immigration Appeals dismissed the ap-

peal taken on September 3, 1957. Appellant was taken

into custody, and on January 9, 1958, his petition for

writ of habeas corpus was filed in the southern division

of the United States District Court for the northern

district of California. (R. 3.) The writ was denied on

February 12, 1958. (R. 15-17.) Notice of appeal to

this Court was filed on February 13, 1958. (R. 18.)

SPECIFICATION OF ERRORS.

1. The District Court erred in refusing to review

the 1929 deportation proceedings for fairness, for evi-

dence to support the finding, and for error of law.

2. The District Court erred in refusing to grant

the writ and discharge appellant where the deporta-

tion order was foimded upon an infant's admission

alone and was not based on reasonable, substantial

and probative evidence as required by law.

3. The District Court erred in refusing to grant

the writ and discharge appellant where the deporta-

tion order was contrary to law and based on an erro-
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neons application of law, (8 U.S.C. sec. 1251 (a)

(4)), and where appellant's offer of evidence was

refused,

4. The District Court erred in refusing to grant

the writ and discharge appellant where the reinstated

1929 deportation order under which he was herein

ordered deported was obtained in violation of appel-

lant's constitutional right to due process of law, par-

ticularly in ^dew of the circumstances that his "hear-

ings" were held while he was a minor, incarcerated in

San Quentin, without guardian or lawyer.

SUMMARY OF ARGUMENT.

The matter of deportation of a resident alien is ad-

ministrative and the Courts have no general power to

review the proceedings if they were fair, if the find-

ing of deportability was based upon e^'idence and if

no error of law was committed. But if any one of

those elements is missing, the proceedings are void and

the Courts have the power and the duty to set aside

the order. All three elements are missing here.

The Immigration Act specifically states that no de-

portation decision shall be valid unless it is based

upon reasonable, substantial, and probative e\ddence.

The only evidence of an entry within five years of

the sentencing in this case is the admissions attributed

to appellant purportedly obtained from him during

his minority, while he was incarcerated, unprotected

and unrepresented. Such "evidence" is no evidence.

An infant cannot effectively admit.
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In the circumstances, appellant's alleged ''entry"

at age 16 at the direction of his employer, did not con-

stitute an entry within the act. At least the District

Court should have remanded the matter to appellee in

order to afford appellant an opportunity to present

evidence of the circiunstances and an opportunity to

have a fair hearing on the merits.

Proceedings in deportation must meet the funda-

mental requirements of fairness encompassed by the

due process clause of the Fifth Amendment of the

Constitution. Due process was glaringly absent from

the 1929 proceedings. Appellant was questioned two

days after being imprisoned and again two months

later. He was 19 years old at those times. Some

months later when he was '20 years old another ''hear-

ing" took place in the prison. On none of those three

occasions was he represented by a guardian. He did

not intelligently waive his right to be represented by

counsel. Legally he could not waive so fundamental

a right. On the basis of purported admissions by him

on those occasions, and solely on that basis, he was

deported. The law does not permit an infant to admit

away his rights—he is deemed incapable. There was

no due process. The writ should have been granted.

ARGUMENT.

I. THE ADMINISTRATIVE PROCEEDINGS ARE
SUBJECT TO COLLATERAL ATTACK.

The government is attempting to deport appellant

under the 1929 order of deportation in accordance
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with the provisions of section 242 (f ) of the Act. The

District Court was under no misapprehension on that

fact. (R. 16.) Nevertheless, the Court said:

"The petitioner would have this Court disinter

his first deportation order which was issued in

1930 and examine the evidence upon which it was
based ; he claims it was invalidly issued. I do not

believe I am permitted to do that. United States

ex rel. Steffner v. Carmichael, (5 Cir., 1950) 183

F. 2d 19. . .
."

Appellant does urge most strongly that those prior

proceedings be examined. There is a basic infirmity

in those proceedings which the District Court should

have recognized as a command to discharge the ap-

pellant. Incidentally, it is not the appelant who would

have the Court "disinter" the prior order—the gov-

ernment has based its present order upon those prior

proceedings

:

"... such alien shall be deported under such pre-

vious order ..." (8 U.S.C. sec. 1252 f ; R. 16).

The erroneous reasoning of the Court, disclosed in

its Order (R. 15-17), is that once there have been prior

proceedings resulting in an order of deportation, that

order of deportation is inviolate, those proceedings

unimpeachable. Such is the fundamental error in this

case.

A clear statement of the true rule appears in U.S.

ex rel. Schlimmgen v. Jordan, 164 F. 2d 633, 634:

"Courts may not interfere with administrative

determinations unless, upon the record, the pro-

ceedings were manifestly unfair, or substantial
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evidence to support the administrative finding is

lacking, or error of law has been committed, or

the evidence reflects manifest abuse of discretion

The rule, quite naturally, is approved by the Su-

preme Court. (Low Wall Stiey v. Backus, 225 U.S.

460, 32 S.Ct. 734, 56 L.Ed. 1165 ; Kessler v. Strecker,

307 U.S. 22, 59 S.Ct. 694, 83 L.Ed. 1082.)

What was overlooked by the District Court is the

all-important clause following the word "unless."

Even in the Steffner case cited by the Court, the

qualification was recognized. The Circuit Court there

said (183 F.2d 19, 20) :

"Where an alien has been deported from the

United States pursuant to a warrant of depor-

tation, we do not think it permissible to allow a

collateral attack on the previous deportation

order in a subsequent deportation proceeding

unless we are convinced that there was a gross

miscarriage of justice in the former proceed-

ings. ..." (Stress added.)

In that case, the Court pointed out that the alien

had his day before the immigration authorities. In

the case here on appeal, it appears that appellant

never had his day before the immigration authorities.

What the Court meant by the words "gross mis-

carriage of justice" cannot be known. But what is

required to set aside the administrative proceedings

has been clearly spelled out by the Supreme Court

in Kessler v. Strecker, supra, 307 U.S. 22, 34;

"... The proceeding for deportation is adminis-

trative. If the hearing was fair, if there was
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evidence to support the finding of the Secretary,

and if no error of law was committed, the ruling

of the Department must stand and cannot be

corrected in judicial proceedings. If on the other

hand one of the elements mentioned is lacking,

the proceeding is void and must be set aside ..."

There must, above all, be a fair hearing. There

must be evidence to support the finding of deport-

ability. There must be no error of law.

A moment's thought on the matter shows that the

rule is sound. Congress has control of deportation,

and the executive branch of govermnent must enforce

the laws, but in a non-exclusion case, at least, the

alien is entitled to the protection of the Court as to

matters of fmidamental fairness (as distinguished

from weighing the evidence or determining the facts

de novo). In Whitfield v. Hanges, 222 F. 745, 751,

the Court recognized that upon contradictory evidence

the administrative body may not be reversed by the

Courts, but the question of whether or not there is any

substantial evidence to support the finding is one of

law "the power and duty to determine which are

vested in the Courts, and any injurious error in de-

ciding that question by any executive or quasi judicial

officer or tril^imal is reviewable and remediable by

them. Administrative orders and findings quasi judi-

cial in character are void if the finding is contrary to

the 'indisputable character of the evidence.' ..."

The bases for collateral attack appear to be clear.

If one or more exist, the time lapse should present

no problem. Since the prior proceedings are now
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being presented as the basis for deportation, the gov-

ernment cannot complain if a court for the first time

tests the fairness of those proceedings. So long as

grounds exist in fact upon which a collateral attack

is permitted, the proceedings must be set aside. The

passage of time, alone, has never deterred the Courts.

In U.S. ex rel. Eiibio v. Jordan, 190 F.2d 573, 575-576,

the Court recognized the rule that collateral attacks

are not permitted unless the Court is convinced of a

gross miscarriage of justice. The Court concluded:

''Here we find no such gross miscarriage of jus-

tice in the former dej^ortation proceedings as

would justify our review of those proceedings.

At each step the petitioner was represented by

counsel ..."

In that case several years elapsed between the prior

and later proceedings, but that was not a cause for

refusal to review.

In Pennsylvania ex rel. Herman v. Claudy, 350 U.S.

116, 76 S.Ct. 223, 100 L.Ed. 126, eight years elapsed.

In Mooney v. Holohan, 294 U.S. 103, 55 S.Ct. 340, 79

L.Ed. 791, eighteen years elapsed. Those were crimi-

nal cases, to be sure, but an alien is subject to as

great a loss as the criminal. Deportation may deprive

a man "of all that makes life worth living." (Ng

Fung Ho v. White, 259 U.S. 276, 284, 42 S.Ct. 492,

495, 66 L.Ed. 938.) "Deportation is a drastic meas-

ure and at times the equivalent of banishment or

exile." (Fong Haw Tan, 333 U.S. 6, 10, 68 S.Ct. 374,

376, 92 L.Ed. 433.)
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In Bridges v. Wixon, 326 U.S. 135, 154, 65 S.Ct.

1443, 1452, 89 L.Ed. 2103, the Court said:

"... We are dealing here with procedural re-

quirements prescribed for the protection of the

alien. Though deportation is not technically a

criminal proceeding, it ^dsits a great hardship on

the individual and deprives him of the right to

stay and live and work in this land of freedom.

That deportation is a penalty—at times a most
serious one—camiot be doubted. Meticulous care

must be exercised lest the procedure by which

he is deprived of that liberty not meet the essen-

tial standards of fairness."

At the administrative level likewise the lapse of

time alone is not a deterrent. A discussion of several

cases can be found in In the Matter of S I7i

Deportation Proceedings, 3 I. & N. 83.* At page 85,

In Matter of F is discussed where a 1931 de-

portation was reviewed in 1944. The former proceed-

ings were determined, at the later hearing, to have

been erroneous as a matter of law. At page 86, In

Matter of F is discussed. There, the former

proceedings took place in 1920 and the present inquiry

in 1947. The earlier proceedings were set aside as

incorrect as a matter of law. 7>z Blatter of S

Q , is cited and quoted at page 86. There the

former proceedings took place in 1929. Eighteen

years later the Board of Immigration Appeals held:

''The findings of deportability made upon the

basis of the 1929 deportation hearing are not, of

*The full title of volume is : Administrative Decisions Under
Immigration & Nationality Laws.
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course, binding upon us in this proceeding. We
are free to examine the 1928 hearing record to

ascertain whether or not the alien's prior depor-

tation was lawful. If there was no evidence to

support the warrant charges, or if there was an

erroneous application of law, the prior deter-

mination of deportability may be set aside.

In finding the alien subject to deportation as a

prostitute in 1928, the immigration authorities

improperly applied the rule of law set forth in

the Mittler case . . . On the basis of the Daskaloff

case, we must set aside the 1928 deportation."

The latter case referred to is Daskaloff v. Zurhrick,

103 F.2d 579. That case stated that no collateral

attack was available, but the Court nevertheless

looked into the prior proceedings and found (1) the

alien was awarded a full and fair hearing (2) there

was evidence upon which the order could have been

predicated, and (3) there was no erroneous applica-

tion of law. Beyond these inquiries, of course, as the

Supreme Court has stated, the Courts have no power.

But it is exactly these inquiries that the District

Court should have made in the instant case. Appel-

lant in the instant case has not had a fair hearing,

there was no evidence of entry in 1926, and the deter-

mination that an entry had taken place was based

upon an erroneous rule of law.

We shall burden this Court with one final quotation

from the Administrative Decisions (3 I. & N. 83, 86),

because the language of the Board of Immigration

Appeals is particularly appropriate. At page 86, In
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Matter of M appears. The alien had previously

been deported in 1940 on the ground that he had been

convicted of a turpitude crime within five years of

entry. Prior to his deportation, U.S. ex rel. Guarino

V. TIM, 107 F.2d 399, came down holding that mere

possession of burglary tools (of which crime the alien

had been foimd guilty) was not an offense involving

moral turpitude. The Board of Immigration Appeals

is quoted

:

"When the respondent was deported in April

1940, the Guarino case, supra, had been decided

and that decision was considered the law. Ac-

cordingly, his deportation at that time on a

charge considered then to be invalid was clearly

erroneous. To sustain the present deportation

charges, based on the act of March 4, 1920, as

amended, would be only continuing this error.

There is no reason why this Board cannot take

steps in these proceedings to correct a past error.

Such action, we feel, is not contrary to the well-

established principle that judicial decrees or

judgments may not be collaterally attacked. In
this way, substantial justice will be accomplished,

and more especially so mider the circumstances

of this case where the alien is already in the

United States and his deportation is sought on

a ground based on a past mistake. We shall,

therefore, not sustain those charges."

In the instant case, the 1929 proceedings were mani-

festly unfair; there was no substantial evidence, or,

indeed, any evidence to support the finding ; and error

of law was committed. In such circumstances, the

Board of Immigration Appeals stated that substantial
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justice would require the correction of the past mis-

take, and such action would be a valid collateral

attack. We asked the District Court to correct the

past mistake in the instant case. We ask this Court

to do equal justice.

n. THE DEPORTATION FINDING WAS NOT SUPPORTED
BY VALID EVIDENCE.

Appellant was deported in 1930 upon the ground

that he had been sentenced to a term of more than

one year in prison for a crime involving moral tur-

pitude within five years of entry. To support the

order of deportation the government had to prove the

sentence and the entry. The only evidence of the

entry is the purported admission of appellant im-

mediately after he was imprisoned in San Quentin,

during his minority.

Due process to one side, the admissions of an infant

cannot be used against him, and certainly cannot

satisfy the requirements of the act, viz.:

''•No decision of deportability shall be valid unless

it is based upon reasonable, substantial, and pro-

bative evidence." (8 U.S.C. sec. 1252 (b) (4).)

The purported admissions of appellant should be

considered a nullity and stricken from the record.

Story, Equity Pleading, sec. 871 speaking of infants

states

:

"... He is considered as incapable of entering

into the unlawful combination; and his answer

cannot be excepted to for insufficiency; nor can
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any admission made hy Mm he hinding/' (Stress

added.)

The Supreme Court quoted the above statement in

White V. Miller, 158 U.S. 128, 146, 15 S.Ct. 788, 39

L.Ed. 921. Also in that case, the Court had the fol-

lowing to say (p. 146) :

''In WHgU v. Miller, 1 Sandf.Ch. 109, it was
held that the answer of an infant defendant by
his guardian ad litem is not binding upon him,

and no decree can be made on its admission of

facts. Where relief is sought against infants, the

facts upon which it is fomided must be proved;

they camiot be taken by admission; and Wrott-

sley V. Bendish, 3 P.Wms. 236, was cited to that

effect.

"Where there are infant defendants, and it is

necessary in order to entitle the complainant to

the relief he prays, that certain facts should be-

before the court, such facts, although they might

be the subject of admissions on the part of adults,

must be proved against the infant.' 1 Daniel's

C.P. 238; Mills v. Dennis, 3 John.Ch. 367."

In Bank of U. S. v. Ritchie, 33 U.S. 128, 8 L.Ed.

890, a judgment was obtained against minors concern-

ing property. A guardian ad litem had been appointed

upon the motion of plaintiff's counsel without notice

to the infants. The guardian answered and admitted

liability for the infant. At page 145 the Supreme

Court held:

''The court could not have acted on this admis-

sion. The infants were incapable of making it,

and the acknowledgment of the guardian, not on
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oath, was totally insufficient. The court ought to

have required satisfactory proof of the justice of

the claims, and to have established such as were

just before proceeding to sell the real estate."

On the above authorities it is clear that the govern-

ment should not be permitted to act upon the admis-

sions appearing in the record. This is not a case

where the evidence is merely insu^fficient to meet the

standards of the act like Mouratis v. Nagle, 24 F.2d

799 and Ex Parte Fierstein, 41 F.2d 53, where this

Court reversed the orders of the District Court deny-

ing the writ. The question here is not whether there

is enough evidence to warrant deportation. The ques-

tion is whether there is any evidence at all cognizable

by law.

Wholly aside from the fact that the hearings in

1929 violated appellant's right to due process, it is

here argued that the only evidence of a 1926 entry

consists of the record entries wherein a minor, newly

imprisoned, admittedly without lawyer or guardian,

is supposed to have admitted the fact. Since those ad-

missions cannot bind the minor, there is no evidence

in the record.

HI. NO ENTRY WAS PROVED; THE FINDING THEREON BEING
BASED ON AN ERRONEOUS APPLICATION OF LAW.

In 8 U.S.C. sec. 1101 (a) (13) Congress has stated:

".
. . an alien having a lawful permanent resi-

dence in the United States shall not be regarded

as making an entry into the United States for
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the purposes of the immigration laws if the alien

proves to the satisfaction of the Attorney Gen-
eral that his departure to a foreign port or place

or to an outlying possession was not intended or

reasonably to be exi:)ected by him or his presence

in a foreign port or place or in an outlying pos-

session was not voluntary ..."

Assuming for the purposes of this argument the

facts stated in the government's exhibit (Rei^ort of

Hearing conducted by Insj)ector J. A. Melson, Jr., at

San Quentin October 4, 1929 ; and Statement taken at

San Quentin May 14, 1929) that at the age of 16

appellant went to Mexico in the course of his employ-

ment and remained for no more than an hour and a

half, it is respectfully submitted not only that such

statements are not valid evidence, but also that the

departure was not intended, or reasonably to be ex-

pected by appellant, or voluntary.

Throughout this proceeding, counsel for appellant

has offered to prove those contentions, but their offer

was not accepted. (See transcript of August 22, 1957

hearing in the exhibit.)

Where a boy of 16 is sent by his employer to make

delivery of produce in Mexico, and where such trip

requires only an hour and a half at most, his return

cannot be deemed to be an entry within the require-

ments of the statute. His departure was not expected,

intended or voluntary.

In Volenti v. Karmith, 1 F.Supp. 370, 373, the vol-

untary aspect of a minor's conduct was examined. The

Court said:
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''A schoolboy of 16, iii an American public

school, told with the others of his class that the

class would go across Lake Erie to a Canadian

beach for a day's picnic, and who goes with the

teacher and class and returns with them, is not

possessed of freedom of action to decide whether

or not he will go. He is not a free agent acting

entirely of his own volition . .
.'' (Stress added.)

Appellant, at the age of 16, sent by his employer in

the course of his occupation into Mexico, is likewise

not a free agent. He is no more competent to exercise

his own volition than is a schoolboy imder the super-

vision of his teacher.

To say that such a trip across the border and back

constitutes an entry that is voluntary, reasonably to

be expected, and intended by a boy of 16 is to give a

"capricious application" to the law in the words of

the Supreme Court in Delgadillo v. Carmichael, 332

U.S. 388, 68 S.Ct. 10, 92 L.Ed. 17. In that case the

alien having shipped on a U. S. merchant ship during

the war was taken to Cuba when his ship was tor-

pedoed after it had passed through the Panama Canal.

He returned to the United States after remaining one

week in Cuba for treatment. Thereafter, within five

years, he was convicted of robbery, and deportation

proceedings were had. The Supreme Court held that

there was no entry since he was forced to enter the

foreign port, he did not select it.

In the foregoing case the Supreme Court distin-

guished U.S. ex rel. Claiisson v. Day, 279 U.S. 398, 49

S.Ct. 354, 73 L.Ed. 758 ; U.S. ex rel Stapf v. Corsi,
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287 U.S. 129, 53 S.Ct. 40, 77 L.Ed. 215; and U.S. ex

rel. Volpe v. Smith, 289 U.S. 422, 53 S.Ct. 665, 77

L.Ed. 1298, as cases where the alien plainly expected

or planned to enter a foreign place. The Court also

cited DiPasquale v. Karnuth, 158 F.2d 878, where an

adult alien aboard a sleeping car passed through

Canada and back into the United States. Such entry

into the country was not one within the meaning of

the law. A similar case is Wong Yuen v. Prentis, 234

F. 28, where a Chinese alien rode into Canada and

back again in a freight car. There was no entry.

The law of this Circuit at the time of appellant's

alleged entry was established by Ex parte T. Nagata,

11 F.2d 178, decided in February, 1926. In that case

an alien seaman left the United States and went fish-

ing in Mexican waters. His return constituted no

entry within the meaning of the act. The Court said

(p. 179) :

"... If an alien who has acquired the right to

reside in the United States must forfeit that

right when, in the course of his ordinary busi-

ness, as a seaman on a domestic vessel, he is

carried into foreign waters, the result is harsh

indeed, and is one which I do not believe was in-

tended by any provision of the immigration law.
'

'

Even in the case of adults it is seen that the mere

physical return to this country is not necessarily an

"entry" within the meaning of the immigration law.

Another 9th Circuit case in effect during the period

in question is Weedin v. Banzo Okada, 2 F.2d 321.
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There an alien seaman went ashore for a few hours

in Australia. This was held not to change his status.

Brevity of the stop-over in the foreign place is not

alone the determining factor. We are not unaware of

the leading cases from the Supreme Court, Lapina v.

Williams, 232 U.S. 78, 34 S.Ct. 196, 58 L.Ed. 515, and

Lewis V. Frick, 233 U.S. 291, 34 S.Ct. 488, 58 L.Ed.

967, often cited for the proposition that the length of

time out of the country does not aid the alien. In both

of those cases, however, the entry itself was tainted.

In the first, the alien was a prostitute practicing in

this country before she left and intending to continue

upon her return. Her entry, therefore, was colored by

the fact that she was an undesirable in the eyes of

Congress. In the second, the alien went to Mexico in

order to bring back a woman for purposes of prosti-

tution. In the case on appeal, the only office of the

alleged entry was to serve as a point of departure

from which the five year period could be measured.

In and of itself appellant's ''entry" was not pro-

hibited or tainted. Therefore, even if an adult were

involved, the above cases would not control. We are

here dealing with a boy 16 years old, told by his em-

ployer to deliver goods across the border. The boy

did not voluntarily leave. He was not a free agent.

He was an alien with a lawful residence in this

country. He should not be held to have forfeited his

right to remain in this country because of the invol-

untary trip. Had he been engaged in some criminal

activity in crossing the border, he would have come

within the proscription of Congress.
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It is respectfully submitted that there has been an

erroneous application of law in the determination

that appellant made an entry in 1926.

IV. APPELLANT'S CONSTITUTIONAL RIGHT TO DUE
PROCESS OF LAW WAS VIOLATED.

An alien, being a "person" has the same right to

protection under the due process clause of the Fifth

Amendment as a citizen. (Galvan v. Press, 347 U.S.

522, 530, 74 S.Ct. 737, 98 L.Ed. 911.) While it is true

that Congress has the policy-making power over aliens

and the executive branch of government must enforce

the policies established, the procedural safeguards of

due process must be respected. (Japanese Immigrant

Case : Yamataya v. Fisher, 189 U.S. 86, 101, 23 S.Ct.

611, 47 L.Ed. 721 ; Wong Yang Sung v. McGrath, 339

U.S. 33, 49, 70 S.Ct. 445, 94 L.Ed. 616.)

Appellant here contends that the record before the

District Court consisting of the government's exhibit

reflects an absence of due process in the 1929 hearings

and proceedings.

We respectfully ask this Court to consider the fol-

lowing combination of circumstances:

1. A 19 year old boy is imprisoned in a state

penitentiary with the concomitant lack of free-

dom to seek friends or other aid.

2. Within 2 days, he is asked to sign a state-

ment before immigration authorities containing

a pivotal '^ admission.

"
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3. Two months later, he is subjected to an-

other hearing while still only 19. The same ad-

mission is purportedly obtained.

4. A few months later another hearing is held

—^he is a little over 20 years old.

5. At none of the hearings is he represented

by friend or guardian.

6. At none is he represented by a lawyer.

7. He is incompetent as a matter of law.

8. He is incompetent in fact. ("I can handle

this myself."!)

9. The government produced no evidence.

10. The only evidence in the record is the in-

competent ''admission" of the infant.

We do not here argue that this is a Sixth Amend-

ment case. While we have shown that this is as serious

a matter to appellant as would be a criminal appeal,

we do not urge that he had an absolute right to

counsel in the immigration proceedings in 1929 for

that reason.

We do not here argue that the proceedings lacked

the requisite fairness of due process solely because

appellant was imprisoned at the time.

We do, however, earnestly assert that they are fac-

tors to be considered with the other circumstances in

determining whether the fundamentals of fairness

were present. How was the alien of 19 protected by

due process when he was questioned two days after
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being imprisoned in San Quentin? In Whitfield v.

Ranges, 222 F. 745, 749, the Court said:

''Indispensable requisites of a fair hearing ac-

cording to these fundamental principles are that

the course of proceeding shall be appropriate to

the case and just to the party affected; that the

accused shall be notified of the nature of the

charge against him in time to meet it; that he

shall have such an opportmiity to be heard that

he may, if he chooses, cross-examine the witnesses

against him ; that he may have time and opportu-

nity after all the evidence against him is pro-

duced and known to him to produce evidence and
witnesses to refute it; that the decision shall he

governed by and based upon the evidence at the

hearing, and that only; and that the decision shall

not be without substantial evidence taken at the

hearing to support it . . . That is not a fair hear-

ing in which the inspector chooses or controls the

witnesses, or prevents the accused from procuring

the witnesses or evidence or counsel he de-

sires . .
." (Stress added.)

In Gilles v. Del Guercio, 150 F.Supp. 864, 867,

absence of counsel coupled with improper evidence

amomited to absence of due process. In U.S. ex rel.

Castro-Lonzan v. Zimmerman, 94 F.Supp. 22, the fail-

ure to provide coimsel was not the sole cause but was

an important reason for the Court deciding that a fair

hearing had been denied.

In Eyiin v. Landon, 219 F.2d 404, 406, this Court

recently stated

:

"An alien in deportation proceedings must be

afforded due process of law, including a fair
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hearing, . . . and indispensable to a fair hearing

are reasonable notice, the right to examine wit-

nesses and to testify and to present witnesses and

to he represented hy counsel ..." (Stress added.)

See also from this circuit Boux v. Commissioner, 203

F. 413.

The bright light of due process begins to fade when

the foregoing cases are opened to admit an imprisoned

infant upon the scene.

The law has been careful to watch over infants.

In California, by law, (Cal. Code of Civil Procedure,

sees. 372, 373) where a minor is a party to an action

or proceeding he must appear either by a general

guardian or guardian ad litem. The Federal Rules of

Civil Procedure, Rule 17 (c), likewise provide for

the appointment of a guardian ad litem where the

minor is not otherwise represented.

Legally, appellant was in need of protection. ''A

minor is presumed to be incapable of exercising a

soimd discretion over his affairs." (DeLevillain v.

Evans, 39 Cal. 120.) Lest there be any doubt, factually,

that he was incompetent to manage his affairs, listen

to the ring of his words

:

'^I can handle this myself."

Those were his words in answer to the question put

to him at the October 4, 1929 hearing concerning the

services of a lawyer. It matters not whether they were

the words of a brash yoimgster, an inmate hardened

by seven months of prison life, or a scared youth with

false bravado. In any event, in the eyes of the law,



31

he was deser\T.ng of its protection. His words were a

nullity. He was incapable of waiving his rights. Not

only was there no "intelligent" waiver by the test of

Johnson- v. Zerhst, 304 U.S. 458, 58 S.Ct. 1019, 82

L.Ed. 1461, there was no waiver.

"It has been said that a minor can waive noth-

ing, camiot consent, and nothing can be construed

against him."

{Bartels Estate, (Calif.) Myrick's Prob.Rep.

30.)

"Courts do not permit his rights to be preju-

diced by an act of his own, or of any other

person. '

'

(Johyiston v. So.Pac, 150 Cal. 535, 89 P. 348.)

The fading light of due process has grovm dim

indeed. If one more factor is needed to extinguish

it completely it is to be foimd in the illusory "admis-

sion" that constitutes the sole evidence agamst appel-

lant on the vital element of entry.

In U.S. ex rel. Shaw v. Van de Mark, 3 F.Supp. 101,

the Court held the proceedings to be unfair where the

deportation order was based upon testimony of the

alien at a time when she was insane and without

coimsel. No one could disagree with such a ruling. Is

the case at bar any different ?

In Bridges v. Wixon, supra, 326 U.S. 135, 156, Q^

S.Ct. 1443, 89 L.Ed. 2103, there was more than merely

the one i^iece of contaminated evidence. The Supreme

Court said that unfairness would not be shown by

proof that the decision was wrong or that incompe-
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tent evidence was admitted and considered. The Court

continued

:

''.
. . But the case is different where evidence was

improperly received, and where but for that

evidence it is wholly speculative whether the

requisite finding would have been made. Then
there is deportation without a fair hearing which

may be corrected on habeas corpus ..."

Without the record admission of appellant, it is not

''speculative" as to whether the finding could be made

—it is absolutely impossible.

CONCLUSION.

We sincerely believe that the record presented to

the District Court exposed the gross unfairness of the

proceedings upon which appellant's deportation has

been ordered. The unfairness is such as should be

remediable by habeas corpus. The District Court erred

in refusing to examine the record and to grant the

writ.

We can think of no simpler way of expressing our

prayer than to quote the words of the Supreme Court

in Bridges v. Wixon, 326 U.S. 135, 154, 65 S.Ct.

1443, 89 L.Ed. 2103

:

'

' . . . We are dealing here with procedural require-

ments prescribed for the protection of the alien.

Though deportation is not technically a criminal

proceeding, it visits a great hardship on the indi-

vidual and deprives him of the right to stay and

live and work in this land of freedom. That
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deportation is a penalty—at times a most serious

one—cannot be doubted. Meticulous care must be

exercised lest the procedure by which he is

deprived of that liberty not meet the essential

standards of fairness."

Dated, San Francisco, California,

May 12, 1958.

Respectfully submitted,

Fredricks & Sullivan,

Attorneys for Appellant.

Guernsey Carson,

Of Counsel.
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APPELLANT'S CLOSING BRIEF.

STATEMENT OF FACTS.

In its reply brief (page 8), appellee has found it

expedient to reprint several irrelevant facts whose

sole function seems to be to paint a generally bad pic-

ture of appellant. That appellant may have been

married twice, may have had two illegitimate children,

may have been a defendant in a "paternity action",

and may, as a youth, have served a four-month sen-

tence in a reformatory, can have no real bearing on

the issues before this Court.

Again, at page 11, the government finds it expedient

to mention several entries of appellant prior to the

June, 1957, entry relied upon in the deportation pro-

ceedings.



The facts are uncomplicated: Deportation proceed-

ings against appellant were instituted in 1929 when he

was imprisoned at San Quentin while a minor without

guardian or counsel. He was ordered deported be-

cause he had been sentenced for a turpitude crime

within 5 years of entry to the United States. The

government did not prove the entry by producing wit-

nesses, depositions or other evidence. That pre-

requisite was supplied by the exaction from appellant

of a statement that at age 16 he had gone into Mexico

at the direction of his employer in the course of his

employment to deliver produce. In 1930 appellant

was deported. In June, 1957, he re-entered the coun-

try. The government instituted deportation proceed-

ings imder section 242f of the Immigration & Nation-

ality Act of 1952 (8 U.S.C.A., sec 1252f). Appellant

was found to have unlawfully re-entered the United

States, and by the terms of said section of the Act, the

prior order was deemed to have been reinstated and

appellant had to be ordered deported imder that prior

order. On habeas corpus, the District Court refused

to exmaine the record of the prior administrative pro-

ceedings although the law required the present de-

portation to be based thereon and although said record

was lodged with the District Court by the government.

QUESTIONS PRESENTED.

At page 10 of its brief the government poses three

questions. The first of these is not clear: Was ''re-

spondent" required to entertain a collateral attack

upon the prior proceedings ? Does this mean : Was the



administrative officer or board required to examine

the prior proceedings for fairness? If so, appellant

has cited authority for such action at pages 17-20 of

his opening brief. Does the question mean: Should

the government be put to the trouble of listening to

appellant? The question is not clear. In any event,

appellant's fundamental right to due process has been

violated, and he sincerely seeks the aid of this Court

to strike the void order from the record and require

the government to proceed with due regard for appel-

lant's constitutional rights.

In answer to the second question, the Court below

should have reviewed the 1929 order, for (1) such

order was legally before it since section 242f of the

Act required that any deportation be based upon the

prior order, and (2) such order and the record of

proceedings leading to that order were actually and

physically before the Court as an exhibit.

In answer to the third question, if the prior pro-

ceedings are reviewed it is submitted that this Court

will find a lack of due process, an absence of a fair

hearing, and other infirmities.

ARGUMENT.

I. THE ADMINISTRATIVE PROCEEDINGS ARE
SUBJECT TO COLLATERAL ATTACK.

Appellee's main argument (pages 10-18 of its brief)

seems to be that the 1929 proceedings could not have

been reviewed by the District Court and cannot be

examined by this Court. At page 12 appellee cites



an annotation to U.S. ex. rel. Knauff v. Shaughnessy,

94 L.Ed. 317, 332. At page 334 of the annotation, the

following language appears:

''It is to be observed that, despite statutory

provision that administrative decisions in depor-

tations are to be final, such decisions may be col-

laterally reviewed by the courts by habeas cor-

pus. United States ex. rel. Bilokumsky v. Tod
(1923), 263 U.S. 149, 68 L.ed. 221, 44 S.Ct. 54;

United States ex. rel. Vajtauer v. Commissioner

of Immigration (1927), 273 U.S. 103, 71 L.ed.

560, 47 S. Ct. 302; Bridges v. Wixon (1945), 326

U.S. 135, 89 L.ed. 2103, 65 S.Ct. 1443 ..."

It seems clear that where, as here, the government

elects to base its present deportation order upon a

prior deportation order, and where, as here, the alien

is entitled to due process of law, that prior deporta-

tion order may be brought before the Courts to be

tested for due process. If this were not so, the prior

order would stand inviolate, no matter what its origin.

If the government's argument is accepted it is con-

ceivable that a person could be deported upon the fiat

of any administrative tyrant without notice or hear-

ing, and upon re-entry be re-deported under section

242f of the Immigration & Nationality Act of 1952

(8 U.S.C.A. sec. 1252f) with no power to disclose the

basic defect of the prior order.

Such is not the law. If the alien is entitled to due

process (and he is: Galvan v. Press, 347 U.S. 522, 530,

74 S. Ct. 737, 98 L.Ed. 911), he must have access to

the Courts to enforce his right. (Kessler v. Strecker,

307 U.S. 22, 34, 59 S.Ct. 694, 83 L.Ed. 1082.) True,



the administrative order is final in the sense that it

may not be reviewed judicially for error, a judicial

trial de novo may not be had, nor is there a judicial

appeal. The Courts, nevertheless, are available to pre-

serve the constitutional right to due process of law.

As the Supreme Court said in Kessler v. Strecker,

supra, 307 U.S. 22, 34:

''.
. . The proceeding for deportation is adminis-

trative. If the hearing was fair, if there was
evidence to support the finding of the Secretary,

and if no error of law was committed, the ruling

of the Department must stand and cannot be

corrected in judicial proceedings. If on the other

hand one of the elements mentioned is lacking,

the proceeding is void and must be set aside ..."

At page 15 of its brief the government charges that

appellant "seeks to reopen the 1929 proceedings."

Citing and discussing U.S. ex rel. Blanheyistein v.

Shaughnessij, 112 F. Supp. 607, (appellee's brief, pp.

13-14), the government points out that it was not

bound to proceed imder section 242f of the Act. The

fact is, however, that the government did proceed

under that section. By so doing, the government has

brought before the Court the 1929 order—its present

deportation order is, and must be, based upon the

prior order. It cannot now prevent the Court from

testing the prior order for due process.

Under subdivision (1), page 16 of its brief, the

government argues that the terms of section 242f of

the Act precludes review by this Court. We do not

find any such proscription in the section; and if it



were there, it would be unconstitutional as contrary to

the 5th amendment of the U.S. Constitution. (Kessler

V. Strecker, 307 U.S. 22, 59 S.Ct. 694, 83 L.Ed. 1082;

Yamataya v. Fisher, 189 U.S. 86, 23 S.Ct. 611, 47 L.

Ed. 721.) In point are the very cases discussed and

cited by appellee in its brief, pages 16-18.

In U.S. ex. rel. Steffner v. Carmichael, 183 F.2d 19,

the alien was deported in 1933 in accordance with an

interpretation of the law then existing. Later, in

1939, the Supreme Court handed down a contrary

interpretation. The alien contended that he, there-

fore, had been illegally deported. The Court held

that a change in the interpretation of law could not be

accepted as the basis of reopening the case. But the

Court did recognize its power to protect the alien's

constitutional right to due process, as seen in the fol-

lowing excerpts from the case:

"... we do not think it permissible to allow a col-

lateral attack on the previous deportation order

in a subsequent deportation proceeding, unless

we are convinced that there was a gross miscar-

riage of justice in the former proceedings ..."

(p. 20.)

. . . He had his day before the immigration au-

thorities . .
." (pp. 20-21.)

"... There is no showing that his failure to test

the validity of this order was due to any cause

other than his desire not to do so . .
." (p. 20.)

In the case here on appeal, there was a gross mis-

carriage of justice in the 1929 proceedings in spite

of the ipse dixit to the contrary of appellee's counsel



at page 18 of its brief. The government took un-

seemly advantage of the imprisoned youth. Failing

to cloak him decently with guardian or counsel, and

failing to prove its case by witness or deposition, it

exacted admissions of a crossing of the border by

the appellant at age 16 imder direction of his em-

ployer, and thereon based its deportation order.

Unlike the Steffner case, the appellant here has

never truly "had his day before the immigration au-

thorities." Further, the presence of counsel in the

proceedings would probably have assured appellant of

a test of the validity of the order at the time.

In U.S. ex ret. Eiibio v. Jordan, 190 F.2d 573, cited

at page 18 of the brief, the Court recognized that a

gross miscarriage of justice is a basis for judicial re-

view of the administrative proceedings. The Court

concluded (pp. 575-576) :

"Here we find no such gross miscarriage of jus-

tice in the former deportation proceedings as

would justify our review of those proceedings.

At each step the petitioner was represented by

comisel. ..."

In U.S. ex. rel. Beck v. Neely, 202 F.2d 221, 223,

also cited by appellee, the Court expressly recognized

its power to examine the administrative proceedings

for fairness in spite of a statute making the decision

of the Attorney General final. The Court cited U.S.

ex. rel. Schlimmgen v. Jordan, 164 F.2d 633, 634,

where it was said:

"Courts may not interfere with administrative

determinations unless, upon the record, the pro-
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ceedings are manifestly unfair, or substantial evi-

dence to support the administrative finding is

lacking, or error of law has been committed, or

the evidence reflects manifest abuse of discretion

The Beck case also cited Daskaloff v. Zurhrick, 103

F.2d 579, 581, the last of appellee's cases in this sec-

tion of its brief. In the Daskaloff case the Court ex-

amined the administrative proceedings to determine

whether (1) there had been a fair hearing, (2) there

was evidence upon which the order could have been

predicated, and (3) there was no erroneous applica-

tion of law.

In the case on appeal, the District Court erred in

refusing to look at the record of the administrative

proceedings in 1929. That record demonstrates its

own fundamental defects.

n. EXAMINATION BY THE COURT OF THE PRIOR ADMINIS-
TRATIVE PROCEEDINGS SHOULD INDEED CONSIST OF A
REVIEW IN ACCORDANCE WITH THE ESTABLISHED
PRINCIPLES.

At page 19 of its brief appellee indicates by its cap-

tion that it agrees with appellant. This section of its

brief consists of three sub-headings entitled: (a) Due

Process, (b) Fair Hearing, and (c) Evidence Must

Support the Deportation Order. Authorities are cited

under each sub-heading, and appellant cannot quarrel

with the implications. The purpose of this appeal is

to have a judicial review of the prior proceedings to



disclose the inherent defects therein consisting of lack

of due process, absence of a fair hearing, and nonexist-

ence of evidence to support the deportation order of

1929.

The balance of this section of the government's brief

consists of two sentences and a list of cases. In the

first sentence it is stated that the requirement of

reasonable, substantial and probative evidence was

added by the 1952 Act, sec. 242(b), 8 U.S.C. 1252(b).

It may be that no prior statute has set forth the fore-

going requirements, but the case law has long ago es-

tablished that substantial evidence taken at the hear-

ing is required. (Whitfield v. Ranges, 222 F. 745,

749.) Appellee infers that something less than or

different from "reasonable", "substantial", or "pro-

bative" evidence would suffice prior to 1952, but no

suggestion is tendered as to what standard should

satisfy this Court. It is submitted that even in 1929

fairness demanded reasonable, substantial and proba-

tive evidence.

The second sentence of this section of appellee's

brief purports to dispose of the case by asserting that

appellant was afforded due process and a fair hear-

ing, and that the e^ddence not only supported the find-

ings but was reasonable, substantial and probative. We
believe that we have adequately presented our case in

the opening brief and hence will not reiterate our ar-

guments. There remains only a duty to discuss the

cases cited by the government.

The first case cited is Del Guercio v. Delgadino,

159 F.2d 130. That case was reversed by the Supreme
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Court sith nomine DelgadiUo v. Carmichael, 332 U.S.

388, 68 S.Ct. 10, 92 L.Ed. 17. The case turned on the

question of entry. The alien, a seaman, was ship-

wrecked and taken to a foreign port during wartime.

He returned within a week. The Supreme Court held

that there was no entry within the meaning of the

Act. That there was a fair hearing in that case, and

that there was an intelligent waiver of right to coim-

sel in that case, do not militate against appellant in

the instant case.

We have heretofore discussed U.S. ex rel. Steffner

V. Carmichael, 183 F.2d 19, and U.S. ex rel. Beck v.

Neely, 202 F.2d 221, next cited by appellee. In neither

case were there any circumstances similar to those

surrounding the 1929 proceedings concerning appel-

lant herein.

The same can be said as to the final two cases cited

by appellee. In DeBernardo v. Rogers, 254 F.2d 81,

the alien entered this country in 1912. He committed

one crime in 1927 and another in 1932, for both of

which he was sentenced to more than one year. In 1932

he was ordered deported imder the Immigration Act of

1917, sec. 19, in that he had been sentenced to impris-

onment more than once for a term of more than one

year for crimes involving moral turpitude. He was

not deported, the government having decided to wait

until his release from prison. In 1952, the deporta-

tion order was vacated, and administrative hearings

were begun to determine whether one of the crimes

for which he had been sentenced in fact involved moral

turpitude. The alien was not represented by counsel
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and was indigent and imable to engage counsel. The

administrative hearings proceeded with the alien being

unrepresented. He later brought suit for declaratory

relief in which suit he was represented by counsel.

He was found to be deportable. The Court of Appeal

expressly refrained from deciding whether failure to

provide counsel at the administrative level violated

due process inasmuch as the alien was represented in

the court proceedings, and in the administrative hear-

ings the facts on which his deportation was ordered

were not in issue.

The final case cited by appellee in this section of

its brief (p. 20) is Bisaillon v. Hogan (9th Cir.), No.

15,749, decided by this Court in July of this year. In

that case the alien contended that deportation pro-

ceedings were invalid because, among other reasons,

she was not represented by counsel. This Court

pointed out, however, that she was not indigent, that

she was given opportunity to engage counsel but did

not do so at the lower administrative level, that in

fact she was represented by counsel before the Board

of Immigration Appeals and before the Court. The

case is not similar to the case on appeal except for

the circumstance that the first hearing was held in

prison.

Beyond the mere statement of the government that

appellant was afforded due process and a fair hear-

ing, and that there was substantial, reasonable and

probative e^ddence to support the findings, there is

nothing presented by the government to establish

those elements.
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In the opening brief we pointed out that the gov-

ernment did not p7^ove an entry but that it rested on

purported admissions exacted from the minor in

prison without the protection of guardian or counsel.

Ample authority was cited to demonstrate that such

evidence is no evidence, and that such proceedings

lacked the basic fairness required by the due process

clause. The government has not attempted to refute

the arguments, nor has it offered any authority to the

contrary.

III. THE FINDING AS TO ENTRY WAS BASED UPON AN
ERRONEOUS APPLICATION OF LAW.

As earlier argued, the government did not prove an

entry by appellant. No evidence was offered except

the debile '^admissions" of appellant exacted in such

circumstances as to demonstrate their incompetence.

In addition, appellant has argued (opening brief, pp.

22-27) that, even assuming the facts to be as pur-

portedly admitted, there was no entry within the

meaning of the Act.

Congress has stated that there is no such entry if

the departure from this country was not intended,

was not reasonably to be expected, or was not vol-

untary. (8 U.S.C. sec. 1101 (a) (13).) In this con-

nection, the quotation from Carmichael v. Delaney,

170 F.2d 239, 242, appearing at page 22 of appellee's

brief, is directly in accordance with appellant's po-

sition: Not every physical entry constitutes an entry

within the meaning of the law.
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Contrary to the implication from the quotation from

Matsutaka v. Carr, 47 F.2d 601, appearing on the same

page of the government's brief, the Carmichael case

was concerned with the fact of entry as well as with

the right. In the first part of the case, the Court ex-

pressly held that in the circumstances of the case there

was no entry. In the latter part of the case the Court

discussed the right to enter and have a judicial trial.

Appellee also refers to U.S. ex rel. Claiissen v. Dcuy,

279 U.S. 398, 49 S.Ct. 354, 73 L.Ed. 758; U.S. ex rel.

Stapf V. Corsi, 287 U.S. 129, 53 S.Ct. 40, 77 L.Ed. 215,

and U.S. ex rel. Volpe v. Smith, 289 U.S. 422, 53

S.Ct. 665, 77 L.Ed. 1298. Those cases were considered

by the Supreme Court in its decision in Delgadillo v.

Carmichael 332 U.S. 388, 68 S.Ct. 10, 92 L.Ed. 17.

That was a case, like the present one, where the fact

of entry had to be established in order to show con-

viction of a turpitude crime within five years. When
the shipwrecked seaman returned to this country from

the foreign port, the Supreme Court refused to char-

acterize such arrival as an entry for such purpose.

The Supreme Court cited Di Pasqtiale v. Karnuth, 158

F. 2d 878, and distinguished the three cases named as

cases where the alien plainly expected or planned to

enter the foreign coim^try. The Court said that in the

Delgadillo case the alien was forced to go, did not

select the place, and that to treat his return as an

"entry" within the law would be to give the law a

*' capricious application". Appellant here argues that

his departure from the United States at the age of

16 under orders from his employer to deliver goods
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across the border, if the government had proved such

fact, was likewise a case where he was forced to leave,

where he did not select the place, and where he did not

voluntary depart. The case is similar to Volenti v.

KamiUh, 1 F.Supp. 370, 373, where the schoolboy

was taken to Canada on a picnic. The reasoning of

the Court in that case is sound: The boy was not

possessed of freedom to decide whether to go or not

to go; "He is not a free agent acting entirely of his

own volition.
'

'

Due process to one side, the arrival shown in the

record has validity as an "entry" only if the law is

misapplied. The government urges upon this Court a

false premise: No matter what the circumstances of

the departure, any arrival thereafter is an entry. In

the words of the Supreme Court in the Delgadillo case

(p. 391) : "Respect for the law does not thrive on

captious interpretations.
'

'

CONCLUSION.

Since the government has elected to attempt to de-

port appellant under 1929 proceedings, this Court

has the power to test those proceedings for fairness,

due process, and foundation in evidence.

The record shows that the government did not pre-

sent any evidence of entry; the finding of entry was

based solely upon purported admissions of the minor

alien while in prison without guardian or counsel.

Based upon said admissions, it was found that an
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entry had been made. Said finding resulted from a

misapplication of the law.

That the former proceedings were unfair and with-

out due process and based upon incompetent evidence

has not been refuted by the government other than

by a simple denial.

Appelllant respectfully submits that justice and

fairness require that the deportation order be nullified.

Dated, San Francisco, California,

October 3, 1958.

Fredricks & Sullivan,

James E. Fredricks,

Warren Sullivan,

Attorneys for Appellant.

Guernsey Carson,

Of Counsel.
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No. 15,913

United States Court of Appeals

For the Ninth Circuit

Jose Dias de Souza,

Appellmit,
vs.

Bruce G. Barber, Director of Immi-

gration and Naturalization,

Appellee.

Appeal from the United States District Court for the

Northern District of California,

Southern Division.

APPELLEE'S REPLY BRIEF.

JURISDICTION.

By his petition for a writ of habeas corpus appel-

lant sought and obtained a judicial review of the ad-

ministrative record of the appellee wherein appellant

was determined to be an alien illegally in the United

States, and whereby he was ordered deported. Juris-

diction of the District Court is specified in Title 28

U.S.C. 2241 and appeal to this Court in Section 2253

of the same title.

The necessity for resorting to habeas corpus as the

means of judicial review followed the action of re-



spondent in taking petitioner into custody on January

8, 1958.

From the decisions of this Court of Appeals, the

scope of judicial review, whether by habeas corpus

after custody or by petition for review prior to cus-

tody, would appear to be similar.

ShaiigJinessy v. Pedreiro, 349 U.S. 48;

Eystad v, Boyd (9th Cir.), 246 F.2d 246, cert.

den. 355 U.S. 912,967;

Leonard Cruz-Sanchez v. Rohinson, 249 F.2d

771.

STATUTES.

8 U.S.C. Sec. 1252 (Immigration and Nationality

Act 1952, Section 242)

(e) Any alien against whom a final order of

deportation is outstanding by reason of being a

member of any of the classes described in para-

graphs (4) ... of section 1251 (a) of this title.

(f) Should the Attorney General find that any

aHen has unlawfully reentered the United States

after having previously departed or been de-

ported pursuant to an order of deportation,

whether before or after Jime 27, 1952, on any

groimd described in any of the paragraphs enu-

merated in subsection (e) of this section, the

previous order of deportation shall be deemed to

be reinstated from its original date and such

alien shall be deported under such previous order

at any time subsequent to such reentry. For the

purposes of subsection (e) of this section the



date on which the finding is made that such re-

instatement is appropriate shall be deemed the

date of the final order of deportation.

8 U.S.C. Sec. 1251 (Immigration and Nationality

Act 1952, Sec. 241)

(a) Any alien in the United States (including

an alien crewman) shall, ujion the order of the

Attorney General, be deported who

—

(4) is convicted of a crime involving moral

turpitude committed within five years after

entry and either sentenced to confinement or

confined therefor in a prison or corrective in-

stitution, for a year or more, . . .

8 U.S.C. 1182 (Immigration and Nationality Act

1952, Sec. 212)

(a) Except as otherwise provided in this chap-

ter, the following classes of aliens shall be ineli-

gible to receive visas and shall be excluded from
admission into the United States;

(17) Aliens who have been arrested and de-

ported, or who have fallen into distress and have

been removed pursuant to this chapter or any
prior act, or who have been removed as alien

enemies, or who have been removed at Govern-

ment expense in lieu of deportation pursuant to

section 1252(b) of this title, unless prior to their

embarkation or reem])arkation at a place outside

the United States or their attempt to be admitted

from foreign contiguous territory the Attorney

General has consented to their applying or re-

applying for admission.



8 C.F.R. Sec. 242.6

Aliens deportable under section 242(f) of the

act. In the case of an alien within the purview

of section 242(f) of the act, the order to

show cause shall charge him with deportability

only under section 242 (f) of the act. The prior

order of deportation and evidence of the execu-

tion thereof, properly identified, shall constitute

prima facie cause for deportation under that

section.

8 C.F.R. 242.3

Aliens confined to institutions; incompetents,

minors— (a) Service. If the respondent is con-

fined in a penal or mental institution or hospital

and is competent to imderstand the nature of the

proceedings, a copy of the order to show cause,

and the warrant of arrest, if issued, shall be

served upon him and upon the person in charge

of the institution or hospital. If the respondent

is not competent to understand the nature of the

proceedings, a copy of the order to show cause,

and the warrant of arrest, if issued, shall be

served only upon the person in charge of the in-

stitution or hospital in which the respondent is

confined, such service being deemed service upon
the respondent. In case of mental incompetency,

whether or not confined in an institution, and in

the case of a child under 16 years of age, a copy

of the order and of the warrant of arrest, if

issued, shall be served upon such respondent's

guardian, near relative, or friend, whenever

possible.

8 C.F.R. 242.22

Proceedings imder section 242 (f) of the act

—

(a) Applicable regulations. Except as hereafter



provided in this section, all the provisions of

§§242.8 to 242.21, inclusive, and §242.23 shall

apply to the case of a respondent within the pur-

view of § 242.6.

(b) Deportability. In determining the deport-

ability of an alien alleged to be within the pur-

view of § 242.6, the issues shall be limited solely

to a determination of the identity of the respond-

ent, i. e. whether the respondent is in fact an
alien who was previously deported, or who de-

parted while an order of deportation was out-

standing; whether the respondent was previously

deported as a member of any of the classes de-

scribed in paragraph (4), (5), (6), (7), (11),

(12), (14), (15), (16), (17), or (18) of section

241 (a) of the act; and whether respondent im-

lawfully reentered the United States.

(c) Order. If deportability as charged pursuant

to § 242.6 is established, the special inquiry officer

shall order that the respondent be deported under
the previous order of deportation in accordance

with section 242 (f) of the act, or shall enter such

other order as may be required for the appro-

priate disposition of the case.

Immigration Act of May 26, 1924

Sec. 14. (8 U.S.C. 214 (1946 ed.) ) Any alien who
at any time after entering the United States is

foimd to have been at the time of entry not en-

titled imder this Act to enter the United States,

or to have remained therein for a longer time

than permitted under this Act or regulations made
thereunder, shall be taken into custody and de-

poried in the same manner as provided for in

sections 19 and 20 of the Immigration Act of
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1252(f), the previous order of deportation was
deemed to be reinstated from its original date and

appellant was ordered deported thereim^der.

An appeal to the Board of Immigration Appeals

was dismissed January 6, 1958.

The petition for writ of habeas corpus herein was

filed January 9, 1958. The writ was denied on Feb-

ruary 12, 1958, and the notice of appeal was filed

February 14, 1958.

Exhibit 3 of the Certified Record (Exhibit 1) is the

Record of Sworn Statement of appellant dated Au-

gust 9, 1957. On page 4 he claims first entry to the

United States about the 12th of October, 1912, at the

Port of Providence, Rhode Island. Exhibit 2 of the

Certified Record contains the 1929 record, which was

made a pai-t of the 1957 proceedings. Appellant in his

statement of March 14, 1929, and May 14, 1929,

claimed to have first entered the United States at

New York, October 8, 1916.

Exhibit 3, page 7 and the May 14, 1929 state-

ment, disclose that in 1926 appellant served four

months in the Preston School of Industry at lone,

California, on a charge of forgery.

Exhibit 3, pages 7 and 8 also disclose that appellant

has a wife living in Portugal from whom he has not

been divorced. This was his second marriage. The

number of children from the two marriages is not

indicated.

Appellant claims two illegitimate children in Por-

terville are dependent upon him for support, although



as of August 9, 1957, a "paternity action" was pend-

ing against him in Tulare County.

The statement of March 14, 1929, signed hy appel-

lant (Ex. 2 of Ex. 1), contains the admission that he

left the United States February, 1926, going to

Mexico, and that he entered the United States at

Calexico, California, in February, 1926, without in-

spection. The statement of May 14, 1929, contains a

similar admission.

A warrant was issued by the Assistant Secretary

of Labor on June 7, 1929, and charged "that the alien

Jose Marcus Souza or Joseph Marcus Souza (appel-

lant herein. Exhibit 3, page 1) who landed at the port

of Calexico, California, on or about the 15th day of

February, 1926, has been found in the United States

in violation of the ImmigTation Act of February 5,

1917, for the following among other reasons:

That he has been sentenced, subsequent to May 1,

1917, to imprisonment for a term of one year or more

because of conviction in this country of a crime in-

volving moral turpitude, to wit : Issuing bank checks

with intent to defraud committed within five years

after his entry."

The hearing on the warrant was held at San Quen-

tin on October 4, 1929. A copy of the Report of Hear-

ings is attached hereto as Appendix "A".
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QUESTIONS PRESENTED.

Upon appellant's specification of errors, appellee

frames the following questions:

(1) The petitioner having been found to be de-

portable under 8 U.S.C. 1252(f), was respondent re-

quired to entertain a collateral attack upon the 1929

final order under which petitioner was previously

deported ?

(2) Should the Court below have reviewed the

1929 order?

(3) Assuming review of the 1929 order does the

record disclose lack of due process or absence of a

fair hearing or any other infirmity'?

ARGUMENT.

The appellant was deported on December 2, 1930,

pursuant to the final order of the Assistant to the

Secretary of Labor of November 21, 1929, and the

warrant of deportation issued December 5, 1929 (Ex-

hibit 2). The said final order was made following the

recommendation of the Chairman of the Board of

Review.

Appellant imlawfully entered the United States

June 29, 1957, from Mexico. He was not in possession

of a valid immigration visa or a valid non-immigrant

visa or permit to enter as a ^dsitor nor had be ob-

tained the consent of the Attorney General (8 U.S.C.

1182(a) (17)). He was destined to Porterville, Cali-

fornia, and intended to stay permanently.



11

From appellant's statement (p. 5) Exhibit 3 of the

certified record (Ex. 1) and his passport, Exhibit 4,

at least three entries to the United States as a non-

immigrant were effected prior to June 29, 1957.

The first, on June 13, 1951, at New York on a

transit certificate, ultimate destination Canada. He
entered Canada June 14, 1951, and returned Jime 18,

1951, by air, reentering the United States at New
York. He returned to Portugal sometime in August,

1951.

The second entry was effected November 29, 1951,

on a non-immigrant visa as a temporary visitor. The

passport Exhibit 4 contains no visa, admission stamp

or other information beyond the non-immigrant visa

dated November 20, 1951.

According to appellant's statement, page 5 (Ex. 3)

he departed the United States in February, 1953, at

New York.

The third entry was effected September 27-29, 1953,

at San Ysidro, California. Appellant claims a new
passport was issued, but that the non-immigTant visa

on the old passport was still valid. He claims he sur-

rendered the 1953 passport when a third passport was

issued in 1955.

Following the entry in 1953 at San Ysidro appel-

lant remained in the United States until December 14,

1956, when he entered Mexico intending to make a

''very brief visit." He reentered the United States at

Christmas on a 72 hour permit.
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He was given no permit of any sort when he was
admitted at San Ysidro in 1953 and his recollection

(page 6) is that he was admitted for 30 days.

At no time prior to 1957 was any claim made by

appellant that he was entitled to enter the United

States because of any illegality of the deportation of

1930. No application was made to the attorney general

in accordance with 8 U.SjC. 1182(a) (17) for consent

to apply for admission. The record does not disclose

whether he made any other unlawful entries between

December, 1956, and June, 1957.

I. A DETERMINATION OF DEPORTABILITY UNDER SEC. 242(f)

DOES NOT PERMIT A COLLATERAL ATTACK ON THE RE-
INSTATED ORDER OF DEPORTATION.

This Court is familiar with the basis upon which a

final order of deportation is to be reviewed judically

both before and after the 1952 Act. An exhaustive

collection of the cases is contained in the annotation

to United States ex. rel. Knauff v. Shmtghnessy, 94

Law.Ed. 317 at page 332.

The specific statute under which appellant was de-

termined to be deportable is 242(f) of the Immigra-

tion and Nationality Act of 1952 (8 U.S.C. 1252(f)).

This section was carried forward from section 20

of the Immigration Act of 1917 as amended by the

Internal Security Act of 1950, Sec. 23 (8 U.S.C.

156(d), 1946 ed. Supp. IV. Subdivision (d) of Sec.

20 of the 1917 Act had been added as an amendment

by Sec. 23 of the Internal Security Act of 1950, Sep-
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tember 23, 1950. Section 156(d) was repealed by the

1952 Immigration and Nationality Act but was

reenacted in said Act as Section 242(f), Title 8

U.S.C.A. 1252(f), which pro\ades:

''Should the Attorney General find that any
alien has unlaAvfully reentered the United States

after having previously departed or been de-

ported pursuant to an order of deportation,

whether before or after Jime 27, 1952, on any
groimd described in any of the paragi^aphs enu-

merated in subsection (e) of this section, the pre-

vious order of deportation shall be deemed to be

reinstated from its original date and such alien

shall be deported under such previous order at

any time subsequent to such reentry. For the

purposes of subsection (e) of this section the date

on which the finding is made that such reinstate-

ment is appropriate shall be deemed the date of

the final order of deportation."

Appellee has been able to find only one case con-

cerned with Sec. 242(f), United States ex rel. Blank-

enstein v. Sliaiiglinessy, June 12, 1953, S.D.N.Y. 112

F.Supp. 607. In that case a petition for writ of habeas

corpus was filed in May, 1953. The warrant charged

that the alien was deportable on four separate

groimds, all under Sec. 241(a) (8 U.S.C.A. 1251 (a)).

Petitioner had been ordered deported by a final order

of deportation in 1924. The order had not been im-

mediately executed, but in May of 1930 the petitioner

had left the United States. The legality of the war-

rant of arrest was attacked on the ground that the

Attorney General was compelled to reinstate the

order of May, 1924, in that the ''sole and exclusive"
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remedy for deporting him was governed by Section

242(f). On this point Judge Weinfeld at page 610

held:

'^ There is no automatic reinstatement of the

previous order of deportation. Section 242(f)

specifically provides 'Should the Attorney Gen-

eral find that any alien has imlawfully reentered

the United States after ha^dng previously de-

parted or been deported pursuant to an order of

deportation . . . the previous order of deportation

shall be deemed to be reinstated from its original

date . . .\ (Emphasis supplied.) Thus the Attor-

ney General is required to make a finding (1)

that the alien whose deportation is now sought

is the same person against whom the previous

order of deportation was issued; (2) that he

either previously departed or had been deported

as a member of the classes enumerated in §242 (e)

of the Act; and (3) that he had unlawfully re-

entered. 8 C.F.R. §242.75. Then and only then is

the previous order of deportation reinstated. And
such findings by the Attorney General may be

made only after notice of the charge to the alien

and a hearing thereon. Sec. 242(b) of the Act,

8 U.S.C.A. 1252(b); see also 8 C.F.R. 242.73.

In other words, a charge that an alien is deport-

able because he illegally reentered after he had

either departed or had been deported under a

prior order of deportation is treated, with excep-

tions not here material, in the same manner as

any other charge upon which an alien's deporta-

tion is sought."

Appellant de Souza was ordered deported on one

charge: Section 242(f) — previously deported on
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grounds enmnerated in Section 242(e). A heaiing was

held on this charge. Appellant was determined to be

the same person who was deported on December 2,

1930, on a final order of deportation and warrant

issued thereon on a ground enimierated in §242 (e),

to wit: §241 (a) (4)—convicted of a crime involving

moral turpitude committed within five years after

entry and either sentenced to confinement or confined

therefor in a prison or corrective institution for a

year or more. He admittedly reentered the United

States unlawfully at San Ysidro, California, on Jime

27, 1957. Appellant does not challenge the hearing on

the determination of the essential elements for re-

instatement of the previous order. He admits he is

the person deported in 1930 on a charge under 242(e)

and that he imlawfully reentered the United States

in 1957. He admits he had no consent of the Attorney

General to reenter as required by 8 U.S.C. 1182(a)

(17). By his petition he seeks to reopen the 1929

X^roceedings and review the order on which he was

deported in 1930.

Appellant de Souza does not contend that there

was any failure to comply with the requirement of

§242(b) (8 U.S.C.A. 1252(b)) in so far as the deter-

mination was made under §242 (f) that the prior

order of deportation be deemed reinstated. His con-

tention goes to claimed infirmities in the 1929 pro-

ceedings. As the Court below said (tr. 16) "The

petitioner would have this Court disinter his first de-

portation order which was issued in 1930 and examine

the evidence on which it was based."
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(1) Under §242 (f) appellant may not challenge the prior order

reinstated.

The key to Sec. 242(f) is
'

' irnlawfiilly reentered."

The Couii: will readily acknowledge the necessity for

reaching finality in orders, judgments and decrees.

The burden upon one who would attack a judgment

long since final is heavy. Assuming the collateral

attack may be made, the manner in which it is made

must be lawful. By Section 242(f) Congress has pre-

cluded an attack upon the prior order by a person

who gained unlawful reentry to the United States.

If there is a challenge to the legality of an order of

deportation which has been executed by the depor-

tation of the alien, it should be made directly by the

seeking of lawful entry. The alien then places himself

in the same position as any other alien seeking entry.

Sec. 212 (8 U.S.C.A. 1182) and 236 (8 U.S.C.A. 1226)

would be applicable.

Appellant de Soitza had many opportunities from

1951 to 1957 to have sought legal entry to the United

States if there were any merit to his contentions here-

in. He made no attempt to obtain the consent of the

Attorney General (8 U.S.C. 1182(a) (17)). He appar-

ently had no difficulty prior to December 1956 in

entering as he pleased on the documents in his posses-

sion.

(2) Absent. Sec. 242(f), the Court will not examine the pre-

vious order unless convinced there was a gross miscarriage of

justice.

United States ex rel. Steffner v. Carmichael, 183

r.2d 19 (5th Cir.) cert. den. 340 U.S. 829, was a case
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which arose prior to the Internal Security Act of

1950 and the amendment of Section 20 of the 1917

Act. Steffner had been deported in 1936 to Sweden.

In 1941, he began shipping in and out of the United

States as a seaman. In 1945 he reentered the United

States as a member of a crew of a Swedish liner,

deserted his ship and remained in the United States

without a visa and without having secured permission

of the Attorney Greneral to apply for readmission. He
was foimd deportable (1) in that he was an alien who

admitted having committed a felony involving moral

turpitude prior to entry, (2) he was an alien who had

been arrested and deported in pursuance of law and

to whom proper authority had not been given to re-

apply, and (3) he was an alien not in possession of

a valid visa. Steffner filed a petition for a writ of

habeas corpus. The question of primary concern pre-

sented was whether or not appellant should be allowed

to make a collateral attack on the 1936 deportation

order which he contended was illegal and void ah

initio. The Court said at page 20:

''.
. . If we do allow such an attack, we must

then examine the order ourselves to determine

its validity."

''Where an alien has been deported from the

United States pursuant to a warrant of depor-

tation, we do not think it permissible to allow a

collateral attack on the previous deportation

order in a subsequent deportation proceeding

imless we are convinced that there was a gross

miscarriage of justice in the former proceedings.

There are numerous cases where aliens have been

deported several times and if in each subsequent
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case the validity of the previous deportation

order had to be determined, there would be no

end to the proceedings cast upon administrative

agencies.

"Appellant did not elect to test the validity of

his 1936 deportation order. He had his day before

the immigration authorities who decided he

should be deported. There is no showing that his

failure to test the validity of this order was due

to any cause other than his desire not to do so.

Even if we were to concede that we should ex-

amine the order entered in his 1936 deportation

proceeding, appellant would not be in any better

position than he is now, because we are of the

opinion that such an order was valid when en-

tered, and since it has not been set aside in any

way, it remains valid."

United States ex rel. Riibio v. Jordan (7th

Cir.), 190 F.2d 573 (July 24, 1951);

United States ex rel. Beck v. Neely (7th Cir.),

202 F.2d 221;

Daskaloff v. Ziirhrick (6th Cir.), 103 F.2d 579.

Assuming that notwithstanding the express lan-

guage of Section 242(f), the Court may in a proper

case examine the record of the administrative pro-

ceedings of the reinstated order, the test of such a

proper case would be a gross miscarriage of justice.

No such finding could be made in this case. The rec-

ord of Jose Dias de Souza belies any miscarriage of

justice let alone a gross miscarriage.
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(3) Should the Court examine the record of the reinstated order

such examination would be a review in accordance with the

established principles.

(a) Due Process:

94 Law. Ed. 332

;

Tisi V. Tod, 264 U.S. 131;

Zahanaite v. Wolf, 226 U.S. 272;

Low Wah Suey v. BacUiis, 225 U.S. 460;

Ng Fung Ho v. White, 259 U.S. 276.

(b) Fair Hearing:

94 Law. Ed. 332-33;

Tisi V. Tod, supra;

Vajtauer v. Comm'r., 273 U.S. 103, 71 Law.

Ed. 560;

Chin Yoiv v. United States, 208 U.S. 8.

(c) Evidence Must Support the Deportation

Order:

BiloUumshy v. Tod, 263 U.S. 149.

The requirement of reasonable substantial and pro-

bative evidence was added by the 1952 Act §242 (b),

8 U.S.C. 1252(b).

Appellant herein was afforded due process and a

fair hearing during the 1929 proceedings and the evi-

dence not only supports the findings but is reasonable

substantial and probative.

Del Guercio v. Delgadillo, 159 F.2d 130 (9th

Cir.)
;

Steffner v. Carmichael, supra;

United States ex rel. Beck v. Neelly, supra;
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DeBernardo v. Rogers (D.C. Cir.), 254 F.2d

81;

Bisaillon v. Tlogan (9th Cir.), July 1, 1958.

No. 15749.

(4) The determination that appellant in 1926 on "numerous oc-

casions" and specifically February 15, 1926 reentered the

United States after departure to Mexico was not an errone-

ous application of law.

Appellant having committed a crime involving

moral turpitude for which he was sentenced to one

to fourteen years in the State Prison at San Quentin

can seek to avoid the impact of this fact on his status

as alien by claiming it was not committed within five

years after his entry. The crime having been com-

mitted in 1929 and appellant having departed the

United States into Mexico in 1926, the only claim

that can be made is "no entry."

Assuming of course that the Court reaches the

matter of review of the 1929 order, the contention

would be that of an erroneous application of law.

The decisions of the Supreme Court and the Ninth

Circuit Court of Appeals permit no challenge to the

determination that appellant made an entry in 1926.

United States ex rel. Claussen v. Bay, 279 U.S.

398;

United States ex rel. Stapf v. Corsi, 287 U.S.

129;

United States ex rel. Volpe v. Smith, 289 U.S.

422;

ScJioeps V. Carmichael, 177 F.2d 391 (9th Cir.),

cert. den. 339 U.S. 914;
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CaJimi V. Carr, 47 F.2d 604 (9th Cir.)

;

Tagiiclii v. Carr, 62 F.2d 307 (9th Cir.)
;

Vnited States v. Maisel, 183 F.2d 724 (3rd

Cir.);

United States ex re/. Alcantra v. Boyd, 222

F.2d 445 (9th Cir.)
;

Talavera v. Barber, 231 F.2d 524 (9th Cir.)
;

Zurhrick v. Borg, 47 F.2d 690 (6th Cir.)

;

Pimental-Navarro v. Del Giiercio (9th Cir.)

No. 15745, Jirne 12, 1958.

Appellant relies on Valenti v. Karniith, 1 F.Supp.

370, and Wong Yuen v. Prentis, 234 F. 28. These two

cases are not subsequently cited as authority in any

of the cases to which the Courtshas been called above.

In United States ex ret. Domhrowski v. Karmoth, 19

F.Supp, 222, the Valenti case is cited as in conflict

mth the weight of authority.

Appellant cites Ex Parte T. Nagata, 11 F.2d 178,

to which might be added Nakasuji v. Seager (9th

Cir.), 3 F.Supp. 410, aff. 73 F.2d 37, cert. den. 294

U.S. 714. In each of these cases the alien went fishing

in Mexican waters. The holding was no entiy on

return. No lading at any foreign port had been

effected.

Weedin v. Okada, 2 F.2d 321 (9th Cir.), upon

which appellant places some reliance, is cited in Ex
Parte Delamy, 72 F.Supp. 312. The District Judge

referred to the Okada case in footnote 11, page 319

"... which decision antedates the group of decisions

under discussion, and which it would seem has ])een
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subsequently overruled by the Ninth Circuit." Ex
Parte Delaney came to this Court of Appeal as Car-

micliael v. Delaney, 170 F.2d 239, and the District

Court was reversed (1948). At page 242 this Court

said:

"Does the return of a resident under these cir-

cumstances constitute an entry within the intend-

ment of the immigTation laws? We think not. It

is true that imtil very recently except for an
enlightened decision of the Second Circuit, Di-

Pasquale v. KamiUh, 158 F.2d 878, the Federal

Courts had fallen into the habit of treating every

arrival from a foreign port or place as an entry

no matter what the circiunstances or however
harsh and unanticipated might be the conse-

quence to the individual."

Judge Rudkin's opinion in Matsutaka v. Carr, 47

F.2d 601, clarifies the distinction between United

States ex rel. Claussen v. Day, 279 U.S. 398, and

Carmichael v. Delaney, supra. At page 601 he said,

''In other words in the Claussen case the Court

was only concerned with the fact of entry, while

in this case we are chiefly concerned with the

right of entry."

In other words the person who had shipped on an

American vessel as a member of the crew, could not

be excluded as not in possession of proper documents

upon his return aboard the same ship even though the

ship may have touched at a foreign port. But if the

alien committed a crime involving moral turpitude

within five years of such return, although he could

not have been excluded at the time of such reentry



23

nevertheless the fact of entry fixed the time insofar

as the five years was involved.

DelgadiUo v. Carmicliael, 332 U.S. 388, decided

by the Supreme Court in 1947, permitted a technical

avoidance of the doctrine of United States ex rel.

Claussen v. Day, United States ex rel. Stapf v. Corsi

and United States ex rel. Volpe v. Smith, supra, and

the fact of entry. The Court said, page 390,

^'Here he was catapulted into the ocean, rescued,

and taken to Cuba. His itinerary was forced on
him by wholly fortuitous circiunstances.

"

DelgadiUo had shipped out of Los Angeles on an

intercoastal voyage to New York as the member of the

crew of an American merchant ship. The ship was

torpedoed after passing through the Panama Canal.

He was rescued and taken to Havana, Cuba, and re-

turned to the United States. The Supreme Court held,

"We will not attribute to Congress a purpose to

make his right to remain here dependent on cir-

ciunstances so fortuitous as capricious as those

which the Immigration Service has here seized."

Appellee does not believe appellant can derive any

comfort from Delgadillo v. Carmichael, and whether

we look to the law as of 1929, which would not have

required considering the Delgadillo v. Carmichael or

Carmichael v. Delaney deviations or to the law today,

appellant made an entry in 1926.
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CONCLUSION.

Appellee submits:

(1) Section 242(f) requires the determination of

the essential elements of identity, prior deportation

and unlawful entry to reinstate the previous order

and the Court cannot review the administrative rec-

ord out of which the prior order was made.

(2) Assuming the Court may review the old rec-

ord, a showing of a gross miscarriage of justice must

be made. No such showing has been made here.

(3) Assuming the record is reviewed, this Court

must conclude the hearing was fair, there was due

process, the evidence supports the findings and there

was no erroneous application of law.

Dated, San Francisco, California,

August 25, 1958.

Respectfully submitted,

Robert H. Schnacke,
United States Attorney,

Charles Elmer Collett,
Assistant United States Attorney,

Attorneys for Appellee.

(Appendix "A" Follows.)
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Appendix "A"

File No. 12020/15653

Report of Hearing in the Case of

Jose Marcus Soiiza or Joseph Marcus Souza

Under Department warrant No. 55670/55.

Dated Washington, D. C, June 7, 1929.

Hearing conducted by Inspector J. A. Neilson, J.

At San Quentin, Calif., Dated 10-4-29.

Alien taken into custody at California State Prison,

San Quentin, October 4, 1929, at 2:00 P.M., by In-

spector J. A. Neilson, Jr. and detained in above insti-

tution.

Testimony taken and transcribed by S. A. Byrne,

Jr., Stenographer.

Said alien being able to speak and miderstand the

English language satisfactorily interpreter,

named , competent in the language,

was employed

Said alien was informed that the purpose of said

hearing was to afford him an opportunity to show

cause why ...he should not be deported to the country

whence ...he came, said warrant of arrest being read

and each and every allegation therein contained care-

fully explained to him. Said alien was offered an op-

portunity to inspect the warrant of arrest and the

evidence upon which it was issued, which privilege
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was „ accepted. The alien being first duly sworn

, the following evidence was presented:

Q. What is your correct name ?

A. Joseph Marcus Souza.

Q. Have you ever been known by another name ?

A. No.

Q. You are advised that under these proceedings

you have the right to be represented by counsel. Do

you desire to obtain the services of a lawyer?

A. No. I can handle this myself.

Q. Do you waive your right to be represented by

an attorney and are you now ready and willing to

proceed with this hearing?

A. Yes.

Q. You are advised that Attorney W. D. Hahesy,

of Tulare, California, has stated that he wished to be

present at this hearing. Is it your wish that he be

present at this hearing and represent you in these

proceedings ?

A. No. He was not hired by me. I don't want his

services whatsoever.

Q. You waive your right to the ser\dces of Attor-

ney Hahesy?

A. Yes.

By Inspector:

You are advised that the burden of proof is upon

you to show that you entered the United States law-

fully and the time, place and manner of such entry.

In presenting this proof, you are entitled to the pro-

duction of your immigration ^dsa, if any, or any docu-

ments pertaining to your entry now in the custody

of the Department of Labor.



lU

Q. Did you make a sworn statement to an In-

spector of the Immigration Service at this prison, May
14, 1929?

A. Yes.

Q. Are all the answers given by you at that time

true and correct?

A. Yes.

Q. Have you any changes to make in that state-

ment? (Alien reads statement.)

A. No.

By Inspector:

You are advised that the sworn statement men-

tioned is now incorporated in and made a part of this

record.

Q. Have you any e\ddence to offer or reasons to

give why you should not be deported on the charge

contained in the warrant of arrest ?

A. I was working for Mr. A. C. Glass, who is in

the i:)roduce business at the Terminal Market, 7th and

Central, Los Angeles, and in the course of my duties

I crossed the line into Mexico on niunerous occasions.

I never did stay over there more than an hour and a

half at any time. I never lived in Mexico. All my
people are here. They are taxpayers and haven't been

out of the countiy for about 18 years. I was raised and

educated here, and know no other country whatsoever.

The reason I am not a citizen is because I haven't

reached my majority. My two brothers are natural-

ized citizens. (Alien advised regarding penalty for

illegal reentry.)

Q. Have you anything further to state?

A. No.
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Summary

:

This alien is a male, 19 years of age, auctioneer,

single, native of Azores Islands, subject of Portugal,

Port, race, who last entered the United States without

inspection at Calexico, Calif., during the month of

February, 1926. He has been sentenced, subsequent

to May 1, 1917, to imprisonment for a term of one

year or more because of conviction in this country of

a crime involving moral turpitude, to wit: issuing

bank checks with intent to defraud—committed within

five years after entry.

Recommendation

:

The charge contained in the warrant of arrest is

sustained by the record. It is recommended that the

alien be deported.

J. A. Neilson, Jr.,

Immigrant Inspector.

I certify that the foregoing is a true and correct

transcript of the record of hearing in the above case.

S. A. Byrne, Jr.,

Stenographer, bk. 13663.
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ration, and CHARLES FRASER, also
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Appellee.

APPELLANTS' REPLY BRIEF

INTRODUCTORY MATTER
It is not our purpose in this reply brief to consider in detail

each of the arguments presented in the brief of the Appellee.

Our purpose is to present as briefly as possible a demonstra-

tion of the basic flaws contained in those arguments and the

matter hereinafter presented is intended to relate to Appellee's

entire brief and argument.

ARGUMENT
Trespass zi'ithin the meaning of 25 U. S. C. Sec. 179 and 25

C. F. R. Section 71.21.

The Appellee argues that a willful intent is not required to

constitute a trespass under Section 25 U. S. C. 179 and 25



C. F. R., Section 71.21, and support this position in citing the

case of United States vs. Thompson, 41 F. Supp. 13 (E. D.

Wash., 1941), wherein the Court in passing said:

"The defendant attempts to distinguish the cases on the

grounds that they both involve actual or intended trespasses

upon the part of the owners of the cattle. Well, that is

true, and, strictly speaking, the two cases can be of value

in cases of similar import, nevertheless, I am convinced

from the language of the two opinions that they compel

acceptance of the conclusion that the holding would have

been the same without evidence as to intention of trespass."

Whether or not the Court in the Shannon and Light cases would

have held the same although actual willful trespass was not

shown is, of course, speculative ; however, these cases can be

distinguished from the case at bar in that they involve an inter-

pretation of "willful" under the Federal Statutes and Regula-

tions pertaining to grazing on forest reserve. The instant case

involves a willful trespass upon Indian lands under Section 179

and the Code of Federal Regulations enacted thereunder.

In Janus rs. United States, 38 Fed. (2d) 431, this very Court

reviewed the history of the present law. This history of the

enactment of Section 179 indicates that "not only a willful act

was intended but willful as contemplated in a criminal action."

In order to determine the meaning we have but to turn to the

case of U. S. z's. Illinois Central R. Co., 303 U. S. 239, 58 S.

Ct. 533, where the Court said:

"Mere omission with knowledge of the facts is not

enough. The penalty may not be recovered unless the car-

rier is shown to wilfully to have failed. In statutes de-

nouncing offenses involving turpitude, 'wilfully' is gen-

erally used to mean with eil purpose, criminal intent or

the like. But in those denouncing acts not in themselves

wrong, the word is often used without any such impli-

cation."

25 C. F. R. 72.21 does not in words necessarily broaden
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the scope of 25 U. S. C. 179 to be imconstitutional but the

interpretation given these regulaions in this case by the Appellee

amount to the same. Regardless of the wording of the code of

Federal Regulations, its effect can be no broader than the here-

tofore given interpretation of Section 179. In attempting to make

a finding of livestock upon a reservation land without a permit

a violation of Section 179 and Title 25 C. F. R., Section 71.21

is to extending the original Act into something which was not

intended at the time the Act was passed or even conemplated.

It is true that the fence laws have no application to the com-

mission of a trespass under 25 U. S. C, Section 179, and that

the States cannot pass laws regulating government land held

in the name of the United States Government. However, neither

can the Secretary of the Interior through its Indian Depart-

ments interpret regulations extending the authority of the Indian

Department and the Department of the Interior so as to change

the meaning of Section 179 as enacted and followed by our

Courts. It is the position of the Appellants that both the United

States as Trustee of Indian lands and Guardian thereover, and

the Appellants are left at a status quo and that if either wishes

to prevent the drifting of livestock onto its premises where no

willful intent is shown, then they are bound to fence livestock

out. To hold otherwise would be a reversal of the open range

policy and a reversion to English common law ; a policy repu-

diated by our Courts in Buford, ct al vs. Houtc, 133 U. S. 320,

105 S. Ct. 305.

INJUNCTION
Appellee's argument for the right to an injunction distin-

guishes the case at bar from the case of LaMotte vs. United

States, 256 Fed. 5 (C. A., 8, 1919 Affirmed 254 U. S. 570)



on the grounds that in this case there was a finding of perma-

nent injury to the inheritance. A careful reading of the testi-

mony of the Government witness, Gordon S. Powers, (Tr, 190-

191), shows that Mr. Powers, after qualifying as an expert

made a general statement as to the results of over-grazing.

He made no mention nor was any showing made that the land

involved in this action was being overgrazed, or that the Appel-

lants' cattle were committing any permanent damage to the

land. Mr. Robert Yellowtail, a long time resident, rancher, and

one-time superintendent of the Crow Indian Agency, stated that

in his judgment this land was subject to very little, if any, per-

manent effect from overgrazing.

The evidence shows that the land in effect was open range

and that Appellants had leased same from the Indian Service.

The livestock of the Appellants and the livestock of the Lessees

of the Government, the Cormier Bros., drifted back and forth

upon the land, that the water in the area was on the Appellants'

land and that there was more of an inclination for the livestock

in the vicinity o stray onto the land of the Appellants than on

the land allegedly trespassed upon by their cattle and therefore,

this case is directly in point with LaMotte vs. the United States,

and should be dealt with accordingly.

PENALTIES

The Appellee contends that on the basis of the evidence before

the Court, the parties intended that the penalty clause in the

range control stipulations was properly construed as a liquidated

damage clause and that Appellee's statement in claim for relief in

this complaint is not disproportionate to the damages sustained.

Appellee asked in its complaint for a total sum of $5,159.85

for two separate trespasses by the Appellant in the same year.
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The trial court in rejecting the Government's contention that

it could recover more than once during a lease year said

:

*'If the penalty is, in fact, liquidated damages, it must

be based on a contract provision for year around grazing,

and it was not inended that the payments should be due

each time overstocking was found to exist. Each over-

stocking might properly be considered an act of trespass

under the on and off provision, in which event the Gov-

ernment would be limited to $1.00 per head for each sepa-

rate trespass. If there could be more than one recovery

under paragraph 3 of the stipulations, the amount would

be an unreasonable forecast of just compensation and could

not properly be considered liquidated damages."

Under every consideration of all the facts, and the pleadings

in the case, it is readily apparent that the Appellee brought

this action under the guise of a penalty, and after failing to

show that any actual damage on the part of the Appellants

would now interpret the clause as liquidated damages.

The purpose of the Court in this case is to determine the

meaning of the penalty clause at the time of execution of the

agreements. Up until the trial of the issue there was no con-

troversy as to its meaning. The Appellee should not at this

stage be allowed to make one.

Based upon the foregoing and upon our original brief herein,

we submit that no willful trespass has been proved as required

under Section 25, U. S. C., Section 179; that the United States

is not entitled to an injunction, that the penalty provision in

the range controls stipulation where the penalty is designated

and not a provision for liquidated damages and that the judg-

ment appeal by the Appellants should be reversed.

Respectfully submitted,

KURTH, CONNER & JONES

By:
Attorneys for the Appellants.
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OPINION BELOW

The opinion of the court below is reported at 156

F.Supp. 144. The findings of fact and conclusions of

law appear at pages 73-84 of the printed record.

JURISDICTION

This is an appeal from the judgment of the district

court entered November 21, 1957 (R. 108-111).

Notice of appeal was filed December 16, 1957 (R.

111). The jurisdiction of the district court of this

(1)



suit by the United States rested on 28 U.S.C. sec.

1345. The jurisdiction of this Court is invoked pur-

suant to 28 U.S.C. sec. 1291.

STATUTES INVOLVED

The Act of June 30, 1834, 4 Stat. 730, as amended

R.S. sec. 2117, 25 U.S.C. sec. 179, provides:

Every person who drives or otherwise conveys

any stock of horses, mules, or cattle, to range and
feed on any land belonging to any Indian or In-

dian tribe, without the consent of such tribe, is

liable to a penalty of $1 for each animal of such

stock. This section shall not apply to Creek lands.

The Act of June 18, 1934, 48 Stat. 984, 986, as

amended 25 U.S.C. see. 466, provides

:

The Secretary of the Interior is directed to

make rules and regulations for the operation and
management of Indian forestry units on the prin-

ciple of sustained-yield management, to restrict

the number of livestock grazed on Indian range

units to the estimated carrying capacity of such

ranges, and to promulgate such other rules and
regulations as may be necessary to protect the

range from deterioration, to prevent soil erosion,

to assure full utilization of the range, and like

purposes.

25 C.F.R. sec. 71.1 provides: ^

1 The numbering system of Title 25 of the Code of Fed-
eral Regulations was revised in 1957. Former section 71

was changed to 151. The subsections remain the same. For
consistency with proceedings in the trial court, the old sys-

tem will be followed herein.



General authority. It is within the authority of

the Secretary of the Interior to protect Indian

tribal lands against waste. Overgrazing, which

threatens destruction of the soil, is properly con-

sidered waste. Subject to regulations authorized

by law, the right exists for Indian tribes and in-

dividual Indians to lease or grant permits upon

their own tribal land or individual allotments.

25 C.F.R. sec. 71.3 provides, in part, as follows:

Objectives. It is the purpose of the regulations

in this part to aid the Indians in the achievement

of the following objectives:

(a) The preservation through proper grazing

practice of the forest, forage, land, and water

resources on the Indian reservations, and the

building up of these resources where they have

deteriorated.

25 C.F.R. sec. 71.21 provides, in part, as follows:

Trespass. The owner of any livestock grazing in

trespass on restricted Indian lands is liable to a

penalty of $1 per head for each animal thereof

together with the reasonable value of the forage

consumed and damages to property injured or de-

stroyed.

The followings acts are prohibited:

(a) The grazing upon or driving across any

restricted Indian lands of any livestock without

an approved grazing or crossing permit, except

such Indian livestock as may be exempt from
permit.

(b) Allowing livestock not exempt from per-

mit to drift and graze on restricted Indian lands

without an approved permit.



QUESTIONS PRESENTED

1. Whether appellanits' acts in allowing their live-

stock repeatedly to drift and graze on Indian land,

without consent, subjected them to the trespass pen-

alty provided by Congress in 25 U.S.C. sec. 179 for

driving or otherwise conveying livestock onto such

land.

2. Whether the United States was the proper party

plaintiff to bring suit to enjoin trespass on Indian

land leased to a non-Indian lessee.

3. Whether a provision in the grazing contract for

payment of 50 percent of the normal fees, in addition

to the regular charges for each head of stock in excess

of the authorized number, was a penalty or provision

for liquidated damages.

STATEMENT

This action was instituted by the United States in

its sovereign capacity for the use and benefit of the

Indians of the Crow Indian Reservation and the Crow

Indian Tribe in Montana (Fdg. I, R. 74). Title to

the lands involved herein was at all times in the plain-

tiff in trust for the benefit of the members of the

Crow Tribe, subject only to duly approved leases and

grazing permits (Fdgs. I, II, IV; R. 74-75). The

complaint in nine counts sought recovery of, the stat-

utory penalty of $1.00 per head of livestock for tres-

pass by appellants, defendants below, on certain In-

dian land; an injunction to prevent future acts of

trespass; and damages measured by regular grazing

fees plus 50 percent thereof for overgrazing in viola-

tion of the appellants' grazing permit (R. 3-17).



The facts as found by the court below may be sum-

marized as follows

:

The Government alleged (R. 6-9), and the court

found on the basis of the evidence presented, that on

three separate occasions appellants' livestock had

drifted and grazed on Indian lands on which appel-

lants did not have a lease, permit, license or priv-

ilege ;
- the court further found that the animals were

allowed to drift and graze upon the Indian lands

wrongfully, wilfully and without the consent of the

Indian owners (Fdgs. V, VII, VIII; R. 76-77). The

court concluded that a^Dpellants' cattle were in tres-

pass in violation of 25 U.S.C. sec. 179 and 25 C.F.R.

sec. 71.21, a duly promulgated and existing regulation

of the Secretary of the Interior (Concl. II, R. 81) ;

and that appellants were liable in the amount of the

penalty as set forth in that statute and repeated in

the regulation (Concls. IV, VI, VII; R. 82).-^

With respect to injunctive relief, the court further

found that over a period of years some 12 instances

had occurred wherein appellants had allowed their

stock to drift or graze upon Indian trust land upon

which appellants had no permit, lease or privilege,

knowingly and wilfully, without consent, and in defi-

ance of the appellee and its officers and employees

- This land was under lease by the Indians to a non-Indian

lessee, Cormier Bros.

''' Recovery for an alleged trespass occurring in 1943 was
denied on the grounds that the time for an action for a

penalty had run and the suit was barred by the provisions of

28 U.S.C. sec. 2462 (Concl. Ill, R. 81). This point is not

raised on appeal.



(Fdgs. IX, X, XII; R. 77-78). The court found that

continued trespassing threatens overgrazing, that

overgrazing causes permanent damage to the inherit-

ance of the land and that the resulting damage is dif-

ficult of exact computation (Fdg. XIII, R. 78-79).

Accordingly, the court concluded that, to prevent a

multiplicity of suits and because the Government had

no plain, speedy and adequate remedy at law, it was

entitled to a permanent injunction, enjoining appel-

lants from allowing livestock to drift and graze on

Indian trust lands without a permit (Concl. VIII, R.

82-83).

As to damages for overgrazing on permitted land,

the court found that the Crow Indian Agency, on

November 17, 1950, had issued a grazing permit (R.

18-19) to R. B. Fraser, on behalf of all appellants,

by which they were permitted to graze livestock, not

to exceed a designated number, on a range unit which

included Indian trust lands (Fdgs. XIV, XV; R. 79-

80). Fraser signed and accepted the permit together

with the stated conditions and the Range Control

Stipulations annexed thereto (R. 23-37). The permit

was to run for a period beginning December 1, 1950,

to November 30, 1955. The maximum carrying ca-

pacity of the unit, which included privately leased or

owned lands and Indian lands, was set forth with the

annual fees due therefor.

The court found that on two occasions in the same

year appellants had exceeded the maximum number

of livestock permitted on the unit (Fdg. XVI, R. 80).

Paragraph 3 of the Range Control Stipulations pro-

vided that, "if the number authorized is exceeded,



without previous authority, the permittee will be re-

quired to pay in addition to the regular charges as

provided in the permit, a penalty equal to 50 per cent

thereof for such excess stock * * *" (R. 24). Pur-

suant to this provision, the Government sought re-

covery in two counts for payment of the regular

charges and a sum equal to 50 percent thereof for the

excess stock on each of the two occasions of over-

grazing (Counts Seven and Eight, R. 11-14). The

court concluded that the Government was entitled to

recovery for only one occasion of overgrazing during

the year, and arrived at the amount of recovery pur-

suant to the foregoing provisions as liquidated dam-

ages on the basis of the largest number in excess at

any one time during the year (Concl. IX, R. 83). In its

opinion, the court explained that the provision was
actually for liquidated damages and was not a pen-

alty, because it was "a reasonable forecast of just

compensation for the harm caused by the breach'"

(R. 104). It held that recovery could not be had

for each overstocking, because it was based on the

contract provision for year-round grazing (R. 104).

Finally, the court found that appellants had failed

to pay the grazing fees set forth in the permit for

the month of December 1954 (Fdg. XVII, R. 80),

and concluded that they were liable for such charges

(Concl. X, R. 83).

Judgment was entered pursuant to the findings

and conclusions on November 21, 1957, in the amounts

of $105.00 as trespass penalty, $1,262.93 as damages

for overgrazing and $114.64 for unpaid grazing fees,

plus interest (R. 108-111).



SUMMARY OF ARGUMENT

1. Appellants have argued that a wilful intent to

commit trespass is necessary under 25 U.S.C. sec. 179

and cite several cases to prove their point. Hov^ever,

each of their cases can be clearly distinguished on the

grounds that (a) they do not relate to a statutory

trespass, and (b) none of the cases declare, even in

the absence of statute, that, as to Indian reservations

or reserved public lands, wilful intent must be pres-

ent. Assuming, arguendo, that wilful intent is neces-

sary, it is present here from the repeated trespasses

by appellants in careless disregard for the property

rights of adjacent owners, and in defiance of the

government officials. The continuing nature of the

trespasses here justify a finding of wilful intent.

While there is no showing that appellants drove their

cattle upon the Indian land, they could and should

have reasonably anticipated that their livestock would

drift onto these lands and subject them to the penalty

prescribed by statute.

Appellants contend that the regulation, 25 C.F.R.

sec. 71.21, is invalid because it goes beyond the scope

of the Act. However, in the first place, appellants

have failed to bear the burden required to show the

invalidity of the regulation. Moreover, it is clear

from the wording of the regulation that it is not

inconsistent with the Act, being plainly within the

authorized objectives of Congress.

2. Even though the land was under lease to a non-

Indian lessee, the Government is a proper party plain-

tiff because an injury to the reversionary interest

through trespass of a third party is actionable by the



landlord, and it is indisputable that the Government

may maintain the action for the landlords here as

trustee for its Indian wards.

3. The provision for payment of the regular charges

plus a ''penalty" equal to 50 percent thereof for graz-

ing of stock in excess of the authorized number under

the permit is a provision for liquidated damages. It

is not a penalty because it is a reasonable forecast

of just compensation for the harm caused by the

breach, and the harm is one that is incapable or very

difficult of accurate estimation. The term "penalty"

used in the contract is not controlling; the court must

look to what the parties intended. The intention was

that the provision was for liquidated damages, for it

was made directly proportionate to the damage sus-

tained.

ARGUMENT

Appellants' Acts Constituted Trespass Within the

Meaning of 25 U.S.C, Sec. 179 and 25 C.F.R. Sec. 71.21

Appellants have made two points in their argument

seeking to establish that they are not liable for tres-

pass damages. In their first point, it is argued that

the fact that their livestock was allowed to drift onto

non-permitted lands did not constitute trespass within

the meaning of 25 U.S.C. sec. 179. Secondly, appel-

lants argue that the definition of the acts constituting

trespass stated in the Department of the Interior

regulations, 25 C.F.R. sec. 71.21, goes beyond the

scope of section 179 and is void as an unauthorized

enlargement of the statute.
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A. A wilful intent is not required to constitute tres-

pass under 25 U.S.C. sec. 179, but, even so, such

intent exists here.

1. A wilful intent is not necessary:—Appellants

have taken the position that the terms "driving or

otherwise conveying" livestock, as used in section 179,

mean that some action must be taken by the livestock

owner requiring a wilful intent to convey the animals

onto non-permit lands, and that since appellants'

actions in not preventing the cattle from drifting

could be more aptly described as ''passive," they con-

tend that they have not committed a trespass within

the meaning of the Act. It is the Government's posi-

tion, on the other hand, that trespass is committed

within the meaning of the act, as reasonably inter-

preted by the regulations, where cattle are allowed

to drift onto non-permit lands. Appellants seek to

support their argument that an element of wilfulness

is necessary to establish a trespass under section 179

by two cases: Light v. United States, 220 U.S. 523

(1911); Shannon v. United States, 160 Fed. 870

(C.A. 9, 1908). Those decisions do not support ap-

pellants' contentions.

The Light case, supra, was an action to enjoin a

rancher from pasturing his cattle on public lands

specifically set aside as a forest reserve in violation

of certain rules and regulations established by the

Secretary of the Interior for the protection of the

forest reserves. It appears from the facts in that

case that it was the natural proclivity of cattle turned

loose on adjacent private lands to drift onto the forest

reserve in search of better grazing and water. The

court said at p. 538 : "It appears that the defendant
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turned out his cattle under circumstances which

showed that he expected and intended that they would

go upon the Reserve to graze thereon." The Shannon

case, supra, arose in the same Montana federal district

court as the instant case. There, also, the Government

sought to enjoin a rancher from pasturing his cattle on

forest reserve lands. The facts indicated that the

rancher's land was bounded on three sides by the forest

reserve. ''Of course," the court said, "he knew they

[the cattle] would not and could not remain in the in-

closure, for there was no water there, nor sufficient

pasturage for so large a herd. They did as he evidently

expected them to do. They v/ent through the convenient

openings which he had made in his fence for that pur-

pose." These two cases were construed in United

States V. Thompson, 41 F.Supp. 13 (E.D. Wash.,

1941), as follows:

The defendant attempts to distinguish the two
cases on the ground that they both involved actual

or intended trespasses upon the part of the own-

ers of the cattle. While that is true, and, strictly

speaking, the two cases can be of value in cases

of similar import, nevertheless I am convinced

from the language of the two opinions they

compel acceptance of the conclusion that the

holdings would have been the same without evi-

dence as to intention of trespass. [Emphasis

added.]

As these decisions and common knov/ledge show,

where there is unfenced open range, drifting of live-

stock is almost inevitable unless affirmatively pre-

vented, and section 179 must be viewed with that set-
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ting in mind. Thus, that statutory definition of a

trespass includes all the elements required to estab-

lish liability thereunder and a showing of wilful intent

is not included as one of them.

2. A wilful intent was present:—The trial court

found that there was a wilful intent on the part of

appellants to allow their livestock to drift and graze

on the Indian lands involved without consent (Fdgs.

V, VII, VIII; R. 76-77). The finding is amply sup-

ported by such substantial evidence as the repeated

acts of invasion (Fdgs. V, VII, VIII, X, XII; R.

76-78) and the ignoring and defiance of many re-

quests for removal by the government officials (Fdg.

XI, R. 78).

In United States v. Illinois Cent. R. Co., 303 U.S.

239 (1938), the Supreme Court presented an excel-

lent definitive statement, which was relied on by the

court below, relative to the meaning of the term "wil-

ful." ''Our opinion in United States v. Murdoch, 240

U.S. 389, 394, shows that it ["wilfully"] often denotes

that which is 'intentional, or knowing, or voluntary,

as distinguished from accidental,' and that it is em-

ployed to characterize 'conduct marked by careless

disregard whether or not one has the right so to

act.' " And, quoting from St. Louis and S.F. R. Co. v.

United States, 169 Fed. 69, 71 (C.A. 8, 1909), the

court proceeded to state :
" 'So, giving effect to these

considerations, we are persuaded that it means pur-

posely or obstinately and is designed to describe the

attitude of a carrier, who, having a free will or

choice, either intentionally disregards the statute or

is plainly indifferent to its requirements.'
"
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It is appellants' position that, absent a showing of

wilful intent, the single fact the cattle were on non-

permit land is not violative of the statute. However,

something more than simply being on the land was

present in this case. Appellants have completely over-

looked the fact that their cattle were found on the

land far more than the number of times which would

invite a conclusion of occasional straying. And it is

on these facts of repeated and innumerable instances

of drifting that a wilful intent is established—clearly

within the statement in the Illinois Central case,

swpra.

B. Section 71.21 of the regulations does not broaden
the scope of the Act.

Proceeding to the second half of appellants' argu-

ment, to wit, that section 71.21 of the regulations is

invalid because it changes the law as set forth in

section 179, it should be noted initially that the gen-

eral rule is well established that one attacking a regu-

lation bears the burden of showing its invalidity; and

this burden can only be carried by showing, as a

minimum, that the regulation is inconsistent with the

underlying statute or is unreasonable or inappropri-

ate. Montana Eastern Limited v. United States, 95

F.2d 897 (C.A. 9, 1938) ; United States v. Watkins,

173 F.2d 599 (C.A. 2, 1949), affirmed 338 U.S. 537;

McMahon v. Ewing, 113 F.Supp. 95 (S.D. N.Y.,

1953) ; Blackmar v. United States, 120 F. Supp. 408

(C.Cls. 1954). It could hardly be more obvious that

with only the statement that the Department of the

Interior has legislated, and no more, appellants have

completely failed to carry this burden (Br. 10).
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Moreover, the attention of the court is directed to

the Act of June 18, 1934, 48 Stat. 984, 986, as amended

25 U.S.C. sec. 466 (p. 2, supra), where the Secretary

of the Interior was authorized by Congress to promul-

gate such rules and regulations ''as may be necessaiy

to protect the range from deterioration." Title 25

C.F.R. sec. 71.1 (now sec. 151.1, p. 3, supra) states,

*'It is within the authority of the Secretary of the

Interior to protect Indian tribal lands against waste.

Overgrazing, which threatens destruction of the soil,

is properly considered waste." And in Title 25 C.F.R.

sec. 71.3 (now 151.3, p. 3, supra), the objectives of

the regulation include: ''(a) The preservation

through proper grazing practice of the forest, forage,

land, and water resources on the Indian resei'vations,

and the building up of these reservations where they

have deteriorated."

25 U.S.C. sec. 179 (p. 2, supra) provides that

"Every person who drives or othei^se conveys any
* * * cattle * * * to range and feed" on Indian lands

without consent is liable to a penalty of one dollar

per head of such stock.

Pursuant to the foregoing authority, and within

the stated objectives of the regulations, the Secretary

issued regulation 71.21 (now 151.21, p. 3, supra).

Section 71.21 provides that: "The owner of any

animal grazing in trespass on any restricted Indian

land, is liable to a penalty of $1 per head for each

animal thereof, * * * ." The regulation lists there-

under the following acts as prohibited:

(a) The grazing upon or driving across any
restricted Indian lands of any livestock without



15

an approved grazing or crossing permit, except

such Indian livestock as may be exempt from

permit.

(b) Allowing livestock not exempt from per-

mit to drift and graze on restricted Indian lands

without an approved permit.

It is clear that section 71.21 is within the scope of

the authorizing act (25 U.S.C. sec. 466) and consist-

ent with the foregoing statements of the objectives of

the Secretary's grazing policies. Suits to enjoin tres-

pass have upheld similai' regulations in United States

V. Johnston, 38 F. Supp. 4 (S.D. W.Va., 1941), and

United States v. Travis, 66 F.Supp. 413 (W.D. Ky.,

1946). Thus Congress has provided the outline and

prescribed the penalty; it was left to the Secretary

to fill it in. United States v. Grimaud, 220 U.S. 506

(1911). Section 71.21 is entirely consistent with

section 179 of the Act. The statute described the

wrongful act as one who "drives or otherwise con-

veys." The regulation amplified these terms for

purposes of clarification. There appears to be no

reasonable difference in effect between the terms

"otherwise conveys" and affirmatively "allowing to

drift." If there is a distinction, it is one of degree

only and is hardly such as to warrant a conclusion of

inconsistency. United States v. Morehead, 243 U.S.

607 (1917); Boske v. Comingore, 111 U.S. 459

(1900). Furthermore, it is readily apparent that the

broader and more general term used in the statute

includes that used in the regulation. The conclusion

cannot be other than to uphold the validity of the

regulation.
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C. Fence laws have no application to the commission
of trespass under 25 U.S.C, sec. 179.

Appellants have presented a series of cases and

arguments to the effect that the open-range law re-

quiring a landowner to fence out trespassing cattle is

applicable to this case. However, it is obvious that

this contention is clearly in error. Appellants have

not cited a single authority to the effect that 25

U.S.C. sec. 179 requires the Government to erect a

fence to prevent a rancher from "driving or otherwise

conveying" his cattle onto Indian lands. Section 179

was originally enacted by the Act of June 30, 1834,

4 Stat. 730, and a study of the annotated cases reveals

no instance where such a defense has been raised

during the entire 120 years that the statute has been

in effect. The reason for the absence of such a defense

is apparent. Congress has paramount power to legis-

late for the protection of the lands of its Indian

wards. (See, infra, pp. 16-17.) It has legislated here

and thereby preempted the field to the exclusion of

any conflicting local law. Clearly, then, where the act

prohibited by the statute is proven, fencing laws have

no application.

II

The United States Is A Proper Party Plaintiff

There can be no question of the right of the United

States to initiate a suit for the protection of the

rights and property of its Indian wards. It has been

repeatedly stated that, ''as guardian of such Indians,

the Government stands charged with all the obliga-

tions attending such a relationship. It not only has
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the power to. institute actions to presei^e the rights of

its wards, * * * but it is its duty to do so when those

rights are threatened." Mashunkashey v. United

States, 131 F.2d 288 (C.A. 10, 1942), citing Heckman

V. United States, 224 U.S. 413 (1912).

Appellants contend that the United States was not

the proper party to institute this action, but that the

white lessee, Cormier Bros., should have brought this

suit since the trespass was a violation of their posses-

soiy interest. In support of this position, appellants

rely upon a ruling in LaMotte v. United States, 256

Fed. 5 (C.A. 8, 1919), affirmed 254 U.S. 570, that a

lessee of an Indian lessor was the proper party to

bring suit to enjoin trespass on the unfenced lease-

hold. The court decided this question on the express

basis that under the facts of that case; ''Such tres-

pass does not injure the freehold nor affect the allottee

lessor." It is readily apparent from that statement

that, unlike the present case, there was no finding of

a permanent injury to the inheritance.

The instant case is plainly to the contrary on that

point; it was alleged, proved by evidence, and found

by the court, ''^' "''' * that overgrazing causes per-

manent damage to the inheritance of the land, * * *.

Continued trespassing by defendants threatens over-

grazing and consequent irreparable damage and in-

jury to the inheritance of the lands" (Fdg. XIII, R.

78). As to the right of the landlord to sue, "An

injury to the trees or timber on the demised premises

may be an injuiy to the reversion for which the land-

lord may sue." 32 Am. Jur. 93, Landlord & Tenant,

see. 80. "The usual remedy of a landlord whose re-
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versionary interest is injured by another's wrongful

act is by way of an action at law for damages, al-

though in a case of injury by reason of the mainte-

nance of a nuisance by a third person, he may bring

an action in equity to abate the nuisance." 32 Am.
Jur. 96, Landlord & Tenant, sec. 86.

Clearly, therefore, there can be no disputing the

right of the United States to maintain an action to

enjoin trespass of Indian lands. It was well stated in

United States v. Colvard, 89 F.2d 312 (C.A. 4, 1937),

that:

* * * for the protection of the lands which are

the subject-matter of the trust, the United States

may ask an injunction against repeated tres-

passes which adjacent landowners threaten to

continue, the decision in the Wright case [ United

States V. Wnght, 53 F.2d 300 (C.A. 4, 1931)]

virtually determines it. That case establishes the

right of the United States as trustee of the lands

to seek injunction for the protection of the in-

terest of the Indians therein ; and it is, of course,

well settled that injunctive relief is proper

against continuing trespass or against repeated

trespasses where there is threat of continuance

and the remedy at law is inadequate or multi-

plicity of suits would be avoided by equitable

remedy. [Citations.]

It follows that in the instant case the United States

has the power to bring suit for the protection of the

rights of its Indian wards for injury to their rever-

sionary interests.



19

III

The "Penalty" Provision In the Range Control Stipu-

lations Was Correctly Construed As A Provision for

Liquidated Damages

Under the terms of the grazing permit, appellants

v/ere limited to grazing a designated number of head

on the permitted land. The Range Control Stipula-

tions, which were made a part of the permit, provided

that, ''if the authorized number were exceeded with-

out previous authority, the permittee will be required

to pay, in addition to the charges as provided by

permit, a penalty equal to 50 per cent thereof for

such excess stock and the stock will be held until full

settlement has been made" (Range Control Stipula-

tions, Par. 3; R. 24). In Counts Seven and Eight of

the Government's complaint recovery was sought for

such excess grazing fees for overstocking.

Appellants contend that the "penalty" provision

was in fact a penalty, and in the absence of the Gov-

ernment's proof of actual damages, there can be no

recovery. The Government contended that the pro-

vision was actually for liquidated damages. In sus-

taining the Government's position, the court wrote

an exhaustive opinion which is hereby adopted as to

this point and made a part of this brief (R. 96-106).

In holding that the provision was for liquidated dam-

ages, the court stated that, 'The excess charge is a

reasonable forecast of just compensation for the harm
caused by the breach, and the harm is one that is

incapable or very difficult of accurate estimation."

Thus, it falls within the exception to the general rule

against determining damages in advance of breach.
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Restatement of the Law of Contracts, sec. 339. The

court observed that under section 71.1 of the regula-

tions promulgated by the Secretaiy of the Interior

"overgrazing which threatens destruction of the soil

is properly considered waste, * * * and unquestion-

ably such harm in any particular case would be diffi-

cult of accurate estimation" (R. 102). The court had

previously found that overgrazing causes permanent

damage and that the damages were difficult to deter-

mine (Fdg. XIII, R. 78-79).

The opinion also quoted extensively from the case

of United States v. Bethlehem Steel Co., 205 U.S. 105

(1907), wherein the Supreme Court of the United

States, faced with a similar problem, stated, 'The

question always is, what did the parties intend by the

language used?" Appellants raise the point in their

brief that the word "penalty" is used in the stipula-

tion and that it was the intention of the parties to

regard it as such. The court in the Bethlehem case,

supra, had this to say regarding a similar contention

:

* * * It is true that the word "penalty" is used

in some portions of the contract * * *. The word
"penalty" is used in the correspondence, even by

the officers of the government, but we think it is

evident that the word was not used in the con-

tract nor in the correspondence as indicative of

the technical and legal difference between penalty

and liquidated damages.

It was obvious to the court, on the basis of the

evidence before it, that the parties intended the pro-

vision to be liquidated damages. This view is sup-

l^orted by the surety requirement provision of sec.
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71.17 of the regulations, to apply such surety bond

or deposit ''as liquidated damages in the event of any

breach of the permit."

Appellants' concluding statement on this question,

furthermore, is grossly in error. While correctly

stating the law that a fixed sum bearing no propor-

tional relation to damage will be construed as a

penalty, appellants state, without any basis in fact

whatsoever, that ''* * * the amount asked for relief

under the complaint is disproportionate to the dam-

ages sustained * * *" (Br. 13). Nothing could be

more directly related to the damage sustained than a

prorated charge based on each head of cattle in excess

of the authorized number.

Thus, as the foregoing authorities show, since the

type of damage here is uncertain and difficult of

ascertainment and since it is proportionately related

to the degree of damage inflicted by each animal, the

district court correctly held that the provision in-

volved was for liquidated damages and not a penalty.

See also Steffen v. United States, 213 F.2d 266 (C.A.

6, 1954).
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CONCLUSION

For the foregoing reasons, it is submitted that the

judgment of the court below should be affirmed.

Respectfully submitted,

Perry W. Morton,
Assistant Attorney Generul.

Krest Cyr,

United States Attorney,
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APPELLANTS' BRIEF

JURISDICTION

This is an appeal from the final judgment (Tr. 108) entered

on the 21st day of November, 1957, in Cause No. 15917. On

the 16th day of December, 1957, the Appellants filed a notice

of appeal (Tr. III). Jurisdiction of the District Court rests

upon 28 U.S.C.A., Sec. 1345, 62 Stat. 933. The jurisdiction

of this Court is under 28 U.S.C.A., Sec. 1291, 62 Stat. 929.

The Court is hereby referred to paragraphs I. II, III and IV,

(Tr. 3-5) of the Appellee's Complaint for the pleadings verify-

ing the existence of the jurisdiction of the United States District

Court for the District of Montana, Billings Divisicm. This action

was instituted by the United States in its sovereign capacity

for the use and benefit of the Indians of the Crow Indian Tribe.
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STATEMENT OF THE CASE

This action was dismissed as to the defendant, Charles Fraser,

he having died prior to trial of the cause and it having been

stipulated in the pre-trial order (Tr. 71) that the cause be dis-

missed as against Charles Fraser, also known as Chas. Fraser.

The Appellants' statement of the case does not contain any

matters in reference to the Court's ruling on Appellee's First

and Third causes of action, the Appellee having dismissed his

cross-appeal on the 25th day of April, 1958.

The Plaintiff-Appellee in its sovereign capacity, instituted

this action asking in the first five counts (Tr. 6-8) of its com-

plaint for the statutory penalty of $1.00 per head for livestock

trespassing upon Indian lands, the statute creating said liability

being 25 U.S.C.xA.., Sec. 179, which reads as follows:

"Driving stock to feed on lands. Every person who drives

or otherwise conveys any stock of horses, mules, or cattle,

to raneg and feed on any land belonging to any Indian or

Indian tribe, without the consent of such tribe, is liable

to a penalty of $1 for each animal of such stock. This sec-

tion shall not apply to Creek lands.''

The sixth count (Tr. 9) contains allegations to support an

injunction. The seventh (Tr. 11) and eighth counts (Tr. 13)

are based on a contractual obligation contained in a grazing

permit (Tr. 24) which provides as follows:

"Excess or deficit of tlie number of stock specified. Un-
less the number of livestock specified in the permit is re-

duced by the Commissioner of Indian Affairs, the permittee

will not be allowed credit or rebate in case the full number

is not grazed on the area. However, if the number author-

ized is exceeded, without previous authority, the permittee

will be required to pay, in addition to the regular charges

as provided in the permit, a penalty equal to 50% thereof

for such excess stock and the stock will be held until full

settlement has been made."
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The issues of law involved in this appeal are

:

1. Were the Appellants' livestock in trespass within the pro-

visions of 25 U.S.C., Sec. 179.

2. Is Section 25 C.F.R., Sec. 71.21, as interpreted by the

Appellee, an attempt to enlarge Sec. 25 U.S.C. Sec. 179.

3. Was the Appellee a proper party plaintiff in this action?

4. Was subsection 3 of the range control stipulation, in ref-

erence to charges for exceeding the authorized limits of the

permit, a penalty clause or an agreement for licjuidated damages?

The testimony at the trial showed the Appellants both owned

and leased lantl within the boundaries of the Crow Indian Res-

ervation, interspaced and adjacent to lands both owned by Joe

and Clem Cormier, herein designated as Cormier Bros. The

Cormier Brothers were the permittees under leases and permits

for use of range unit 22. That the deeded land, leased land

and permitted land of the Cormier Bros, were in the most part,

un fenced. That the land wherein the alleged trespass occurred

was unfenced and adjacent to land either owned by the x\ppel-

lants or on which they had a lease or permit from the Crow

Indian Agency. That cattle placed on any of the lands owned,

leased or permitted to the Appellants, or cattle placed upon lands

owned, leased or permitted to the Cormier Bros, wherein these

alleged trespasses took place, could drift and travel over the

entire area herein involved. That the evidence relied on by the

Appellee in support of the action for trespass, an injunction

was the finding of varying numbers of the Appellants' cattle

on land permitted or leased to the Cormier Bros. The evidence

relied on by the Appellee in support of its seventh and eighth

counts in its complaints, was the finding of an excess number

of livestock on range unit 19, permitted to the Appellant, R. B.

Fraser, on two separate occasions.
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SPECIFICATIONS OF ERROR

1. That the District Court erred in deciding that on February

13, 1952, 82 cows owned by the Appellant, R. B. Fraser, and

managed or herded by him or his agents and servants, were

found in trespass upon Indian Trust lands within the Crow

Indian Reservation.

2. The Court erred in holding and deciding that on or about

July 8, 1955, 9 horses and 3 mules owned by the Appellants,

R. B. Fraser, Inc., and R. B. Fraser Livestock Company, were

found in trespass upon Indian Trust lands within the Crow

Indian Reservation.

3. The Court erred in holding and deciding that on or about

July 28, 1955, 8 cows and 3 calves owned by the Appellant,

R. B. Fraser, and managed and herded by him or his agents

or servants, were found in trespass upon Indian Trust lands

within the Crow Indian Reservation.

4. The Court erred in holding and deciding that from time

to time over the period from 1945 to the filing of the original

action. Appellants have allowed cattle and horses to drift and

graze upon the lands of the Crow Indian Reservation on which

they held no valid lease or grazing permit; that the drifting

and grazing of said livestock was done or permitted by the

Appellants, knowingly, wilfully and without the consent of

either the Indians affected thereby or the superintendent of

said reservation and in defiance of the plaintiff and its offi-

cers and employees having the supervision and management

of said lands.

5. The Court erred in holding and deciding that the .Vpjiel-

lants, or their agents or servants caused or permitted livestock

to drift or graze upon Indian Trust lands within the Crow

Indian Reservation and upon which the Appellants had no per-
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mit, lease or privilege whatever between June 12, 1945, and

March 17, 1957.

6. The Court erred in holding" and deciding that the Appellee

is entitled to a permanent injunction against the Appellants,

and each of them.

7. The Court erred in failing to hold and find that that

certain regulation of the Department of the Interior of the

United States, 25 C.F.R., 71.21 (b), is unreasonable and in-

consistent with Sec. 25, U.S.C. 179, and thereby invalid.

8. The Court erred in finding that the United States was

the proper party plaintiff and in failing to find that the lessee

or permittee was the party to bring any action or injunction

herein; in holding and deciding that the penalty clause under

subsection 3 of the Range Control stipulation, as set forth in

Plaintiff's Exhibit No. 9, was a liquidated damage clause and

not a penalty clause. The Court erred in failing to dismiss the

seventh and eighth counts of Appellee's Complaint.

SUMMARY OF THE ARGUMENT
1. The only element of proof shown by the evidence as to

the Appellants' trespassing was the finding of the Appellants"

livestock on land not permitted to them, this land being adja-

cent to land owned or leased by the Appellants and unfenced,

and the mere fact the Appellants' livestock were found on lands

not permitted or leased to them, does not constitute a trespass.

2. The interpretation of the xVppellee that the finding of

livestock on unfenced land held in trust by the United States

for the Indian allottee, is an interpretation of of 25 C.F.R.,

Sec. 71-21 which exceeds the traditional interpretation given

Sec. 25 U.S.C, Sec. 179, and is uncinstitutional.



3. The lands on which the livestock of the Appellants were

found, were lands either leased to or permitted to the Cormier

Bros, and they were the proper parties to bring the trespass or

injunction action, they -being the parties in legal possession of

the lands and these remedies asked for in the Appellee's com-

plaint.

4. That subsection 3 of the Range Control stipulation, being-

possessory remedies, which is by reference incorporated in the

permit contract between Appellant, R. B. Fraser, and the x\p-

pellee, was a penalty clause, treated as such by the Appellee

and designated as such by it and sued upon by the Appellee

as a penalty. No proof of damages having been shown, the

seventh and eighth count should have been dismissed.

ARGUMENT
In the 2nd, 3rd, 4th and 5th counts of its complaint, the

Appellee seeks to recover the penalty prescribed by Title 25,

U.S.C. Sec. 179, which provides as follows:

"Every person who drives or otherwise conveys any

stock of horses, mules, or cattle, to range and feed on

any land belonging to any Indian or Indian tribe, without

the consent of such tribe, is liable to a penalty of $1 for

each animal of such stock. This section shall not apply to

Creek lands. (R.S. #2117; Mar. 1, 1901, c. 676, * 31

Stat. 871.)"

Supplementing the statute, the Department of Interior adopted

the following regulation

:

"71.21 Trespass. The owner of any livestock grazing

in trespass on any restricted Indian land, is liable to a

penalty of $1 per head for each animal thereof, together

with the reasonable value of the forage consumed and dam-

ages to property injured or destroyed."

"The following acts are prohibited

:
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(a) The grazing upon or driving across any restricted

Indian lands of any livestock without an approved grazing

or crossing permit, except such Indian livestock as may be

exempt from permit.

(h) Allowing livestock not exempt from permit to drift

and graze on restricted Indian lands without an approved

permit." (25 C.F.R. 1956 Supp. 7121.

The proof as submitted by the Appellee did not constitute

trespass under 25 ilS.C. Sec. 179, supra, prior to the enact-

ment of the Department of Interior of 25 C.F.R. Sec. 71.21,

supra. In the leading case of Light v. The United States, 220

U.S. 523, 55 L. Ed. 570, 21 S. Ct. 485, and in Shannon v.

United States, 9 Cir., 160 F. 870, 875, and in all other cases

of alleged trespass on Government land heretofore determined,

be it held in trust for Indian or public domain, the Courts have

found an element of wilful and overt trespass by the defendant

or have found him to have placed his livestock on land so that

their natural inclination in seeking forage and water, would

be to go upon the Government held lands. No such act of wilful

trespass or placing of cattle so as to constitute a wilful trespass,

has been proven against the defendant in the instant case. The

only showing made by the Appellee was that livestock of the

Appellants were found on land permitted or leased to the Cor-

mier Bros. The evidence of the Appellee, taken in its most

favorable light, shows livestock of the Appellants on range unit

22 in the latter part of January and the forepart of February,

1952. These cattle were part of a large number of cattle grazing

on what was open and unfenced range land within the bound-

aries of the Crow Indian Reservation.

Evidence shows that the Appellants owned a considerable

amount of land within range unit No. 22 and large sections

of land adjacent and next to range unit No. 19 where these
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claims of trespass are laid. This land, in most part, is un fenced

and cattle can roam and graze from said Appellants' land and

other lands thereabout, at will. The question of trespass is then

narrowed down to whether or not a party who places cattle

upon his own unfenced land is liable for the penalty in Sec. 25,

U.S.C., Sec. 179, for trespass if said cattle are found upon

unfenced Indian Trust land permitted or leased under a pos-

sessory right to white citizens—in this case, another large cattle

operator, the Cormier Bros.

Although the rule at common law was that a landowner was

not bound to fence his land against the livestock of others.

Lazarus v. Phelps, 152, U.S. 81-85, 14 S. Ct. 477, 478, 38 L.

Ed. 363, Buford v. Haute, 133 U.S. 320, 10 S. Ct. 305, this

rule has never been adopted in the United States. Light v. The

United States, 220 U.S. 523, 537, 55 L. Ed. 570, 31 S. Ct. 485.

The precise question raised here is whether that doctrine per-

tains when the United States as the sovereign Government, in

its category as guardian of Indian Trust lands is a party to

the action.

In finding the Appellants were trespassing, by the showing-

made here by the Appellee, was a repudiation of the position

previously taken by the United States Supreme Court in Light

V. United States, supra.

fin Light 1'. The United States, supra, our Supreme Court

said

:

'Tn this country in the progress of the settlement, the

principle that a man was bound to keep his cattle confined

within his grounds or else he would be liable for their

trespass on the unenclosed grounds of his neighbor, was

never adopted or recognized as the law of this country."

Furthermore, the evidence shows that the people for whose

benefit this lawsuit was being brought was not the Indian allot-
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tee, but the white lessee, in the instant case, the Cormier Bros.

For these lands, whether they be leased under permit, compe-

tent or incompetent office leases, were at all times during the

alleged trespasses, in possession of white lessees. The only loss

due to the alleged trespass, if an}-, was to the Cormier Bros,

and the onl}' trespass, if any, was on lands leased and in pos-

session of the Cormier Bros.

The evidence in this case shows that the Cormier Bros, and

the Appellants have been having trouble over grass on the Crow

Indian Reservation for many years and this is the first time

the Indian Department, in the name of the Appellee, has seen

fit or been talked into taking sides in a neighborhood squabble.

On the contrary, it has always been the policy to stay out of

these cuntroversie. LaMott v. United States, 256 Fed. 5, 254

U.S. 570.

The sustaining of the position of the Appellee, in effect,

amounts to the adoption of the English common law doctrine

of fencing cattle in and means that any individual Indian or

white, who either owns land within the boundaries of the Res-

ervation or leases, or is a permittee within the confines of said

boundaries, has to fence every unit of land which he possesses

or he would be liable for the penalty of the above section on

which this action is based. Instead of protecting the individual

Indian allottee's interest in his lands, it will ultimately work

U) his detriment and he will be at the mercy of a few operators

and land owners, if any. who can afford to fence each piece

of land on which they have a permit or a lease, and. ultimately,

will limit the marketability of the allottee's land.

Furthermore, in finding the defendants in trespass, under

the e\'i(lence presented in this case, in effect is giving an inter-

pretation of Section 25 U.S.C., 179, which heretofore has not
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been given, or results, in effect, in allowing the Department

of Interior to legislate rather than regulate. It may well be

that the interpretation heretofore given Sec. 25 U.S.C. 179,

supra, may not be practical due to the change in livestock oper-

ations, but is a subject for Congress to determine and to pass

a law changing the established law. Neither the courts nor the

Department of the Interior, through the Bureau of Indian Af-

fairs, has that Constitutional right. Therefore, we are bound

by the laws as they exist and as they have previously been

interpreted by our Courts.

INJUNCTION
The Appellee's sixth cause of action is for an injunction for

trespass by the Appellants within the confines of the Indian

Reservation. Before the United States is entitled to an injunc-

tion, it must show that there has been a wrongful invasion of

its possessory interest either in itself as owner or as represent-

ative and guardian of an Indian allottee. In the case of LaMoft

V. United States, 256 Fed. 5, 254 U.S. 570, supra, where owners

of land adjacent permitted cattle to pass on into grass on un-

fenced Indian land where another had a valid approved lease,

the Court held that the Government was without authority to

maintain an injunction to restrain the grazing or trespass, stat-

ing such a trespass does not injure the fields, nor affect the

Allottee Lessors. The wrong is to the Lessee alone and he has

a legal remedy and he alone. The Government is not concerned

in and has no authority to protect such interest.

PENALTIES—LIQUIDATED DAMAGES
The Appellee's counts seven and eight are actions for penal-

ties under the terms of a grazing permit between the Appellee
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and the Appellant, R. B. Fraser. The question as to the penalty

clause which is sued on is whether or not the clause, as recited

in the contract, is a penalty clause or a clause for liquidated

damages. The clause itself provides as follows

:

"Excess or deficit of the number of stock specified. Un-
less the stock specified in the permit is reduced by the

Commissioner of Indian Affairs, the permittee will not

be allowed credit or rebate in case the full number does

not graze in the area. However, if the number authorized

is exceeded without previous authority, the permittee will

be required to pay, in addition to the regular charges as

provided in the permit, a penalty equal to 50% thereof

for such excess stock and the stock will be held until a

full settlement has been made."

If the above clause is a penalty clause, then the seventh and

eighth counts of the Appellee's Complaint should have been

dismissed for in the case of a penalty clause, the measure of

the damages is the ordinary actual loss, but in the case of

liquidated damages, the whole amount is recoverable. The Illi-

nois Surety Co. v. United States, 229 Fed. 227, 143 CCA. 535.

As a general rule, unless it is clear that the parties intended

otherwise, the tendency of the Court is to regard stipulations

in contracts, purporting to fix in advance, the sum to be paid

in the event of breach, as in the nature of a penalty rather

than as liquidated damages. 15 Am. Jur. 676, Corbin on Con-

tracts, p. 283.

If we turn to the allegations of the complaint (Tr. 11), we

can readily see what was contemplated by the Government at

the time of filing the action and what was in its mind at the

time of entering into the contract with the Appellants, for the

terms of the contract itself set forth that a penalty was con-

templated (Tr. 44).

"And if the number authorized is exceeded without pre-

vious authority, the permittees will be recjuired to pay, in
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addition to the regular charges as provided in the permit,

a penalty equal to 50% thereof for such excess stock and

the stock will be held until the full settlement will be made."

Where a sum in the contract is called a penalty, the sum will

be held to be such where there is nothing in the nature of the

contract to show a contrary intent. 15 Am. Jiir. 679. In the

instant case, it is clear that the interpretation given the contract

by the parties at the time of executing same, and the interpreta-

tion given it at the time of filing the lawsuit by the Appellee

herein, was a penalty. The pleadings here involved, contem-

plated a penalty and not a contract for liquidated damages. In

order for the Government to have properly pleaded a complaint

for liquidated damages, it was necessary for it to plead and

prove facts that would bring it within the exceptions of Sec-

tions 13-804 and 13-805, Revised Codes of Montana, 1947,

which provides as follows

:

Section 13-804, Revised Codes of Montana, 1947, pro-

vides :

"Cuiitracfs fixing damages void. Every contract by

which the amount of damage to be paid, or other com-

pensation to be made, for a breach of an obligation,

is determined in anticipation thereof, is to that extent

void, except as expressly provided in the next section."

Section 13-805, Revised Codes of Montana, 1947, pro-

vides :

''Exception. The parties to a contract may agree

upon an amount which shall be presumed to be an

amount of damage sustained by a breach thereof, when,

from the nature of the case, it would be impracticable

or extremely difficult to fix the actual damage,"

and was so held in Associated Press v. Emmett, 45 Fed. Snpp.

907, and Clifton v. Wilson, 47 Mont. 305, 312, 132 Pac. 424.

A complaint must aver the damages resulting from the alleged
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breach of a contract. Fed. Prac. and Proccd., Sec. 259, Vol. 1,

p. 458. There is no allegation that it would have been imprac-

tical or extremely difficult to fix actual damages. Stephens,

ct al. V. Daugherty, et ai, 166 Pae. 375, 33 Cal. App. 733;

Kelly V. McDonald, 276 Pac. 404, 98 Cal. App. 121; Johnson

V. Cook, ct al, 64 Pac. 729, 24 Wash. 474.

The pleadings also show that a penalty was contemplated by

the Appellee in that the amount asked for relief under the com-

plaint is disproportionate to the damages sustained, for where

the amount stipulated in the contract as liquidated damages for

failure of performance and there is no relation to the actual

damages which may be reasonably anticipated from such failure,

the sum will be called a penalty. Fntrall v. Triplctt, 84 Fed. 2d,

861, in re Gclnio's, Inc., 43 Fed. 2d 832, McCall v. Diipler,

174 Fed. 133, Management, Inc. v. Schassberger, 235 Pac. 2d,

293, 39 Wash. 2d, 321.

CONCLUSION
P'or the foregoing reasons, it is submitted that the part of the

judgment appealed from by the Appellants should be reversed.

Respectfully submitted,

KURTH, CONNER & JONES

By
Attorneys for the Appel^R^T^'
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In the United States District Court for the District

of Montana, Billings Division

Civil No. 1804

UNITED STATES OF AMERICA,
Plaintiff,

vs.

R. B. ERASER, R. B. ERASER, INC., a Corpo-

ration; R. B. ERASER, JR., ERASER LIVE-
STOCK CO., a Corporation, and CHARLES
ERASER, Also Known as CHAS. ERASER,

Defendants.

COMPLAINT

Eirst Count

For its first count, plaintiff complains and alleges

:

I.

Plaintiff brings this action in its sovereign capac-

ity for the use and benefit of the Indians of the Crow
Indian Reservation and the Crow Indian Tribe,

wherefore this Court has jurisdiction of the action.

II.

The Crow Indian Reservation is and at all times

herein stated was a duly established Indian reserva-

tion under the laws of the United States, located

within the State and District of Montana and within

the Billings Division of said District, a plat of which

is attached hereto as ''Exhibit A" and made a part
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hereof ; that except for certain isolated tracts of land

for which patents have been issued by plaintiff

herein, the title to said lands in said reservation is

and at all times herein states was in the plaintiff in

trust for the Crow Indian Tribe or certain members

thereof ; that said land at all times herein stated was

and now is managed and supervised by the plaintiff

through its Agency created for that purpose, to wit,

the Bureau of Indian Affairs.

III.

The defendant R. B. Fraser is and at all times

mentioned herein was a citizen and resident of the

State and District of Montana and within the Bill-

ings Division of the said District, and is and was the

owner of lands and livestock and the lessee or graz-

ing permittee of other lands, all of which are within

the exterior boundaries of the Crow Indian Reserva-

tion. That defendant R. B. Fraser, Jr., is and was

the owner of certain land within the exterior boun-

daries of the Crow Indian Reservation and is the

son of defendant R. B. Fraser, and a stockholder in

defendant R. B. Fraser, Inc., a corporation, being

associated with defendant R. B. Fraser in the live-

stock business. That defendant Charles Fraser, also

known as Chas. Fraser, is the brother of R. B.

Fraser and associated with him in the livestock busi-

ness on the Crow Indian Reservation. That defend-

ants R. B. Fraser, Inc. and Fraser Livestock Co. are

corporations organized and existing under the laws

of the State of Montana in which defendants R. B.

Fraser and R. B. Fraser, Jr., are stockholders.
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IV.

Except for said patented lands, all other lands in

the Crow Indian Reservation are and at all times

herein stated were Indian trust lands, owned bene-

ficially either by The Crow Tribe or by allottees who

are members of said Tribe, or heirs of such members,

and the right to the exclusive occupation and enjoy-

ment thereof was and is in the said Indians subject

only to duly approved leases and grazing permits.

V.

At all times mentioned herein there existed a duly

promulgated and existing regulation of the Depart-

ment of the Interior of the United States, (25

C.F.R., 71.21) which provided, in accordance with

and supplementary to 25 U. S. Code 179, as follows

:

"§71.21 Trespass. The owner of any livestock

grazing in trespass on restricted Indian lands is

liable to a penalty of $1 per head for each ani-

mal thereof together with the reasonable value

of the forage consumed and damages to prop-

erty injured or destroyed."

The following acts are prohibited

:

"(a) The grazing upon or driving across

any restricted Indian lands of any livestock

without an approved grazing or crossing permit,

except such Indian livestock as may be exempt

from permit."

''(b) Allowing livestock not exempt from
permit to drift and graze on restricted Indian

lands without an approved permit."
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VI.

On or about December 31, 1943, sheep owned by

said defendants or some of them and managed and

herded by them or their agents and servants, to wit,

2,285 sheep, were found in trespass upon Indian

trust land within the Crow Indian Reservation, and

on which the said defendants did not have a lease,

permit, license or privilege whatever.

Said animals were driven, herded, drifted, grazed

and allowed to be driven, herded, drifted and grazed

upon plaintiff's said lands wrongfully, wilfully and

without consent of the plaintiff or the Indian owners

thereof, whereby under 25 U. S. Code 179 and Regu-

lations 71.21 above set forth, a penalty of $1.00 per

head, or a total of $2,285.00 was incurred, for which

the plaintiff invokes the said law and regulations.

Second Count

For its second count, plaintiff reiterates and re-

states all that is alleged in paragraphs I, II, III, IV
and V of the first count herein, and in addition

thereto complains and alleges

:

I.

On or about February 13, 1952, cattle owned by

said defendants or some of them and managed and

herded by them or their agents and servants, to wit,

82 cows and 2 steers were found in trespass upon

Indian trust land within the Crow Indian Reserva-

tion, and on which the said defendants did not have

a lease, permit, license or privilege whatever.
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Said animals were driven, herded, drifted, grazed

and allowed to be driven, herded, drifted and grazed

upon plaintiff's said lands wrongfully, wilfully and

without consent of the plaintiff or the Indian owners

thereof, whereby under 25 U. S. Code 179 and Regu-

lation 71.21 above set forth, a penalty of $1.00 per

head, or a total of $84.00 was incurred, for which the

plaintiff invokes the said law and regulations.

Third Count

For its third count, plaintiff reiterates and re-

states all that is alleged in paragraphs I, II, III, IV
and V of the first count herein, and in addition

thereto complains and alleges

:

I.

On or about January 5, 1955, cattle owned by said

defendants or some of them and managed and

herded by them or their agents and servants, to wit,

42 cattle were found in trespass upon Indian trust

land within the Crow Indian Reservation, and on

which the said defendants did not have a lease, per-

mit, license or privilege whatever.

Said animals were driven, herded, drifted, grazed

and allowed to be driven, herded, drifted and grazed

upon plaintiff's said lands wrongfully, wilfully and

without consent of the plaintiff or the Indian owners

thereof, whereby under 25 U. S. Code 179 and Regu-

lation 71.21 above set forth, a penalty of $1.00 per

head, or a total of $42.00 was incurred, for which

the plaintiff invokes the said law and regulations.
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Fourth Count

For its fourth count, plaintiff reiterates and re-

states all that is alleged in paragraphs I, II, III, IV

and Y of the first count herein, and in addition

thereto complains and alleges:

I.

On or about July 8, 1955, horses and mules owned

by said defendants or some of them and managed

and herded by them or their agents and servants,

to wit, 18 horses and 3 mules were found in trespass

upon Indian trust land within the Crow Indian

Reservation, and on which the said defendants did

not have a lease, permit, license or privilege what-

ever.

Said animals were driven, herded, drifted, grazed

and allowed to be driven, herded, drifted and grazed

upon plaintiff's said lands wrongfully, wilfully and

without consent of the plaintiff or the Indian owners

thereof, whereby under 25 U. S. Code 179 and Regu-

lation 71.21 above set forth, a penalty of $1.00 per

head, or a total of $21.00 was incurred, for which

the plaintiff invokes the said law and regulations.

Fifth Count

For its fifth count, plaintiff reiterates and re-

states all that is alleged in paragraphs I, II, III, IV
and V of the first count herein, and in addition

thereto complains and alleges

:
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I.

On or about July 28, 1955, cattle owned by said

defendants or some of them and managed and

herded by them or their agents and servants, to wit,

8 cows and 3 calves were found in trespass upon

Indian trust land within the Crow Indian Reserva-

tion, and on which the said defendants did not have

a lease, permit, license or privilege whatever.

Said animals were driven, herded, drifted, grazed

and allowed to be driven, herded, drifted and grazed

upon plaintiff's said lands wrongfully, wilfully and

without consent of the plaintiff or the Indian own-

ers thereof, whereby under 25 U. S. Code 179 and

Regulation 71.21 above set forth, a penalty of $1.00

per head, or a total of $11.00 was incurred, for which

the plaintiff invokes the said law and regulations.

Sixth Count

For its sixth count, plaintiff reiterates and re-

states all that is alleged in paragraphs I, II, III,

IV and V of the first coimt herein, and in addition

thereto complains and alleges

:

I.

From time to time over a period of many years

from 1943 to the filing of this Complaint, said de-

fendants or some of them have driven, caused to be

driven, drifted and allowed to drift, or herded upon

the lands of the Crow Indian Reservation upon

which they held no valid lease or grazing permit,

large numbers of sheep, cattle and horses causing
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said livestock to graze and pasture on said lands

and to eat and destroy the grasses and other forage

and herbage growing thereon, and to over-graze said

lands. The driving, drifting and herding of said

livestock was done by the defendants knowingly,

wilfully and without the consent either of the In-

dians affected thereby or the Superintendent of said

Reservation, and in defiance of the plaintiff and its

officers and employees having the supervision and

management of said lands. The said defendants fur-

ther threaten to continue to perform said wrongful

acts, and will if not permanently enjoined by this

Court, repeat the same and persist in unlawfully

causing such livestock to trespass on plaintiff's lands

above described, causing financial damage to said

Tribe, the persons composing the said Tribe, and

irreparable damage and injury to the inheritance of

said lands.

II.

In addition to the trespasses alleged in the first

^Ye counts herein, said defendants or some of them

or their agents and servants, drove, herded, drifted

and grazed or caused or permitted to be driven,

herded, drifted and grazed upon Indian trust land

within the Crow Indian Reservation and upon which

said defendants had no permit, lease or privilege

whatever, certain livestock as follows:

June 12, 1945—821 sheep.

January 28, 1952—300 cattle.

January 30, 1952—55 cattle.

February 4, 1952—73 cattle.

December 15, 1955—90 cattle.



vs. United States of America 11

III.

Defendants have repeatedly been requested by

plaintiff to remove their trespassing livestock from

said lands, but defendants have repeatedly caused

and permitted such trespasses to continue, follow-

ing a calculated plan or design to use said lands

without payment therefor. Damage has resulted

therefrom not capable of exact computation for the

reason that the location is remote from available

personnel to police said grazing lands, and many
trespasses have occured which did not afford op-

portimity to count the animals involved. A multiplic-

ity of actions would be required to recover damages

for each transaction. B}^ reason of the facts herein-

above stated in this paragraph and in paragraph

I in this count, the plaintiff has no plain, speedy or

adequate remedy at law, nor has it any remedy

except through the equitable powers of this Court.

Seventh Count

For its seventh Count, plaintiff reiterates and

restates all that is alleged in paragraph I of the

first count herein, and in addition thereto complains

and alleges:

I.

The Crow Indian Reservation is and at all times

herein stated was a duly established Indian Reser-

vation under the laws of the United States and

treaties ratified by the United States, the title to

which said lands is and was in the plaintiff in trust

for said Indians, and which said lands at all times
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were and now are managed and supervised by the

plaintiff through its Agency created for that pur-

pose, to wit, the Bureau of Indian Affairs. Said

lands are all within the State and District of Mon-

tana and within the Billings Division of said Dis-

trict.

II.

The defendant, R. B. Fraser, is and at all times

mentioned herein was a citizen and resident of the

State and District of Montana and within the Bill-

ings Division of said District, and said defendant

is the grazing permittee named in Exhibit B dated

November 17, 1950, which Exhibit B was and is

modified by Exhibit C dated February 23, 1952,

both of which Exhibit B and Exhibit C are hereto

attached and made a part hereof, together with the

stipulations and schedules attached to Exhibit B.

III.

The lands described in Exhibit B and as modified

by Exhibit C are and at all times herein stated were

Indian trust lands, owned beneficially either by the

Crow Tribe or by allottees who are members of said

Tribe, or heirs of such members, and the right to

the exclusive occupation and enjoyment thereof was

in said Indians subject only to dTily approved graz-

ing permits.

TV.

That by the terms of Exhibit B the defendant,

R. B. Fraser, was granted gTazing privileges for 83

head of cattle for each grazing season and that by

the terms of Exhibit C said permit was modified
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by reducing the number of cattle from 83 to 82 per

grazing season during the life of said permit. It is

further provided by "Range Control Stipulations"

attached to said Exhibit B that if the number of

livestock authorized by the permit is exceeded, with-

out previous authority, the permittee will be re-

quired to pay in addition to the regular charges,

the penalty equal to 50% thereof for such excess

stock.

Y.

That on or about the 24th day of May, 1954, de-

fendant R. B. Fraser caused to be driven and herded

upon Range Unit No. 19 described in said Exhibit

B 182 head of cattle and 32 head of horses, which

under the terms of said permit constituted 107

cow units in excess of the number authorized and

])ermitted ; that demand was made upon the defend-

ant to pay the penalty agreed to be paid for such

overstocking in the sum of $2,693.19; and that d"-

fendant has failed and refused to pay said sum (>r

any part thereof.

VI.

That a portion of the foregoing penalties and

grazing fees were paid by the forfeiture of a bond

posted by defendant R. B. Fraser in connection with

Exhibit B and that said defendant should be credited

with the sum of $687.51.

Eighth Count

For its eighth count, plaintiff reiterates and re-

states all that is alleged in paragraph I of the first
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count and paragraphs I, II, III and IV of the

seventh count, and in addition thereto complains

and alleges:

I.

That on or about the 4th day of November, 1954,

defendant R. B. Fraser caused to be driven and

herded upon Range Unit No. 19, described in said

Exhibit B, 196 head of cattle and 17 head of horses,

which under the terms of said permit constituted

98 cow units in excess of the number authorized and

permitted ; that demand was made upon the defend-

ant to pay the penalty agreed to be paid for such

overstocking in the sum of $2,466.66; and that de-

fendant has failed and refused to pay said sum of

any part thereof.

Ninth Count

For its ninth coimt, plaintiff reiterates and re-

states all that is alleged in paragraph I of the first

count herein, and paragraphs I, II, III and IV of

the seventh count herein, and in addition thereto

complains and alleges:

That by the terms of Exhibit B hereto attached

and by reference made a part hereof, defendant

R. B. Fraser agreed to pay grazing fees set forth

in said Exhibit B in advance ; that said grazing fees

were not paid by defendant R. B. Fraser in ad-

vance on September 1, 1954, as required by said

Exhibit B and on December 31, 1954, said grazing

permit was cancelled by the Bureau of Indian Af-

fairs ; that prior to the effective date of said cancella-
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tion, the grazing fees for the month of December,

1954, were due and payable in the sum of $114.64,

for which demand was made upon said defendant

and he has failed and refused to pay said sum or

any part thereof.

Wherefore, Plaintiff demands judgment against

defendants as follows:

1. For the sum of $2,285.00 as a penalty pre-

scribed by statute for the trespass of livestock

grazing on restricted Indian lands, together with

interest thereon at the rate of 6% per annum from

December 31, 1943.

2. For the sum of $84.00 as a penalty prescribed

by statute for the trespass of livestock grazing on

restricted Indian lands, together with interest

thereon at the rate of 6% from Februaiy 18, 1952.

3. For the sum of $42.00 as a penalty prescribed

by statute for the trespass of livestock grazing on

restricted Indian lands, together with interest

thereon at the rate of 6% per annum from January

5, 1955.

4. For the sum of $21.00 as a penalty prescribed

by statute for the trespass of livestock gi^azing on

restricted Indian lands, together with interest

thereon at the rate of 6% per annum from July 8,

1955.

by statute for the trespass of livestock grazing on re-

5. For the sum of $11.00 as a penalty prescribed
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stricted Indian lands, together with interest thereon

at the rate of 6% per annum from July 28, 1955.

6. For a temporary injunction against the above-

named defendants, and each of them, enjoining them

or their agents from driving, drifting, allowing to

drift, herding, or conveying any livestock whatso-

ever, on or upon, or permitting the same to be

driven, drifted, or allowed to drift, herded, or con-

veyed, or pastured, grazed, or fed on or upon any

of the lands and premises within the exterior bound-

aries of the Crow Indian Reservation, or any part

thereof, during the pendency of this action, save

upon any lands and premises lawfully within the

possession of said defendants; and that upon final

hearing said injunction be made permanent and

perpetual ; and that the said defendants be required

to show cause, if any they have, why an injunction

pendente lite should not be issued to enjoin them

or their agents from driving, drifting, allowing to

drift, herding, or conveying any livestock whatso-

ever, on or upon, or permitting the same to be

driven, herded, drifted, or allowed to drift, or con-

veyed, pastured, grazed, or fed, on or upon any of

the lands and premises within the exterior bound-

aries of the Crow Indian Reservation, or any part

thereof, or otherwise interfering with the possession,

use and enjoyment of said lands and premises by

the plaintiff and its Indian wards.

7. For the sum of $2,693.19 as a penalty set

forth in the "Range Control Stipulations" attached

to Exhibit B, together with interest thereon at the
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rate of 6% per annum from May 25, 1954, provided

that the sum of $687.51 shall be credited on the fore-

going sum as set forth in this Complaint.

8. For the sum of $2,466.66 as a penalty set forth

in the *^Range Control Stipulations" attached to

Exhibit B, together with interest thereon at the

rate of 6% per annum from November 4, 1954.

9. For the sum of $114.64 as grazing fees for

the year 1954, together with interest thereon at the

rate of 6% per annum from December 31, 1954.

10. For such other and further relief as may
seem equitable.

KREST CYR,
United States Attorney for the

District of Montana
;

/s/ DALE F. GALLES,
Assistant United States Attorney for the District of

Montana, Attorneys for Plaintiff.
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UNITED STATES
DEPARTMEKT OF THE INTERIOR

BUREAU or INDIAN AFFAIRS

CoBtnet No. I~?.^. I

EjMcntion Fe«. |
^*^»00

GRAZING PERMIT

Cntm Irjdian

f authority of law and onder the regulations (26 CFR 71) prMcribed by the Secretary of the Interior,

ILiL.k.v.t'.r*??? , of -106.j^ljirk__AT»«_, BUi.l.'i^a, -Vjiitana j.

Inby granted penniaaion to bold and graxe liTcatock on the feoS.

ration for a period beKinninc ..^.9f9^9^..X. , 19j>9., and terminatuif not later than —J^ Oy?.ate»g._3Q

LZ2., on range unit .^.<>Jt..]l9. , iacloding all nnreaerred tribal land aa authorised by

Crow

grant grazing privileges have been obtained, a schedule of which is attached hereto and made a part of this permit, and
rerin;; livestock in kind and numbers, for the grazing season, and at the rate per head aa shown in the following schedule,
liect to the payment of all fees and full compliance with the attached range control stipulations which are nuwle a part
iks permit:

ttvttnm
or
Hus

KiKB
or

Stock

Rah Pn
Haw AMo«mT

(StMon)

DAT* Patuu
Fraoo— To— On»4al( Oa«-h>ir

& .....^3.^ ^ .«.W1»... JTMUl rlADC. 16.116 A3?.2.tt First annjiBl gti^mmat da
«n or befors Dsc. 1^ 19

}} Eseh j^jtfi tni thsrsaftsr
Inel >

1

doB SspWibsr 1 of saoii

1 X!«-r»

ITUj permit is issued with the understanding that a total of •.?*. head of 5**Ss*. will be graxed

>Mi unit, the carrying capacity of the privately owned or leased range landa of the unit being ....._zs head of

'
OatvXs

^ evidence of the right to the use of which is recorded with the Superintendent, a schedule of which

4ached hereto and made a part of this permit. It is further understood and agreed that if the permittee allows a g^reater
ber of livestock than the total number herein stipulated to graze upon this range unit of wluch the Indian range is a

: , during the period this permit is in effect, this on-and-off clause shall immediately become null and void and the stock
ccess of the number upon which fees are paid to the Indians shall be considered as in a state of trespass and treated

I tdingly. (Delete the above paragraph if not applicable.)

Unless authorized by the Superintendent of the Agency in writing, only livestock bearing the brands and marks herein
I n shall be grazed under autnority of this permit:

CATTLZ BRANDED EAR MARK

i^ woo oo
s consideration of the above privileges the permittee agrees to pay to the Superintendent for the nae and benefit of

s idians entitled to occupy the lands above described, the sum of money found to be due from the permittee according
» provisions of this permit (calves, colts, and lambs under 6 months of age not to be counted), and the permittee further

SI to pay the grazing fees annually or semiannually in advance. Unless the grazing fees shall be paid in advance for
ill term of the permit, these payments will be guaranteed by an accepUble bond as required by the regulations (26

v 71.17) or an>- amendments thereto (with a maximum of $25,000).

.
is understood and agreed by the permittee that this permit is terminable and revocable in the discretion of the Com-

i> n«T of Indian Affairs after 30 days' written notice. y- , / / . -*~ j^

^ff^/ /3
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It is also understood and agreed that any part of the area covered by this permit may be excluded from this range unit
tte Commissioner of Indian Affairs in the exercise of his discretion, or by the transfer of title through sale of allotted
rd, or by the extinguishment of the Indian right of occupancy of the lands; and thereupon this permit shall cease and
tfmine as to the parts of the range unit thus eliminated, the number of stock stipulated shall be reduced in conformity
Mto, and the payments due hereunder shall be adjusted accordingly, provided that the termination of this permit has not
D due to the fault of the permittee or to a violation of the terms of this permit by or on behalf of the permittee.

The permittee hereby agrees that he and his employees will not use any part of the range unit for the sale, manufacture,
rage, or drinking of intoxicants or the handling of narcotics, and neither he nor his employees will take part in immor-
j or any illegal practices whatever in or upon the reservation. Violation of this clause will be deemed suflicient ground
cancellation of this permit.

All livestock grazed under this permit and all other property used in connection with this permit shall be held as security
the payment of any grazing fees due and for the full performance of the agreement, and all payments due hereunder
n constitute a prior and first lien upon said livestock and other property incidental to the enjoyment of the privileges
nt«d. The Agency office contains public records of the United States pertaining to trust Indian' allotments and all per-
• are charged with notice and knowledge thereof. A copy of each permit must be filed promptly in the Agency Office.

k copy shall be available at all times for public inspection. If the permittee so desires he may file or record a copy of
I permit, at his own expense, in the proper county ofnce.

The permittee hereby agrees to perform the range conservation practices and to construct the range improvements on
Indian lands in proportion to the practices performed and improvements constructed on the non-Indian lands used in

aection with the unit insofar as practicable if the unit is entered in the Agricultural Conseri-ation Program, and to prepare
future proposed programs during the life of this permit to accomplish this purpose; and the permittee further agrrees to
itB permission on the proper form for construction on the Indian lands of the improvements involved in the prog^ram.

nds permit shall not be assig^ned, sublet, or transferred without the written consent of the parties thereto and the

*f.

ne Superintendent and the Regrional Forester shall make decisions relative to the interpretation of the terms of this

tit and the rang^e control stipulations which are attached hereto, and the terms of this permit cannot be varied in any
jl except as herein provided without the written approval of the parties thereto and the surety.

No Member of, or Delegate to Congress, or Resident Commissioner shall be admitted to any share or part of this permit,
> any benefit that may arise therefrom, but this provision shall not be construed to extend to this permit if made with
rporation or company for its general benefit.

Concurrence by the Regional Forester is necessary to make this permit effective, when required by the regrulations

era 71.16).

I«ued at the Indian Agency this ...'. day

hQ/<iuber
JJ

50

I

L. C, Llppcrt, J^...Lji..k.«.ki2£e.rt. [sbal]
(Superintendent)

it the permit with the foregoing conditions and the attached range control stipulations.

/9/...h*..J^.9^. R. E. frauT /a/ R. n. jraa«r [«AL]
(PcrmitiM)

C ««i in ..J^_»...«?» 19... _..

ai» U Carter, // Thoaas U viurWr
Regional Foretter.
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United States

Department of the Interior

Bureau of Indian Affairs

Range Control Stipulations

1. Grazing Permits

Grazing permits on Indian reservations are issued

subject to certain restrictions and regulations, and

with the distinct understanding that the ranges will

be reduced both in size and carrying capacity when-

ever the Commissioner of Indian Affairs shall con-

sider such action essential to the protection of the

interests of the Indians. Grazing permits cover In-

dian lands only, inclusive of unalloted land not

otherwise disposed of and all unfenced allotments

on which powers of attorney have been executed to

the superintendent authorizing him to act for the

allottees. Permits must be executed within thirty

days after the receipt of notification of an award.

2. Payment of Grazing Fees

Grazing fees shall l^e paid annually or semian-

nually in advance, as specified in the permit. No
charge will be made for animals under six months of

age at the time of entering the reservation, which are

the natural increase of the stock upon which fees

are paid. Payment will be made for calves, colts, and

lambs over six months old for the time grazed on

the reservation after that age is reached at the same

rate as for full oro^yn stock.
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3. Excess or Deficit of the Number of Stock Speci

fied

Unless the number of livestock specified in thi

permit is reduced by the Commissioner of India]

Affairs, the permittee will not be allowed credit o

rebate in case the full number is not grazed on th

area. However, if the number authorized is exceeded

without previous authority, the permittee will b

required to pay in addition to the regular charge

as provided in the permit, a penalty equal to 50 pe

cent thereof for such excess stock and the stock wi]

be held until full settlement has been made.

4. Crossing Permits

Livestock shall not be driven upon or across an;

reservation without first securing a standard fori

crossing permit No. 5-929 properly signed by ai

authorized official of the Indian Service. This pei

mit will state the number of head, dates of trave"

class of stock, trail to be used, and destination. Sue]

stock must be moved not less than 5 miles in cas

of sheep and 10 miles in case of cattle each day, ani

stock shall not remain more than 12 hours at an;

bed ground or camping place. In case of unnecessar;

delay, or wilful trespass, the superintendent or hi

authorized agent vshall assess and collect such dam

ages as may seem reasonable. Owners of stock wi]

anticipate their time of entry and secure a perrai

well in advance of the date when the stock will ente

upon the reservation. All stock will be refused entr;

upon the reservation until a permit to enter has bee]
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issued. The agency office and the officer in charge

must be notified at least 5 days in advance in order

that arrangements may be made for an official to

meet the stock. Stock owners who introduce their

stock upon the reservation without proper authority

will be considered as trespassers and their stock will

be removed from the reservation and denied the

right to return. The right is hereby reserved to issue

crossing permits over all ranges, regardless of

whether or not special driveways have been estab-

lished thereover, and provided that the movement of

stock so authorized shall be effected under the super-

vision of the superintendent or his agent. A per-

mittee will not authorize another permittee to drive

stock across his range.

5. Quarantine Regulations

All stock covered by permit is subject to the

quarantine laws and regulations now in force or

hereafter to be promulgated by the United States

and the State in which the reservations are situated.

6. Law and Order

All regulations relative to the maintenance of law

and order on Indian reservations and those for-

bidding the introduction of intoxicating liquors will

be complied with by the permittee and his employees.

7. Entering the Range

The earliest date upon which stock will be ])('i-

mitted to enter the range will be the date shown in

the permit. Notice must be given to the superintend-
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ent prior to entering the reservation. On reserva-

tions where permanent driveways have been estab-

lished all livestock will be required to enter or leave

the reservation on the particular driveway desig-

nated by the superintendent. On reservations where

driveways have not been established and roads and

trails are used for the movement of livestock, the

route to be followed will be the most practicable one

available and will be designated by the superintend-

ent.

8. Counting of Livestock

All livestock grazing upon or crossing Indian

reservations must be counted by an authorized

officer of the Indian Service. Arrangements should

be made for counting all livestock before it enters

the reservation. Permittees are required to notifj'

the superintendent a sufficient length of time in

advance to permit him to have a representative pres-

ent when stock are counted on or off the reservation.

The right is reserved by the Indian Service to have

a representative present at each roundup to check

the number of stock, and in the event that the per-

mittee shall fail or refuse to roimdup his stock at

proper times and in a satisfactory manner for the

purpose of allowing a count of the stock, the superin-

tendent shall have the right to roundup and count

said stock at the expense of the permittee.

9. Branding of Stock

All livestock grazed under permit on Indian res-

ervations or livestock which is authorized to cross
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said reservations under formal crossing permit must

be branded so as to be identified. The brands of all

livestock grazed upon the reservation under permit

must be recorded in the office of the superintendent

with the owner's name.

10. Affidavit of Permittee

If grazing permits are issued for a period exceed-

ing one year, the permittee will be required to exe-

cute (or have executed by a competent foreman) an

affidavit showing the number of livestock grazed

under authority of such permit and on hand at the

close of June of each year, and, in case of occupancy

of the area during the previous winter, the number

carried over, if any; and another affidavit at the

close of December of each year showing the livestock

then on hand and the number carried during the

summer of that year, or such period as may be re-

quired by the Commissioner of Indian Affairs. Affi-

davits should be made on standard form 5-370.

11. Camp Record

A camp record showing the number of each camp,

approximate number of days of feed available, dates

used, and losses from predatory animals, etc., will

be required in connection with all sheep grazing

permits. Reports should be made by the permittee

at the close of each grazing season on standard form

5-518. A record should also be made of all predatory

animals killed on the range unit by the permittee

and his employees and a report made to the superin-
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tendent. In States where bears are protected by law

only siTch bears may be killed as are actuallj^ killing

or attempting to kill livestock.

12. Camp Fires

Camp fires must not be built against logs, stumps,

or trees. The ground around the fire must be cleared

of all inflammable material to at least a distance of

6 feet on all sides. The fire itself must be built in a

hole cut at least 10 inches into the mineral earth. The

camp fire must be completely put out with water or

mineral earth whenever the camp is left alone even

for a short time. It is suggested that stoves be used

in camp whenever possible, in order to decrease the

fire hazard. Each camp outfit must include a shovel

and an ax, each in good condition.

13. Smudge Fires

Smudge fires must not be made unless absolutely

necessary. They must never be made in places which

have not been fully cleared for a distance of 25 feet

on all sides. A smudge fire must never be made near

the roots of a tree, in or near a stump or snag, and

must be close to and in plain sight of camp. Such

fires, when not serving the purpose for which they

are made and when the camp is deserted or moved,

must be immediately and completely extinguished

with water or by burying with mineral earth.

14. Conduct in Case of Fire

Whenever a permittee discovers an unauthorized

and uncontrolled fire burning, whether started by
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his own carelessness or in some other way, he should

put it out if he can. If it cannot be put out or placed

under temporary control, it should be reported to

the nearest forest or grazing officer as soon as pos-

sible. In case of fire all range users are expected to

place themselves and their employees at the service

of the forest or grazing officer in charge for such

work in connection with the fire as the officer may
request. The failure of any permittee to co-operate

to the fullest extent possible in the control of forest

and range fires may result in the immediate can-

cellation of any permits which he may hold and his

removal from the reservation. The unauthorized set-

ting of a fire or carelessness in connection with an

authorized fire may result in criminal prosecution

under Section 6 of the act of June 25, 1910 (36 Stat.

L., 855-857).

15. Trespass

All permittees must avoid trespassing. In case of

trespass the herder and packer may be excluded

from the reservation. The owner is liable to prosecu-

tion for civil damages. When upon the reservation

the herder, packer, and camp mover must under-

stand that should the instructions of their employer

and the forest or grazing officer disagree as to the

manner in which the range should be used, they

must follow the instructions of the officer. Ordi-

narily the grazing movements of stock of a per-

mittee within the range assigned him will not be

interfered vdth, but the superintendent reserves the
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right to direct such movement whenever he deems

it necessary for the proper protection and utiliza-

tion of the range. The following acts constitute tres-

pass :

(a) The grazing upon or the driving of any

stock across the reservation without a written

permit, or the grazing upon or the driving

across any reservation in violation of the terms

of a permit.

(b) The grazing of stock upon Indian land

within an area closed to grazing of that kind

of stock.

(c) The grazing of stock by a permittee or

lessee upon an area withdrawn from use for

grazing purposes.

(d) Allowing stock to drift and graze upon

the reservation without a written permit.

(e) Violation of any of the terms of the

grazing permit or crossing permit.

(f ) Refusal to move stock upon instructions

of an authorized officer of the Indian Service

when an injury is being done to the range or

forest by reason of improper handling of the

stock,

16. Damage to Roads, Trails, or Springs

Any person or persons to whom grazing permits

or crossing permits have been issued receive such

permits with the understanding that they are obli-

gated to repair all damage to roads or trails caused



vs. United States of America 31

by the presence of their stock in any part of the

reservation. Permittees must build any new roads,

trails, or bridges found necessary for the proper

handling of their stock. They must also fence any

springs or seeps on Indian land which are being

damaged by the trampling of their stock, if they

shall be ordered to do so by the superintendent or

his duly authorized representative.

17. Damage to Indian Property

The permittee will exercise due precaution to pre-

vent injury to the premises or livestock of Indians

and will be required to return to the vicinity of any

Indian's home any livestock belonging to such In-

dian which may have strayed through the handling

of stock under this permit or drifted away with the

permittee's herd. The permittee will be required to

reimburse the Indians for any damage that may be

done to their premises or livestock through the acts

of the permittee, his employees, or livestock.

18. Bedding Sheep

The bedding ground must be changed every day

unless some natural condition will not allow the

change to be made. Where possible the bedding out

system will be used. Except where camp wagons are

used no bed ground will be occupied for more than

two night, and where camp wagons are being used

three nights will be the maximum time allowed.

Failure to observe these rules will result in that part

of the range being withdrawm from the grazing area
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and possible removal of the stock from the reserva-

tion. The trailing of sheep into and out from a per-

manent bed ground will not be allowed. Bed grounds

where possible will be located at least one-quarter

of a mile from a running stream, spring, or other

water.

19. Disposition of Carcasses

The carcasses of all animals which die upon the

reservation from contagious or infectious diseases

must be burned at once, and the carcasses of all

animals which die close to water, trails, or other

places where they will be a nuisance must be re-

moved immediately and buried or burned. The same

extreme care should be taken when building or put-

ting out a fire for burning a carcass as in case of a

fire for any other purpose.

20. Salting of Stock

When the forest or grazing officers shall require

it all stock grazed imder permit must be salted

regularly at such places and in such manner as may

be designated. This rule applies more particularly

to cattle but on some ranges may also apply to sheep.

The use of troughs is advocated and these should

be placed on rocky gTound and well removed from

water. Under no conditions will salt be placed at or

near water. The proper use of salt on all ranges

should aid in preventing stock from remaining too

long at watering places and thereby permanently

damaging the feed. Stock will alternate between salt
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and water if the two are widely separated and will

consume as much range around a salt ground as

around a water hole.

21. Handling of Sheep

The open-herding system of handling sheep should

be used on all ranges where applicable. The princi-

pal points in this system are

:

(a) Herding in the lead of sheep instead of

in the rear, and training them to spread out and

graze quietly.

(b) Grazing rather than driving when going

to and from water.

(c) Bedding down the sheep on fresh bed

grounds where night overtakes them, with

proper selection of bed grounds so the sheep

will be contented.

(d) Camping close to the sheep each night

by using a burro or horse to pack the herdcv's

food and bed, or packing the herder's outfit

with a saddle horse from a central camp.

(e) Using dogs as little as possible after the

sheep are properly trained and keeping dogs

principally to protect the flock from predatory

animals.

(f) Ewes with lambs will invariably graze

around the bed ground before leaving. For this

reason ewes and lambs should never be cani])ed

twice in the same place, if avoidable.



34 R. B. Fraser, et al., etc.

22. Protection of Game, Fish, and Birds

It is expected that herders and other employees

will comply with the game laws of the State in which

the reservation is located and will assist the forest,

grazing, and State officers in the enforcement

thereof, and they will be required to comply with

all regulations of the Indian Service regarding fish

and game.

23. Range Improvements

It is the policy of the Service to encourage the

construction of improvements necessary for the

proper management of livestock and the utilization

of the range. Proper range improvements will make

available much feed which could not otherwise be

utilized. However, the cost of such improvements

will be borne by the permittee unless otherwise pro-

vided for in the permit.

24. Condition of Camping Ground

Camp grounds must be kept in a clean and sani-

tary condition. All rubbish, tin cans, etc., must be

properly burned or buried during occupancy or upon

removal to new sites.

25. General Conduct

These stipulations have been made for the assist-

ance and guidance of permittees and become a part

of their grazing permits. If faithfully carried out

they will promote the best interests of all concerned.

This fact should be recognized by livestock owners

and a spirit of hearty co-operation maintained. The
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Service desires permittees who will work with the

forest and grazing officers. Those who comply with

the stipulations will be given every reasonable con-

sideration consistent with good business manage-

ment, while those who disregard them will be de-

nied the privilege of further grazing upon Indian

reservations.

26. Applicability of Stipulations.

The above range control stipulations are hereby

prescribed for use in all grazing permits except as

special provision shall be made by the Commissioner

of Indian Affairs.

27. Interpretation of Stipulations

The final interpretation of these stipulations shall

rest with the Secretary of the Interior.

DEPARTMENT OF THE
INTERIOR,

Office of Indian Affairs,

Washington.

Approved: May 29, 1931.

C. J. RHOADS,
Commissioner.

DEPARTMENT OF THE
INTERIOR,

Office of the Secretary,

Washington.

Approved: June 4, 1931.

JOS. M. DIXON,
First Assistant Secretary.
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EXHIBIT B
(Copy)

Range Unit No. 19.

Contract No. I-23-ind-8615.

Additional Stipulations

Grazing Permit

The permittee hereby agrees to perform reason-

able maintenance of range improvements on the

range unit in a manner acceptable to the Superin-

tendent or his duly authorized representative.

It is understood and agreed that allowance will

be made for the grazing of Indian owned livestock

on the range unit covered by this permit. In the

event it is necessary for Indian owned livestock to

be grazed in the unit, proper adjustment will be

made on the maximum number of livestock author-

ized and in the payment of fees.

It is understood and agreed that the area de-

scribed in the land schedule attached to and made

a part of the permit shall be increased by the addi-

tion of non-competent allotments within the range

unit boundaries upon which authorities to grant

grazing privileges are obtained at any time during

the contract period, and by the addition of allot-

ments of non-competent minor Indians who reach

their majority during the period that this permit

is in force and whose allotments are now under

leases executed by their competent parents, pro-

vided such minor Indians then execute authorities
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to grant grazing privileges on their allotments, in

which event the number of livestock to be grazed

and the amount of grazing fees shall be increased

proportionately to the increased area of the unit.

Movable range improvements, including fences,

placed upon the range unit described in the permit

by the permittee may be removed from said unit

not later than 30 days after the termination of the

permit.

The permittee is strictly prohibited from moving

or removing any existing range fence or construct-

ing any new fence on the unit without the written

approval of the Superintendent.

It is hereby understood and agreed by and be-

tween the parties hereto that the additional stipula-

tions contained herein shall be and are attached to

and made a part of the certain grazing permit con-

tract above referred to.

/s/ R. B. FRASER,
R. B. FRASER,

Permittee.

Approved: Dec. 18, 1950.

/s/ L. C. LIPPERT,
L. C. LIPPERT,

Superintendent.

Concurred in Dec. 20, 1950.

/s/ THOMAS L. CARTER,
THOMAS L. CARTER,

Regional Forester.
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EXHIBIT C

United States

Department of the Interior

Bureau of Indian Affairs

12/3/54

Modification No.

MODIFICATION OF GRAZING PERMIT

(Copy)

Range Unit No. 19. Crow Agenc

Contract No. I-23-ind-8615. Crow Reservatio

Permittee : R. B. Eraser. Date of Permit : November 17, 195

By authority of law and under the regulations (25 CFR 71), and as m£

hereafter be amended, the above-cited grazing permit, as previously mod

fied by Modifications Nos. none, is hereby modified to include or excluc

the lands on which fees are paid, or those under the on-and-off clause, d

scribed in detail on the attached schedule, which is made a part hereof; ans

to increase or decrease the number of livestock in accordance with tl

carrying capacity of the lands, and to change the terms of the permit i

indicated below:

Area of Tribal Land from None to None acre

Area of Allotted Land (fees paid)..from 3,165.02 to 3,125.02 acrti

Area of Allottee Use Land from None to None acrcj

Area of Govt.-owned Land from None to None acre

Total from 3,165.02 to 3,125.02 acre

Area of Private Land from 78.44 to 78.44 acre

Area of Leased Land from 1,558.49 to 1,558.49 acre

Total On-and-Off from 1,636.93 to 1,636.93 acre

No. Stock Under Permit—Cattle from 83 to 82 yearlong hea(

(exclusive of On-&-Ofe) (C. H. S.)

No. Stock Under On-&-Off—Cattle.-from 41 to 41 yearlong hea(

(C. H. S.)

Total Number Stock—-Cattle from 124 to 123 yearlong hea(

(C. H. S.)

Annual Grazing Fees from $1,392.61 to $1,375.01

Cash Bond from $ 196.31 to $ 187.51

Withdrawal from the Land Schedule

:

Al. 2179—Rides Among Them—SW14SWI/4 Sec. 36-1-27—40 Acres @ 44i

$17.60 Annual fees. Fee Patent issued to Albert Vermandel.
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rhis modification becomes effective December 1, 1951, and does not

mge any of the terms, conditions, or stipulations of the permit, except as

icifically set forth herein.

;n witness whereof the said permittee has hereunto set his hand and seal

3 23 day of Feb., 1952.

/s/ R. B. FRASER,
(Permittee.)

iVitnesses

:

/s/ CLARK McGARRY.

/s/ E. M. WILSON.

Endorsed] : Filed December 24, 1955.

[Title of District Court and Cause.]

MOTION

Comes now the defendant, R. B. Fraser, in the

above-entitled action, for himself alone, and not for

the remaining defendants, by and through the un-

dersigned, his attorney, and moves the court to dis-

miss (a) the Seventh Count, (b) the Eighth Count,

and (c) the Ninth Count, in plaintiff's complaint,

in that each of said counts in said complaint fails

to state a claim against the said defendant upon

which relief can be granted.

Dated this 12th day of January, 1956.

/s/ STERLING M. WOOD,
Attorney for Defendant.

Service of copy acknowledged.

[Endorsed]: Filed January 13, 1956.
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[Title of District Court and Cause.]

MOTION FOR PRELIMINARY INJUNCTION

Comes Now the plaintiff by and through its un-

dersigned attorneys of record and moves the Court

for a preliminary injunction in the above-entitled

cause enjoining the defendants, R. B. Frazer, R. B.

Fraser, Inc., a corporation, and Charles Fraser, also

known as Chas. Fraser, their agents, servants, em-

ployees and attorneys from driving, drifting, al-

lowing to drift, herding, or conveying any livestock

on or upon, or permitting the same to be driven,

drifted, allowed to drift, herded or conveyed, or

pastured, grazed, or fed on or upon any of the

lands and premises within the exterior boundaries

of the Crow Indian Reservation, or any part thereof,

during the pendency of this action, save upon any

lands and premises lawfully within the possession

of said defendants.

The grounds upon which this motion is made and

based are set forth in the Complaint filed herein,

and the affidavits of Gordon I. Powers, Clark C.

Stanton, Orie E. Dosdall, Joe A. Cormier, Clem

R. Cormier, Wm. G. Cheney, and the joint affidavit

of Joseph B. Mast, Urban Landon and Dale J. Bux-

ton, copies of which are attached hereto and made a

part hereof.

That unless said defendants are restrained pend-

ing the final determination of this proceeding or

until further order of this Court, the alleged tres-

passes and threats of future trespasses will ir-
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reparably injure the plaintiff and the lands over

which it has jurisdiction. The plaintiff has no other

adequate remedy at law.

Dated this 2nd day of May, 1956.

KREST CYR,
United States Attorney for the

District of Montana;

/s/ DALE F. GALLES,
Assistant United States Attorney for the District of

Montana, Attorneys for Plaintiff.

[Title of District Court and Cause.]

AFFIDAVIT

State of Montana,

County of Yellowstone—ss.

Gordon I. Powers, being first duly sworn, on oath

says:

I am and have been for seven and one-half years

continuously last past an employee of the United

States Bureau of Indian Affairs with my post of

duty at Crow Agency, Montana, and have been dur-

ing that time charged with the responsibility and

authority to supervise and inspect the use of In-

dian grazing land, including suspected trespasses

and other violations of the laws and regulations

covering grazing operations on restricted land (»f
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the Crow Indian Reservation. At the times herein-

after stated I personally observed the following

facts

:

Unit 22 Trespass, January 31, 1952

In response to a complaint from Mr. Joe Cormier

made on January 30, 1952, I made a range count

on January 31, 1952, of livestock grazing in tres-

pass on non-competent land in range unit No. 22

permitted to Clem R. and Joe A. Cormier.

I entered the range unit No. 22 at 8:15 a.m., and

met Joe and Clem Cormier who were on horseback.

Both of the Cormier brothers told me that they had

no cattle in range unit No. 22 at this time. I pro-

ceeded along in my Jeep and the Cormier brothers

remained on horseback.

I identified the location of non-competent allot-

ments Nos. 2505 and 2003. I counted 27 cattle

branded [1]* right ribs grazing in trespass on Al.

2505, Lion That Walks—SWi/4 Sec. 33-3-27, and

28 cattle branded [1] right ribs or [2] right ribs

grazing in trespass on non-competent Al. 2003, Her

Horse Is Pretty Himts to Die—Lots 2, 3, Sec.

31-3-26.

The brand [1] right ribs is recorded in the name

of R. B. Fraser. The Cormier brothers told me that

the brand [2] belonged to Bill Linderman of Red

Lodge, Montana. All cattle grazing in this area were

branded with one or the other of these two brands.
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I left the cattle undisturbed. As I was leaving

the area in which I counted the cattle and while I

was still on non-competent permitted land, I met a

man who said his name was Roy McGarry and who

was driving a truck which I had often seen in the

Fraser livestock operations. He told me that he

worked for Mr. R. B. Fraser and was in charge of

the cattle I had just counted, including the cattle

branded [2] R.R. I pointed out to him the general lo-

cation of the land that was permitted to the Cormier

Brothers. He told me that he had been herding these

cattle to the southwest of this permitted area on

Mr. Fraser 's competent leased land and that the

cattle had recently been wandering since the snow

had melted off and he was letting them go where

they wanted to go. He also said that he had advised

Mr. Fraser of this. He said he was planning to see

Mr. Fraser that night so I asked him to advise Mr.

Fraser that I had coimted 55 of his cattle in tres-

pass and that I was going to write a letter to notify

him of the situation.

I then left Mr. McGarry and returned to Crow
Agency.

Trespass in Range Unit No. 22, February 4, 1952

I made a range count of livestock gi^azing in range

Unit No. 22 on February 4, 1952. I located the non-

competent land permitted to the Cormier Brothers

in range unit No. 22 and counted 73 cows branded

[1] RR or [2] RR grazing in trespass on non-

competent Allt. 2505, Lion That Walks—SWi/4 Sec.
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33-3-27. The brand [1] RR is recorded in the name

of R. B. Fraser. I also counted 136 steers with tails

bobbed, no brand identifiable, grazing on the above

non-competent permitted land.

I met a man named Robert Wahls feeding cake

to the cattle. He said he worked for the Cormier

Brothers and that the steers belonged to the Cormier

Brothers. He said that these steers had been turned

onto range unit No. 22 on February 2, 1952. Mr.

Roy McGarry arrived and unloaded a horse from

his truck, which was the same Fraser truck men-

tioned above. He told me that these cows belonged

to Bob Fraser and that he had moved them to

Fraser 's competent leased land after he had talked

to me on January 31, 1952, but they had drifted

back to where they were grazing on this date after

the Cormier steers were put onto unit 22. Mr. Mc-

Garry told me that he intended to move the cows

out again and he and an Indian cowboy were gather-

ing the cows when I left range unit No. 22.

I stopped at the Cormier Ranch on Pryor Creek

and talked to Clem Cormier. He told me that he

had moved about 160 steers onto range unit No. 22

on February 2, 1952.

I then returned to Crow Agency.

Trespass in Range Unit No. 22, February 13, 1952

In response to a complaint from Joe A. Cormier,

permittee on range unit No. 22, made on February

12, 1952, I made a range count on range unit No. 22
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on February 13, 1952. On the morning of February

13, 1952, I met Clem R. Cormier and Almon Hall,

State Livestock Inspector, at the Cormier Ranch

on Pryor Creek. We drove into range unit No. 22

where we met Joe Cormier and Albert Newman, a

Cormier cowboy, who were on horseback. At this

moment Mr. Roy McGarry drove up and we asked

him to ride with us taking a livestock count. I asked

Mr. McGarry if all the cows in the area were

branded [1] right ribs and he said that they were

and that there were also three steers in the herd

with the same brand. I asked him whose name the

brand was recorded under and he said it was either

R. B. Fraser or R. B. Fraser, Inc. Mr. Hall, the

Livestock Inspector, said the brand belonged to

R. B. Fraser. Since Mr. McGarry said the cows

were branded [1] right ribs and belonged to Mr.

Fraser and because Clem Connier said that he had
only steers in range unit No. 22 I told Clem Cormier,

Mr. Hall and Mr. McGarry that I did not need to

disturb the cattle and identify every brand but

would count the cows knowing that they belonged

to Mr. Fraser. I identified the non-competent land

under permit to the Cormier Brothers and counted

82 cows and 2 steers grazing in trespass as follows

:

49 cows on non-comj^etent allotment No. 1841

Shows Going Takes Gun—Ni/^SE14 Sec.

33-3-26.

33 cows and 2 steers on non-competent allot-

ment No. Al. 2610, Medicine Wolf—Lot 2,

Sec. 4-4-26.
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The two steers were rebranded [2] right ribs.

Clem Cormier told me that the brand [2] right

ribs belonged to Bill Linderman, Red Lodge, Mon-

tana. We then left the cattle undisturbed, dropping

Mr. McGarry off at his truck inside the boundary

of Range unit No. 22 and returned to the Cormier

Ranch on Pryor Creek. We had lunch at the Cormier

Ranch and I then returned to Crow Agency.

The man named Roy McGarry and referred to

above is the same person whom I have seen in and

about the cattle operations in charge of Charles W.
Fraser on the Pryor area of the Crow Reservation.

At the time stated above he was driving a truck

which I had often seen at and about the livestock or

grazing headquarters in charge of Charles W.
Fraser.

Overstocking Range Unit No. 19, November 4, 19r)4

On November 4, 1954, Mr. C. R. Pilgeram, Range

Management Assistant, and I made a range count

of livestock gTazing in range imit No. 19 permitted

to Mr. R. B. Fraser.

I counted a total of 196 cattle, 95 calves and 17

horses grazing within the exterior boundaries of

range unit No. 19. These cattle were branded [1]

RR, [3] LR, and [4] LS. The brand [1] RR is

recorded in the name of R. B. Fraser. The brands

[3] LR and [4] LS are recorded in the name of

R. B. Fraser, Inc. The horses were too wild to ap-

proach close enough to identify brands.
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Mr. Pilgeram and I then left range unit No. 19

and drove to Billings. I visited the Billings Area

Office and reported this range count to Mr. Thomas

L. Carter, Area Land Operations Officer. We deter-

mined that the present stocking of range unit No. 19

equaled 221 cow units exclusive of calves, at the

conversion rate of 2 horses to 3 cows, which equals

25 cow units plus 196 cattle, making a total of 221

cow units. Range unit No. 19 was overstocked by 98

cow units, only 123 cow units being authorized under

Mr. Eraser's grazing permit on Range Unit No. 19.

Mr. Pilgeram and I then returned to Crow

Agency.

Trespass on Range Unit No. 19, January 5, 1955

On January 5, 1955, I made a range count within

the boundaries of range unit No. 19 to determine

whether Mr. R. B. Eraser had removed his livestock

from non-competent land that had been permitted

to Mr. R. B. Fraser prior to cancellation of his

grazing permit on range unit No. 19, the effective

date of cancellation being December 31, 1954.

I entered the range unit by Jeep about 10:00

a.m. I counted 20 horses grazing in trespass on non-

competent land that I identified as being Allt. 1803,

Shoots Pretty Things Oldtail—NE14SE14 Sec.

27-1-27.

The horses were wild and I could not a};)>ir);i.]i

closely enough to distinguish any brands. I counted

42 cattle grazing in trespass on non-competent land
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that I identified as Allot. 1879, Finds His Enemies

Forehead—NI/2 Sec. 27-1-27.

As I was approaching the cattle from the west

I observed a horseman about % mile distant rid-

ing away from the cattle in an easterly direction. I

did not attempt to overtake him. I watched him

ride off the rims to the east towards Eraser's camp.

He was riding a small sorrel horse with four white

stockings and a white blaze on the face. I was using

binoculars.

Most of the cattle were horned 2-year-old heifers

and they looked to me like they could be registered

stock. I could not detect any brands because of the

long hair. There were no ear marks or ear tags

visible.

I observed numerous recent bed grounds which

indicated that the cattle had been bedding in this

area for the past several days.

I drove on to a gate at the east unit boundary at

the section comer of Sections 25, 26, 35 and 36, T
1 S., R. 26 E. As I opened the gate I saw a light-

colored pickup truck approaching from the direc-

tion of Eraser's camp about % mile distant. I

waited at the gate to see if the man in the pickup

wanted to talk to me. There were two men in the

pickup, neither of them familiar to me, and they

drove on by me, passing about 100 yards away, and

disappeared over the ridge headed in the direction

from which I had just come.
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I left range unit No. 19 and proceeded across a

stubble field towards Pryor Creek Road when I saw

the same pickup truck returning along the trail

headed back towards the Fraser camp.

I drove up the Pryor Creek Road past the Fraser

camp located on the southeast side of the highway

on non-competent Allot. 1881, Jessie Forehead

—

SE1/4SE1/4, Sec. 35-1-27. As I drove by the camp

I recognized the rider talking to the two men in the

light-colored pickup and one other man. The rider

pointed towards me as I drove by. I also recognized

the sorrel horse standing alone in a corral near the

road.

The land on which this camp is located was part

of the non-competent land included in the grazing

permit held by Mr. Fraser prior to the cancellation

of the permit effective December 31, 1954. Mr.

Fraser had no lease or permit on this tract of land

on January 5, 1955.

I proceeded on up the Pryor Creek Road and

onto Sage Creek where I conducted a range inspec-

tion of that area and then returned to Crow Agency

arriving at 5 :45 p.m.

The following day, on January 6, 1955, Mr. Clark

Stanton, Range Conservationist, and I visited tiio

Fraser camp on Pryor Creek on Allot. 1881, Jessie

Forehead, at about 5:45 p.m. We were invited into

the kitchen of the living quarters and we introduced

ourselves to two men and a woman who gave their

names as Mr. and Mrs. Boardman and Mr. Rags-
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dale. I told them I was from the Crow Agency Office

and asked if they could tell me who owned the cattle

in the pasture across the road, a part of range unit

No. 19. Both men stated that the cattle were

Fraser's, most of them Bob's but they thought

Charlie Fraser owned some of them. I asked them

if they worked for Bob Fraser and they both an-

swered yes, that they had been working for him

since some time in November, 1954. I asked them

if the cattle were branded and they both said yes,

that Bob's brand was [4] on the left shoulder but

neither men knew what Charlie Fraser's brand was.

I asked them if the heifers were registered and

they said yes, most of them were. I asked them

which of them was the man that I had seen riding

away from the cattle yesterday and Mr. Boardman,

who said his first name was Karl, answered that he

was the rider and he had seen me just before he

rode down off the rims. He said he had been looking

through the cattle for a calf that was missing. Mr.

Boardman said there should be 46 cattle and 22

horses in the pasture. I told him this pasture was

known as range unit No. 19 and that Mr. Fraser's

grazing permit on the range unit had been cancelled

December 31, 1954, and that the cattle were in tres-

pass.

I asked them if they had to drive the cattle up the

draw where I had seen them grazing or if they just

drifted up there. They both stated that the cattle

had been coming down to water in the ditch and

Pryor Creek near the camp and drifting back by
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themselves for quite awhile. Mr. Boardman repeated

that they did not have to drive the cattle, that they

drifted back by themselves.

I asked them if the reservoir on Bob Fraser's land

to the south of the rims and south of where the cattle

were grazing was frozen over. They both said that it

was frozen over but they had opened up a hole oc-

casionally. I asked if these w^ere the only cattle in

the pasture and they both agreed that this was the

only herd in the pasture at this time. I did not tell

them to remove the cattle. I told them I would see

Charlie Eraser or Bob Fraser about the matter. I

thanked them for their co-operation and Mr. Stan-

ton and I returned to Crow Agency, arriving at

7 :10 p.m.

Trespass in Range Unit No. 19, July 8, 1955

In response to a complaint from both Clem R.

and Joe A. Cormier, permittees of range unit No.

19, I made a range count of horses grazing in range

unit No. 19 on July 8, 1955, arriving at the north-

west boundary at 7 :45.

I mounted a horse that had been left for me inside

of the fence on the unit boundary and rode into the

imit to locate the Cormier brothers who had entered

the range unit ahead of me.

When I reached a high bench in the northwest

corner of unit No. 19, I observed a herd of horses

followed by several riders approaching from the

southeast about 1% miles distant. I rode to meet
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them and helped herd 3 mules and 18 horses to a fence

corner on non-competent allotment No. 1803, Shoots

Pretty Things Oldtail, Lot 5, Sec. 21, T. 1 S., R. 27

E., where Joe Cormier, Clem Cormier, Pat Cormier

and a cowboy named George held the herd while I

identified the brands. The following identification

was made with the assistance of the above-named

cowboys

:

2 mules branded [3] right shoulder.

1 mule branded [5] left jaw.

1 sorrel gelding and 1 bay mare branded [6] loft hip.

1 sorrel gelding branded [7] left hip ("boot

brand").

1 chestnut, 1 sorrel piebald, 2 sorrels with stars on

their faces, 1 brown, 1 light palomino and 1 golden

palomino, all geldings and 1 brown mare branded

[5] left jaw.

1 bay gelding branded CBC left thigh.

1 brown gelding branded 6-H left hip.

1 bay gelding with an mireadable brand on the left

shoulder.

1 white gelding, 1 bay gelding, and 1 roan mare

with no brands that I could see.

We dropped the herd at the place of counting at

about 9 :15 a.m. After we left the horses the Cormier

brothers i)ointed out the location where they had

first found the horses. I identified this location as

non-competent allotment No. 1803, Shoots Pretty

Things Old Tail—Ei/oSEii, See. 21-1-27.

I easily recognized most of the horses in this herd

as the same horses I had seen running with the
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horse herd I counted in trespass on January 5,

1955.

I drove into Billings where I checked the follow-

ing brands for ownership in the office of the Live-

stock Inspector at the Billings Public Stockyards

on Montana Avenue

:

[5] Left jaw, Fraser Livestock Co.

[3] RS, R. B. Fraser, Inc.

[6] LH, M. E. Taylor, Box 417, Billings, Montana.

[7] LH, J. Park Taylor, Melrose, Montana.

CBC LT, R. B. Fraser.

6-H LH, C. M. Jr., and Kathleen Shreeve, Willard,

Montana.

The brand inspector on duty told me that Bob
Fraser had bought the horses branded 6-H left hip

and that J. Park Taylor, owner of the brand [7]

("boot") LH, was working at the present time for

Bob Fraser.

I then returned to Crow^ Agency.

Trespass in Range Unit No. 19, July 28, 1955.

I made a range inspection of range unit No. 19,

permitted to the Cormier Brothers, on July 28, 1955.

I entered the unit boundary at a gate near the sec-

tion corner of Sections 25, 26, 35 and 36, T. 1 S., R.

27 E., at 11 :00 a.m.

I counted 8 cows and 3 calves branded [1] RR
grazing in trespass on non-competent Allot. No.

1879, Finds His Enemies Forehead—Ni/^ Sec. 27-T.

1 S., R. 27 E. I continued on through the range unit

and counted 18 horses and 3 mules in trespass near



54 R. B. Fraser, et dl., etc.

a small reservoir on non-competent Allot. No. 2739,

Pearl Costa—NEi/4 Sec. 22-1-27. I readily identi-

fied these horses and mules as being the same ones

that I had counted in trespass on July 8, 1955.

The cattle brand [1] RR is recorded in the name
of R. B. Fraser. I then left the range unit and drove

into Billings where I visited the Billings Area

Office before returning to Crow Agency.

/s/ GORDON I. POWERS.

Subscribed and sworn to before me this 30th day

of April, 1956.

[Seal] /s/ DALE F. GALLES,
Notary Public for the State of Montana, residing

at Billings, Montana.

My commission expires April 15, 1958.

[Title of District Court and Cause.]

AFFIDAVIT

Civil No. 1804

State of Montana,

County of Yellowstone—ss.

Clark C. Stanton, being first duly sworn, on oath

says

:

I am and have been for 11 years continuously

last past an employee of the United States Bureau

of Indian Affairs with my post of duty at Crow

Agency, Montana, and have been during that time
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charged with the responsibility and authority to

supervise and inspect the use of Indian grazing

land, including suspected trespasses and other viola-

tions of the laws and regulations covering grazing

operations on restricted land of the Crow Indian

Reservation. On the 24th day of May, 1954, I per-

sonally observed the following facts:

On Monday, May 24, 1954, I range counted Unit

No. 19, I counted 182 cattle branded [4] on the left

shoulder or [1] on the right shoulder. [4] brand and

[1] brand are the registered brands of R. B. Eraser.

I also counted 32 horses in the unit but was unable

to get close enough to the horses to read the brands.

Using the ratio of 3 cow units to 2 horses, the 32

horses equal 48 cow units. Adding the 48 cow units

to the 182 cattle counted equals a total of 230 cow

units in the Range Unit No. 19.

The grazing permit on Unit 19 authorizes the

grazing of 123 cattle so the unit is overstocked by

107 cow units.

After completing my range count, I returned to

Crow Agency having seen or spoken to no one.

/s/ CLARK C. STANTON.

Subscribed and sworn to before me this 30th day

of April, 1956.

[Seal] /s/ DALE F. GALLES,
Notary Public for the State of Montana, residing

at Billings, Montana.

My commission expires April 15, 1958.
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[Title of District Court and Cause.]

AFFIDAVIT
State of Montana,

County of Yellowstone—ss.

Orie E. Dosdall, being first duly sworn, deposes

and says

:

That I reside on Pryor Star Route out of Billings,

Montana, and I am in the business of ranching and

farming on lands within the exterior boundaries of

the Crow Indian Reservation in Yellowstone

County, Montana.

That on the morning of December 17, 1955, and

in the presence of Clarence Leischner of Billings,

Montana, I observed and inspected about 100 head

of cattle branded [1] right rib or [8] left hip or

[9] on left rib on restricted Indian non-competent

land on which I have a valid lease, which land is

more particularly described as the South Half (SI/2)

of Section 16 and the Southwest Quarter (SWi/4)

of Section 15, Township 4 South, Range 26 East,

M.P.M., on the Crow Indian Reservation in Yellow-

stone County, Montana.

That said cattle are owned by R. B. Fraser who

operates a cattle ranch in the vicinity of my land,

and that said herd of cattle were on the above-

described land without the consent or permission of

me or anyone authorized to grant the same.

That again on December 24, 1955, the same 100

head of cattle above-described were grazing upon

and observed by me on the land above mentioned
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without the consent or permission of me or anyone

authorized to grant the same, at which time I drove

them off the land under lease to me as above set

forth.

That on January 21, 1956, the same lOO head of

cattle above described were observed by me on the

same land above described at which time I drove

them off and on to the land operated by R. B. Eraser.

That continuously from February 23, 1956, to

March 6, 1956, the above-described herd of cattle

were observed daily upon the restricted land above

described without the consent or permission of me
or anyone authorized to grant the same.

/s/ OKIE E. DOSDALL.

Subscribed and sworn to before me this 2nd day

of May, 1956.

[Seal] /s/ FLORA B. HATHEWAY,
Notary Public for the State of Montana, Residing

at Pryor, Montana.

My Commission expires 11/13/58.

[Title of District Court and Cause.]

AFFIDAVIT

State of Montana,

County of Yellowstone—ss.

Joe A. Cormier, being first duly sworn, deposes

and says:
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That I reside at Billings, Montana, and in con-

junction with my brother, Clem Cormier, Billings,

Montana, operate a cattle ranch on land located

within the exterior boundaries of the Crow Indian

Reservation, in Yellowstone County, Montana, which

said cattle operation has been conducted by us for

many years.

That on January 30, 1952, I observed and in-

spected about 300 head of cattle branded [1] right

ribs or [2] right ribs grazing on the following de-

scribed restricted Indian non-competent land which

is under lease to my brother and me, more par-

ticularly described as follows:

WI/2NE14 of Section 3 and Ni/s of Section

4, all in Township 4 South, Range 26 E.,

M.P.M.

Ni/oSWi/i and NWy4 of Section 31; SE%
of Se'^ction 32; Si/sSi/sNEi^ and SVs of Sec-

tion 33; AYl/s and SEI/4 of Section 34, all in

Township 3 South, Range 26 East, M.P.M.

That said cattle branded as above set forth were

known to me to be owned by R. B. Fraser.

That on January 31, 1952, in the presence of my
brother Clem Cormier and Gordon I. Powers, land

operations officer for the Crow Indian Reservation,

I observed and inspected 27 cattle branded [1]

right ribs grazing in trespass on the SWi/4 of Sec-

tion 33, Township 3 South, Range 27 East, and 28

cattle branded [2] right ribs or [1] right ribs graz-

ing in trespass on Lots 2 and 3, Section 31, Township
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3 South, Range 26 East all being restricted Indian

non-competent land on the Crow Indian Reserva-

tion, Yellowstone County, Montana, on which my
brother or I have a valid lease.

That on February 13, 1952, in the presence of my
brother Clem Cormier and Gordon I. Powers, land

operations officer for the Crow Indian Resevation,

I observed and inspected 49 cows branded [1] right

ribs in trespass on the NI/2SEI/4, Section 33, Town-

ship 3 South, Range 26 East, being restricted In-

dian non-competent land under valid lease to my
brother and me. On that same day and in the pres-

ence of the same persons I observed and inspected

33 cows branded [1] right ribs and 2 steers branded

[2] right ribs in trespass on Lot 2, Section 4,

Township 4 South, Range 26 East, being restricted

Indian non-competent land upon which my brother

and I hold a valid lease, both last mentioned par-

cels being on the Crow Indian Reservation in Yel-

lowstone County, Montana.

/s/ JOE A. CORMIER.

Subscribed and sworn to before me this 2nd day

of May, 1956.

[Seal] /s/ THOMAS D. KELLY,
Notary Public for the State of Montana, Residing

at Billings, Montana.

My Commission expires Sept. 16, 1956.
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[Title of District Court and Cause.]

AFFIDAVIT
State of Montana,

County of Yellowstone—ss.

Clem R. Cormier, being first duly sworn, deposes

and says:

That I reside at Billings, Montana, and in con-

junction with my brother Joe A. Cormier operate

and have been operating for some years a cattle

ranch within the exterior boundaries of the Crow

Indian Reservation.

That on or about June 12, 1945, I observed and

inspected 821 sheep branded [10] red and black

paint on back and side owned by R. B. Fraser graz-

ing in trespass on restricted Indian non-competent

land more particularly described as Sections 12 and

13, Township 4 South, Range 25 East, on the Crow

Indian Reservation in Yellowstone County, Mon-

tana, which land was then imder a valid lease to

my brother and me. Said sheep were on the above-

described land without the consent or permission of

me or anyone authorized to grant the same.

/s/ CLEM R. CORMIER.

Subscribed and sworn to before me this 2nd day

of May, 1956.

[Seal] /s/ DALE F. GALLES,
Notary Public for the State of Montana, Residing

at Billings, Montana.

My Commission expires April 15, 1958.
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AFFIDAVIT

State of Montana,

County of Big Horn—ss.

We, Joseph B. Mast, Forester, Urban Landon,

Range Guard, and Dale J. Buxton, Range Ex-

aminer, all Forest Officers of the Indian Forest and

Grazing Division, of the U.S. Indian Service, being

first duly sworn according to law depose and say

:

That on December 31, 1943, at about 3 :00 p.m. we

saw and identified one horse branded [20] on the

left shoulder, one horse branded [3] on the right

shoulder and one horse [21] on the left jaw, rang-

ing and grazing without an approved grazing per-

mit within the boundaries of Unit 20A more spe-

cifically described as Section 5 and 6. Township 4

South, Range 26 East.

Further that on the same day at about 3 :15 p.m.

we saw and identified four horses branded [3] on

the right shoulder, one horse branded [3] on the

right hip, one horse branded [21] on the left jaw,

3 horses branded [22] on the right shoulder, six

additional horses branded [3] on the right shoulder

and one horse branded [21] on the left jaw, graz-

ing in a state of trespass within the boundaries of

Unit 20A on an area more specifically described as

Allot. 2432, SEi/4 Sec. 32, Township 3 South, Range

26 East, the description of which was identified by

finding land marks established by the original

survey.
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Further that on the same day at about 4:30 p.m.

we saw and identified 1085 head of sheep ranging

and grazing in trespass on Range Unit No. 23 on

Allotment 2118 otherwise described as the

SEI/2NEI/4 Sec. 36, Township 3 South, Range 26

East, the description of which was positively iden-

tified by finding the corner stone representing the

Southeast corner of Section 25, Township 3 South,

Range 26 East. That these sheep were branded [10]

and identified as R. B. Frazer's.

Further that on the same day we saw and iden-

tified 1200 sheep ranging and grazing on non-com-

petent Indian Alloment 3590, the same being

definitely located by finding the southwest corner

of Section 12, T. 4 S. R. 25 E. That these same

sheej) were branded [8] and [14] and [10], the

same being identified as those of R. B. Eraser of

Billings, Montana. Further that we found tracks

and marks supporting the fact that fact that these

same sheep have been grazing and ranging on the

open range lying within the boundaries of Range

Unit 20A, and that Mr. Eraser has his sheep camp
and night bed ground located in the Southeast quar-

ter of Section 15, Township 4 South, Range 25 East.

Further that this allotment 3590 was reserved

from Range Unit 20A for Indian use, that no office

(contract has been given on this allotment and that

therefore Mr. Eraser is in a state of trespass on this

area.
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In witness whereof, we hereunto set our hands

and seals this 3rd day of January, 1944.

/s/ JOSEPH B. MAST,
Forester

;

/s/ URBAN LANDON,
Range Guard;

/s/ DALE J. BUXTON,
Range Examiner.

Subscribed and sworn to before me, a notary pub-

lic, in and for the State of Montana, County of Big

Horn, this 3rd day of January, 1944.

[Seal] /s/ ANNA G. SLOAN,
Notary Public.

My commission expires 6-11-44.

[Endorsed] : Filed May 3, 1956.

[Title of District Court and Cause.]

ORDER

The motions of the defendants both filed here on

January 13th, 1956, are before the court for decision

on a brief filed by plaintiff, none having been filed

by any of the defendants.

The motions call for a more definite statement of

the nature of the claim, and for the dismissal of

Counts VII, VIII and IX of the complaint for

failure to state a claim against R. B. Eraser.
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The Court has considered the motions, complaint

and brief of plaintiff, and being duly advised and

good cause appearing therefor, will sustain the re-

quest to strike from the complaint the words: ''or

some of them" set forth in one of the motions from

paragrai)h VI of the first count, and paragraphs I

of the second, third, fourth and fifth counts, and

paragraphs I and II of the sixth count of the said

complaint. Otherwise the said motions are hereby

overruled, with 20 days to answer upon receipt of

notice hereof.

/s/ CHARLES N. PRAY,
Judge.

[Endorsed] : Filed May 26, 1956.

[Title of District Court and Cause.]

ORDER GRANTING PRELIMINARY
INJUNCTION

The motion of plaintiff for a preliminary in-

junction was again brought to the attention of the

Court by counsel for the plaintiff on November 27,

1956, and renewed by the filing of the affidavit of

Albert Vermandel and the joint affidavit of Clem

R. Cormier, Joe A. Cormier, and Albert Vermandel,

all showing that cattle bearing the brand A on the

left hip of R. B. Eraser, of Billings, Montana, were,

on November 18, 1956, to the number of 96 head.
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and on November 20, 1956, to the number of 85

head, ranging and grazing on the non-competent

allotted lands described in said affidavits, and that

such lands are now included in grazing permit con-

tract No. 14-20-252-440, dated August 22, 1955, cov-

ering range unit No. 19, on the Crow Indian Reser-

vation, State of Montana, which grazing permit is

issued to J. A. and Clem R. Cormier, for the period

of December 1, 1955, to November 30, 1960.

The Court has also considered other affidavits

filed herein showing trespass by cattle of said R. B.

Fraser in the manner and to the effect above de-

scribed, and having also considered the briefs filed

herein by coimsel for the respective parties, from

all of which sources above referred to it appears

that cattle owned or under control of the defend-

ants above named have been found in trespass from

time to time upon the lands and in the manner set

forth in said affidavits and the complaint on file

herein, and by reason thereof the motion for pre-

liminary injunction is hereby granted, and the de-

fendants named in the above-entitled cause, their

agents, servants, employees and attorneys are hereby

enjoined from driving and drifting, allowing to

drift, herding or conveying any livestock on or

upon, or y^ermitting the same to be driven, drifted,

allowed to drift, herded or conveyed, or pastured,

grazed, or fed on or upon any of the lands and prem-

ises within the exterior boundaries of the Crow

Indian Reservation in the State of Montana, or any

part thereof, during the pendency of this action,
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save upon any lands and premises lawfully within

the possession of said defendants.

/s/ CHARLES N. PRAY,
Judge.

[Endorsed] : Filed and entered November 30,

1956.

[Title of District Court and Cause.]

AMENDED ANSWER

First Defense

The Plaintiff's complaint fails to state a claim

against the defendants upon which relief can be

granted.

Second Defense

1. Defendants deny each and every allegation

contained in plaintiff's first count.

2. Defendants deny each and every allegation

contained in plaintiff's second count.

3. Defendants deny each and every allegation

contained in plaintiff's third count.

4. Defendants deny each and every allegation

contained in plaintiff's fourth count.

5. Defendants deny each and every allegation

contained in plaintiff's fifth count.

6. Defendants deny each and every allegation

contained in plaintiff's sixth count.
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7. Defendants admit that the defendant, R. B.

Eraser, had posted a bond in the sum of $687.51

with the Bureau of Indian Affairs, but deny each

and every other allegation contained in plaintiff's

seventh count, which is not heretofore specifically

admitted.

8. Defendants deny each and every allegation

contained in plaintiff's eighth count.

9. Defendants deny each and every allegation

contained in plaintiff's ninth coimt.

Third Defense

1. Defendants allege that said First Cause of

Action is barred by Statute of Limitations, Title 28,

U.S.C.A., Section 2462.

Wherefore, defendants pray that this action be

dismissed and that it will hence go without delay,

and have and recover from the plaintiff their costs

herein.

KURTH, CONNER & JONES,

By /s/ C. W. JONES,
Attorneys for the Defendants.

Affidavit of Service by Mail attached.

[Endorsed] : Filed July 2, 1957.
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[Title of District Court and Cause.]

PRETRIAL ORDER

A pretrial conference was held at the Court Room
in the United States Post Office Building at Billings,

Montana, on May 29, 1957, at 10:00 a.m. Dale F.

Galles, Esquire, and Harlow Pease, Esquire, rep-

resented the plaintiff. C. W. Jones, Esquire, repre-

sented the defendants.

This is an action for penalties prescribed by

statute for trespass of livestock grazing on re-

stricted Indian lands and for injunction.

Stipulations and Admissions

1. Defendants admit the allegations of para-

graphs I, II and ly of the First Count of plain-

tiff's Complaint, which allegations are reiterated

and restated in Counts Two to Six, inclusive.

2. Defendants admit the allegations of Para-

graph V, except that the words "in accordance with

and supplementary to 25 U.S. Code 179" shall be

stricken therefrom, which allegations are reiterated

and restated in Counts Two to Six, inclusive.

3. Defendants admit the allegations of para-

graph III and stipulate with plaintiff that Eraser

Livestock Company is a partnership consisting of

R. B. Eraser and R. B. Fraser, Jr., and that this

action is dismissed as against Charles Fraser also

known as Chas. Fraser, who is now deceased.
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4. The allegations of paragraph I of the Seventh

Count of plaintiff's Complaint are amended to in-

sert after the word ^'Indians" in line 4, the follow-

ing: Except lands for which Indian title has been

exting-uished. " Defendants admit the allegations of

said paragraph I as so amended, which allegations

are reiterated and restated in the Eighth and Ninth

Counts of the Complaint.

5. Defendants admit the allegations of paragraph

II of the Seventh Count, which allegations are re-

iterated and restated in the Eighth and Ninth

Coimts.

6. Defendants admit the allegations af para-

graph III of the Seventh Comit which allegations

are reiterated and restated in the Eighth and Ninth

Counts, except for lands described as deeded in Ex-

hibits B and C attached to the Complaint.

7. In the event plaintiff offers proof with re-

spect to trespass on December 15, 1955, alleged in

paragraph II of the Sixth Count of plaintiff's

Complaint, it is stipulated and agreed that the tes-

timony of Rupert Chamberlain, commencing on page

55 and ending on page 86 of the Transcript of Cause

No. 30253 in the District Court of the Thirteenth

Judicial District of the State of Montana, in and

for the County of Yellowstone, entitled "Orrie E.

Dosdall vs. R. B. Eraser and Charlie Eraser" may

be submitted in evidence.

8. Defendants admit that Defendant R. B.
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Fraser owned and used the F Circle brand on his

sheep in 1943 and 1945.

9. Defendants admit that the record of the

brands as set forth in plaintiff's Exhibit No. 1 at

the hearing on jjreliminary injunction is a true rec-

ord in the office of the Recorder of Marks and

Brands for the Livestock Commission of the State

of Montana at Helena, Montana.

10. Plaintiff and defendants stipulate that the

Amended Answer may be filed as a pleading in this

action, subject however to the foregoing stipulations

and admissions contained in this Oi'der.

/s/ W. J. JAMISON,
United States District Judge.

Approved

:

/s/ DALE F. GALLES,
Counsel for Plaintiff.

Approved

:

/s/ C. W. JONES,
Counsel for Defendants.

[Endorsed]: Filed July 2, 1957.

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

The above-entitled cause came on regularly for

trial before the Court without a jury on July 2,
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1957, and the Court having duly considered the

pleadings, stipulations and admissions contained in

the pretrial order, as well as the evidence, and be-

ing fully advised in the premises now finds the fol-

lowing :

Findings of Fact

I.

Plaintiff brings this action in its sovereign capacity

for the use and benefit of the Indians of the Crow

Indian Reservation and the Crow Indian Tribe,

wherefore this Court has jurisdiction of the action.

II.

The Crow Indian Reservation is and at all times

herein stated was a duly established Indian reser-

vation under the laws of the United States, located

within the State and District of Montana and within

the Billings Division of said District, a plat of

which is attached to the Complaint on file herein;

that except for certain isolated tracts of land for

which patents have been issued by plaintiff herein,

the title to said lands in said reservation is and at

all times herein stated was in the plaintiff in trust

for the Crow Indian Tribe or certain members

thereof ; that said land at all times herein stated was

and now is managed and supervised by the plain-

tiff through its agency created for that purpose,

to wit, the Bureau of Indian Affairs.

III.

The Defendant R. B. Fraser is and at all times

mentioned herein was a citizen and resident of the
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State and District of Montana and within the Bill-

ings Division of the said District, and is and was the

owner of lands and livestock and the lessee or

grazing permittee of other lands, all of which are

within the exterior boundaries of the Crow Indian

Reservation. That Defendant R. B. Fraser, Jr., is

and was the owner of certain land within the ex-

terior boundaries of the Crow Indian Reservation

and is the son of Defendant R. B. Fraser, and a

stockholder in Defendant R. B. Fraser, Inc., a

corporation, being associated with Defendant R. B.

Fraser in the livestock business. That this action

was dismissed as against Charles Fraser, also known
as Chas. Fraser, who is now deceased. That Defend-

ant R. B. Fraser, Inc., is a corporation organized

and existing under the laws of the State of Mon-
tana in which Defendants R. B. Fraser and R. B.

Fraser, Jr., are stockholders. That Defendant

Fraser Livestock Co. is a partnership consisting of

R. B. Fraser and R. B. Fraser, Jr.

IV.

Except for said patented lands, all other lands

in the Crow Indian Reservation are and at all times

herein stated were Indian trust lands, owned bene-

ficially either by the Crow Tribe or by allottees

who are members of said tribe, or heirs of such

members, and the right to the exclusive occupation

and enjoyment thereof was and is in the said In-

dians subject only to duly approved leases and graz-

ing permits.
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V.

On or about February 13, 1952, cattle owned by

Defendant R. B. Fraser and managed and herded

by him or his agents and servants, to wit, 82 cows,

were found in trespass upon Indian trust land

within the Crow Indian Reservation and on which

said defendant did not have a lease, permit, license

or privilege ; that said animals were allowed to drift

and graze upon plaintiff's said lands wrongfully,

wilfully and without the consent of the plaintiff or

the Indian owners thereof.

VI.

The plaintiff failed to prove the allegation of

paragraph I of the Third Count of the Complaint

as to the identity and ownership of the cattle therein

described.

VII.

On or about July 8, 1955, horses and mules owned

by defendants R. B. Fraser, Fraser Livestock Co.,

and R. B. Fraser, Inc., and managed and herded by

them or their agents and servants, to wit, 9 horses

and 3 mules, were found in trespass upon Indian

trust land within the Crow Indian Reservation, and

on which said defendants did not have a lease, per-

mit, license or privilege; that said animals were al-

lowed to drift and graze upon plaintiff's said lands

wrongfully, wilfully and without the consent of the

plaintiff or the Indian owners thereof.

VIII.

On or about July 28, 1955, cattle owned by de-

fendant R. B. Fraser and managed and herded bv
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him or his agents and servants, to wit, 8 cows and 3

calves, were found in trespass upon Indian trust

land within the Crow Indian Reservation, and on

which said defendant did not have a lease, permit,

license or privilege; that said animals were allowed

to drift and graze upon plaintiff's lands wrongfully,

wilfully and without the consent of the plaintiff or

the Indian owners thereof.

IX.

From time to time over the period from 1945 to

the filing of this action, defendants have allowed

cattle and horses to drift and graze upon the lands

of the Crow Indian Reservation upon which they

held no valid lease or grazing permit, causing said

livestock to graze and pasture on said lands. The

drifting and grazing of said livestock was done or

permitted by the defendants knowingly, wilfully,

and without the consent either of the Indians af-

fected thereby or the Superintendent of said Reser-

vation, and in defiance of the plaintiff, and its

officers and employees, having the supervision and

management of said lands.

X.

In addition to the trespasses set forth above, de-

fendants or their agents and servants caused or per-

mitted to drift or graze upon Indian trust land

within the Crow Indian Reservation and upon
which defendants had no permit, lease or privilege

whatever, certain livestock as follows

:
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June 12, 1945 821 sheep

January 28, 1952 300 cattle

January 30, 1952 55 cattle

February 4, 1952 73 cattle

December 15, 1955 90 cattle

XI.

Defendants have been requested repeatedly by

plaintiff to remove their trespassing livestock from

said lands, but defendants have permitted such

trespasses to continue and without payment therefor.

Trespasses have occurred which did not afford an

opportunity to count the animals involved. A multi-

plicity of actions would be required to recover for

each transaction. The plaintiff has no plain, speedy,

or adequate remedy at law.

XII.

Subsequent to the filing and service of Complaint,

defendants or their agents caused or permitted live-

stock to drift or graze upon Indian trust land

within the Crow Indian Reservation and upon which

defendants had no permit, lease, or privilege on

March 21, 1956, March 29, 1956, April 9, 1956, No-

vember 20, 1956, December 12, 1956, January 17,

3957 and March 27, 1957.

XIII.

There was no evidence of any actual damage to

the lands upon which defendants' livestock tres-

passed. There was evidence and the court finds that

overgrazing causes permanent damage to the in-

heritance of the land, but the damages caused by
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overgrazing are difficult to determine and are not

capable of exact computation. Continued trespassing

by defendants threatens overgrazing and consequent

irreparable damage and injury to the inheritance of

the lands.

XIV.

The defendant R. B. Fraser is the permittee

named in grazing permit dated November 17, 1950,

a copy of which is attached to the Complaint herein,

marked ''Exhibit B." This permit was modified by

instrument dated February 23, 1952, a copy of which

is attached to the Complaint and marked "Exhibit

C." The lands described in Exhibit B, as modified by

Exhibit C, are and at all times herein stated were

Indian Trust lands, owned beneficially either by the

Crow Tribe or by allottees who are members of said

tribe, or heirs of such members, and the right to the

exclusive occupation and enjoyment thereof was in

said Indians, subject only to duly approved grazing

permits or leases.

XV.
By the terms of Exhibit B attached to the Com-

plaint on file herein the defendant R. B. Fraser was

granted grazing privileges for 83 head of cattle for

each grazing season and by the terms of Exhibit C
attached to the Complaint on file herein said permit

was modified by reducing the number of cattle from

83 to 82 per grazing season during the life of said

permit. It is further provided by "Range Control

Stipulations" attached to said Exhibit B that if the

number of livestock authorized by the permit is ex-

ceeded, without i)revious authority, the permittoo
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will be required to pay in addition to the regular

charges, the penalty equal to 50% thereof for such

excess stock.

XVI.

On or about May 24, 1954, defendant R. B. Fraser

caused to drift and graze upon Range Unit No. 19,

described in said Exhibit B attached to the Com-

plaint, 182 head of cattle and 3 head of horses. On or

about November 4, 1954, defendant R. B. Fraser

caused to drift and graze upon Range Unit No. 19,

described in said Exhibit B, 196 head of cattle and 3

head of horses, which under the terms of said permit

constituted 77% cow units in excess of the number

authorized and permitted.

XVII.

Said grazing permit was cancelled on December

31, 1954, by the Bureau of Indian Affairs. The graz-

ing fees required under said permit for the month of

December, 1954, in the sum of $114.64 were not paid.

Plaintiff demanded payment thereof from the de-

fendant R. B. Fraser, and he has failed and refused

to pay said sum or any part thereof.

XVIII.

A bond posted by defendant R. B. Fraser in con-

nection with the grazing permit hereinabove de-

scribed was forfeited upon the cancellation of said

permit, and the defendant R. B. Fraser is entitled to

a credit in the sum of $687.51 by reason of the for-

feiture of said bond.
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Conclusions of Law

I.

This court has jurisdiction.

11.

At all times mentioned herein there existed a duly

promulgated and existing regulation of the Depart-

ment of the Interior of the United States (25

C.F.R., 71.21), which provided, in accordance with

and supplementary to 25 U.S. Code 179, as follows:

"No. 71.21. Trespass. The owner of any Live-

stock grazing in trespass on restricted Indian

lands is liable to a penalty of $1. per head for

each animal thereof together with the reasonable

value of the forage consumed and damages to

jjroperty injured or destroyed."

The following acts are prohibited:

"(a) The grazing upon or driving across

any restricted Indian lands of any livestock

without an approved grazing or crossing permit,

except such Indian livestock as may be exempt

from permit."

''(b) Allowing livestock not exempt from

permit to drift and graze on restricted Indian

lands without an approved permit."

III.

The recovery sought by plaintiff under its First

Count is a penalty under Title 25 U.S.C. Sec. 179,

and this cause of action is barred by the provisions

of Title 28 U.S.C. Sec. 2462.
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IV.

Under the Second Count of Plaintiff's Complaint,

the defendant R. B. Fraser is liable to the plaintiff

under 25 U.S.C.A. Sec. 179 and 25 C.F.R. Sec. 71.21

for the sum of $82.00, with interest thereon from

February 13, 1952, at the rate of 6% per annum

until judgment is entered thereon.

V.

Plaintiff is not entitled to any recovery from the

defendants under the Third Count of plaintiff's

Complaint.

VI.

Under the Fourth Count of Plaintiff's Complaint,

the defendant R. B. Fraser is Liable to the plaintiff

under 25 U.S.C.A. Sec. 179 and 25 C.F.R. Sec. 71.21

for the sum of $12.00, with interest thereon from

July 8, 1955, at the rate of 6% per annum until

judgment is entered thereon.

VII.

Under the Fifth Count of Plaintiff's Complaint,

the defendant R. B. Fraser is liable to the plaintiff

under 25 U.S.C.A. Sec. 179 and 25 C.F.R. Sec. 71.21

for the sum of $11.00, with interest thereon from

July 28, 1955, at the rate of 6% per annum until

judgment is entered thereon.

VIII.

Plaintiff is entitled to a permanent injunction

against the defendants, and each of them, enjoining

them or their agents and servants from allowing to

I



vs. United States of America 83

drift and graze any livestock whatever on or upon,

or permitting or allowing the same to be conveyed

or pastured or grazed or fed on any of the lands

and premises within the exterior boundaries of the

Crow Indian Reservation, title to which is in plain-

tiff in trust for the Crow Indian Tribe or any mem-

ber thereof, or otherwise interfering with the

possession, use and enjoyment of said lands and

premises by the plaintiff and its Indian wards, ex-

cept upon any lands and premises lawfully within

the possession of said defendants.

IX.

Under the Seventh and Eighth Counts of Plain-

tiff's Complaint defendant R. B. Fraser is liable to

plaintiff under the terms of the grazing permit at-

tached to the Complaint as Exhibit B, as modified by

Exhibit C, for 77% cow units in excess of the num-

ber authorized and permitted, in the sum of $1,950.44,

as liquidated damages, less the sum of $687.51 as a

set-off, or a net total of $1,262.93, with interest at

6% per annum from May 24, 1954.

X.

Under the Ninth Count of Plaintiff's Complaint,

the defendant R. B. Fraser is liable to plaintiff for

grazing fees under the grazing permit attached to

Complaint as Exhibit B for the month of December,

1954, in the sum of $114.64, with interest at Q% per

annum from September 1, 1954.

Let judgment be entered accordingly.



84 R. B. Fraser, et ah, etc.

Dated this 1st day of November, 1957.

/s/ W. J. JAMESON,
United States District Judge.

[Endorsed] : Filed November 1, 1957.

[Title of District Court and Cause.]

OPINION

This action contains nine counts. In the first five

counts plaintiff seeks recovery of a statutory penalty

for livestock trespassing upon Indian lands, and in

the sixth count a permanent injunction prohibiting

the grazing of livestock by defendants upon these

lands. In the seventh and eighth counts plaintiff

seeks recovery for overstocking lands included in a

grazing permit issued by plaintiff to defendant R.

B. Eraser, and in the ninth count a balance due

under this permit for the year 1954.

First Count

In its first count, plaintiff seeks recovery of a

penalty of $1.00 per head, or a total of $2,285.00, for

the trespass of 2,285 sheep, upon Indian Trust land

of the Crov^ Indian Reservation on December 31,

1943. This cause of action is asserted under Title 25

U.S.C. Sec. 179, which provides:

''No. 179. Driving stock to feed on lands.

Every person who drives or otherwise conveys

any stock of horses, mules, or cattle, to range
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and feed on any land belonging to any Indian or

Indian tribe, without the consent of such tribe,

is liable to a penalty of $1 for each animal of

such stock. This section shall not apply to Creek

lands. (R.S. No. 2117; Mar. 1, 1901, c. 676, *31

Stat. 871)."

Supplementing the statute, the Department of the

Interior adopted the following regulation:

"No. 71.21 Trespass. The owner of any live-

stock grazing in trespass on restricted Indian

lands is liable to a penalty of $1 per head for

each animal thereof together with the reasonable

value of the forage consumed and damages to

property injured or destroyed."

'

' The following acts are prohibited

:

(a) The grazing upon or driving across any

restricted Indian lands of any livestock without

an approved grazing or crossing permit, except

such Indian livestock as may be exempt from

permit.

(b) Allowing livestock not exempt from per-

mit to drift and graze on restricted Indian lands

without an approved permit." 25 C.F.R. 1956

Supp. 71.21.

Defendants contend that the action is barred by

Title 28 U.S.C. Sec. 2462, which reads:

"No. 2462. Time for commencing proceed-

ings. Except as otherwise provided by Act of

Congress, an action, suit or proceeding for the
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enforcement of any civil fine, penalty, or for-

feiture, pecuniary or otherwise, shall not be en-

tertained unless commenced within five years

from the date when the claim first accrued if,

within the same period, the offender or the

property is found within the United States in

order that proper service may be made

thereon.
'

'

Plaintiff argues that this proceeding is not an ac-

tion for a penalty but one for the recovery of civil

damages of a compensatory nature, and that the

so-called penalty is in fact liquidated damages. In

support of this contention, counsel rely primarily

upon Rex Trailer Co. vs. United States, 350, U.S.

148, 100 L. Ed. 149, 76 S. Ct. 219; Meeker vs. Lehigh

Valley Railroad Co., 236 U.S. 412, 59 L. Ed. 644, 35

S. Ct. 328; and United States vs. Weaver, 5 Cir.

1953, 207 F.2d. 796. In my opinion all of these cases

are distinguishable. They involved contractual rela-

tions in which the Government was a party. Rex

Trailer Co. vs. United States, for example, involved

the purchase of goods from War Assets Administra-

tion. In concluding that the recovery was civil in

nature, the court recognized that, ''The Grovernment

has the right to make contracts and hold and dispose

of property and * * * may resort to the same

remedies as a private person." It held that liqui-

dated damages are "a well known remedy" and

when reasonable are not to be regarded as penalties.

The instant case, however, does not involve any lease

or other contractual relation, insofar as the first
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count is concerned, but rather a trespass, without

right, upon Indian land held in trust by the Govern-

ment. The doctrine of liquidated damages accord-

ingly is not applicable.

It may reasonably be inferred also from the regu-

lations that the Department of Interior has con-

strued the recovery of $1 per head as a penalty

rather than compensatory damages, in view of the

additional provision for recovery of "a reasonable

value of the forage consumed and damages to prop-

erty injured or destroj^ed." 25 C.F.R. 1956 Supp.

71.21, supra.

Counsel have not cited, nor have I found, any

cases which have passed upon the question of

whether Title 28 U.S.C. Sec. 2462 is applicable to a

cause of action asserted under Title 28 U.S.C. Sec.

179. In a long line of cases, however, the courts have

consistently treated recovery under Section 179 as a

l^enalty. See for example United States vs. Ash

Sheep Co., 9 Cir. 1918, 250 F. 592, affii-med 1920, 252

U.S. 159, 64 L. Ed. 507, 40 S. Ct. 241, where R.S.

2117 (U.S.C. Sec. 179) was construed as a "penal

statute"; Janus vs. United States, 9 Cir. 1930, 38 F.

2d. 431, 438 where the court held that the penalty for

trespassing under Section 179 may be recovered by

either civil or criminal action; Connolly vs. United

States, 9 Cir. 1945, 149 F.2d 666; United States vs.

Loving, D.C.N.D. Tex. 1888, 34 F. 715.

It is my conclusion that the recovery sought

under the first count is a i^enalty, and that the cause
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of action asserted under this count is barred by the

provisions of Title 28 U.S.C. Sec. 2462, supra.

Second, Third, Fourth and Fifth Counts

In the second, third, fourth and fifth counts, plain-

tiff seeks to recover the penalty prescribed by Title

25 U.S.C. Sec. 179, supra, for livestock trespassing

on Indian lands in violation of the statute and regu-

lations of the Secretary of the Interior, issued pur-

suant to authority conferred by Title 5 U.S.C. Sec.

22, and Title 25 U.S.C. Sec. 466, and found in 25

C.F.R., 1956 Supp., Sec. 71.21, supra (First Count).

Plaintiff concedes a failure of proof with respect

to the third count. Under the second count plaintiff

proved a trespass of 82 head of cattle on February

13, 1952; under the fourth count, a trespass of 9

horses and 3 mules on July 8, 1955; and under the

fifth count, a trespass of 11 head of cattle on July

28, 1955.

Defendants contend that the statute requires a

wilful or intentional trespass ; that to the extent the

regulations attempt to make the proof of trespass

less onerous, they are unconstitutional; and that the

evidence does not justify a finding of wilful or in-

tentional trespass. Plaintiff contends that the proof

is sufficient to show that defendants allowed their

cattle to drift and graze upon the Indian lands in

violation of the statute and regulations, and that the

continuing nature of the trespasses justifies a find-

ing of wilful trespass.
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It is well settled (1) that the United States can

prohibit absolutely or fix terms on which its prop-

erty may be used; (2) that Congress has the exclu-

sive right to control and dispose of the public lands

of the United States ; and (3) that when that right

has been exercised with reference to lands within the

borders of a state, neither the state nor any of its

agencies has any power to interfere. United States

vs. Grimaud, 220 U.S. 506, 55 L. Ed. 563, 31 S. Ct.

480 ; Light vs. United States, 220 U. S. 523 55 L. Ed.

570, 31 S. Ct. 485; Utah Power & Light Co. vs.

United States, 243 U.S. 389, 404, 37 S. Ct. 387, 61 L.

Ed. 791 ; Griffin vs. United States, 8 Cir. 168 P.2d.

457.

The power of Congress to control public lands may

be exercised through vesting in the Secretary of the

Interior the right to make rules and regulations

necessary to effectuate the legislative policy. Regula-

tions of the type here under consideration have long

been held a valid exercise of delegated power.

United States vs. Grimaud, supra. In LaMotte vs.

United States, 254 U.S. 570, 65 L. Ed. 410, 41 S. Ct.

204, the Supreme Court held valid regulations of the

Secretary of the Interior relating to grazing leases

by members of an Indian tribe, affirming an injunc-

tion against defendants where their failure to con-

form was "not accidental, but intentional and per-

sistent." Regulations issued by the Secretary of the

Interior were upheld also in United States vs.

Travis, W. D. Ky. 1946, Q6 F. Supp. 413, and United

States vs. Johnston, S.D. W. Va. 1941, 38 E. Sup]).
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4. See also Fussell vs. United States, 5 Cir. 1939,

100 F.2d. 995.

Defendants have the burden of showing that regu-

lations are not clearly within the statutory authority.

As was said in United States vs. Watkins, 2 Cir.

1949, 173 P.2d. 599, ''Regulations having been duly

adopted, the burden is on one who questions them to

show^ their invalidity. Montana Eastern Limited vs.

United States, 9 Cir. 1938, 95 F.2d. 897. And this

burden can be carried only by showing as a minimum

that the regulations are inconsistent with the under-

lying statute or are unreasonable or inappropriate.

United States vs. Morehead, 243, U.S. 607, 37 S. Ct.

458, 61 L. Ed. 926; Boske vs. Comingore, 177 U.S.

459, 20 S. Ct. 701, 44 L. Ed. 846." Defendants here

have not shown that the regulations are unreasonable

or inconsistent with the statute, and it is my con-

clusion that the regulations are valid.

It is true that in most cases involving trespass of

livestock on Government land the court has found

an element of intent or wilfulness (or acts from

which wilfulness could be inferred) on the part of

the owner of the livestock. In Light vs. United

States, supra, perhaps the leading case involving

trespassing livestock on public domain, the court

said:

"Even a private owner would be entitled to

protection against wilful trespasses, and statutes

providing that damage done by animals cannot

be recovered, unless the land had been enclosed

with a fence of the size and material required.
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do not give permission to the owner of cattle to

use his neighbor's land as a pasture. They are

intended to condone trespasses by straying cat-

tle; they have no application to cases where

they are driven upon unfenced land in order

that they may feed there * * *

"Fence laws do not authorize wanton and

wilful trespass, nor do they afford immunity to

those who, in disregard of property rights, turn

loose their cattle under circumstances showing

that they were intended to graze upon the lands

of another.

'

' This the defendant did, under circumstances

equivalent to driving his cattle upon the forest

reserve * * *

"It appears that the defendant turned out his

cattle under circumstances which showed that

he expected and intended that they would go

upon the reserve to graze thereon. Under the

facts, the court properly granted an injunc-

tion." See also: Shannon vs. United States,

supra.

In United States vs. Thompson, E.D. Wash. N.D.

1941, 41 F. Supp, 13, the evidence disclosed that the

defendant was "owner of a small number of cattle

which have been and are straying on the United

States national forest lands and grazing thereon."

There was "no evidence of deliberate or intentional

driving his stock onto the Government's land. De-

fendant just simply permits his stock to be loose and
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they graze upon Ms land, upon the lands of private

owners and upon Government land * * *" In grant-

ing an injunction, the court said:

"At the trial, plaintiff relied upon two cases:

Light vs. United States, supra, and Shannon vs.

United States, 9 Cir., 160 F. 870, 875.

"The defendant attempts to distinguish the

two cases on the ground that they both involved

actual or intended trespasses upon the part of

the owners of the cattle. While that is true, and

strictly speaking, the two cases can only be of

value in cases of similar import, nevertheless I

am convinced from the language of the two

opinions they compel the acceptance of the con-

clusion that the holdings would have been the

same without the evidence as to intention of

trespass. That is particularly true in the Shan-

non case * * *"

The facts and circumstances surrounding the

several trespasses in this case were not so strong as

those in the Light and Shannon cases to establish a

"wilful trespass." On the other hand, the Govern-

ment here made a stronger showing than in the

Thompson case. Were the trespasses here in fact

wilful?

In a criminal action involving turpitude, " wilful'

'

is "generally used to mean evil purpose, criminal

intent or the like." In an action which does not in-

volve turpitude, the word "is often used without any

such implication * * * it often denotes that which is
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'intentional, or knowing, or voluntary, as distin-

guished from accidental' and * * * is employed to

characterize 'conduct marked by careless disregard

whether or not one has the right so to act'." United

States vs. Illinois Central Railroad Co., 303 U.S.

239, 58 S. Ct. 533, 82 L. Ed. 773—an action to re-

cover a penalty for violation of a statute prescribing

a limitation on period of continuous confinement for

stock. The court continued: "* * * So, giving effect

to these considerations, we are persuaded that it

means purposely or obstinately and is designed to

describe the attitude of a carrier, who, having a free

\\411 or choice, either intentionally disregards the

statute or is plainly indifferent to its requirements.

The proof here indicates a "careless disregard"

of the consequences and a "plain indifference" to

the provisions of the statute. While there is no show-

ing that defendants drove their cattle upon plain-

tiff's land, defendants could reasonably anticipate

that their livestock would drift onto plaintiff's land

and subject them to the penalty prescribed by stat-

ute. The action does not involve an isolated act of

trespass. Rather there was evidence of acts of tres-

pass on December 31, 1943, June 12, 1945, January

30, 1952, February 4, 1952, February 12, 1952, July

8, 1955, July 28, 1955 and December 17, 1955. It is

my conclusion that the evidence was sufficient to

establish wilful trespasses under the second, third

and fourth counts and that plaintiff is entitled to

judgment for the respective amounts proved under

those counts.
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Sixth Count

In the sixth count plaintiff seeks a permanent in-

junction. On November 30, 1956, Judge Charles N.

Pray entered an order granting plaintiff's motion

for a temporary injunction, in which defendants

were enjoined from "driving and drifting, allowing

to drift, herding or conveying any livestock on or

upon, or permitting the same to be driven, drifted,

allowed to drift, herded, or conveyed, or pastured,

grazed, or fed on or upon any of the lands and

premises within the exterior boundaries of the Crow

Indian Reservation in the State of Montana, or any

part thereof, during the pendency of this action,

save upon any lands and premises lawfully within

the possession of said defendants."

In granting the temporary injunction, Judge Pray

considered the acts of trespass specified in the dis-

cussion of the second, fourth and fifth counts and in

addition further acts of trespass on November 18th

and November 20th, 1956. For the purpose of con-

sidering whether a permanent injunction should be

granted, the court also received evidence at the trial

of subsequent acts of trespass on March 21, 1956,

March 29, 1956, April 9, 1956, December 12, 1956,

January 17, 1957 and March 27, 1957. The continu-

ing nature of the trespasses justifies a permanent

injunction.

Defendants argue with respect to the first six

counts that the action is in fact for the benefit of a

white permittee of the lands in question, that no
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damage has been shown to the tribe or Indian allot-

tees, and that accordingly the Government has no

right to maintain the action. It is true that in part

at least these counts involve a controversy between

defendants and the white permittee. In addition,

however, it is alleged in the sixth count that the

trespasses and overgrazing cause irreparable dam-

age and injury to the inheritance of the lands. While

no specific damage was shown to the lands in ques-

tion, there was substantial evidence that overgrazing

does in fact injure the lands. The penalties are for

the use and benefit of the Tribe and its members.

The departmental regulations provide that it is

i "within the authority of the Secretary of the In-

terior to protect Indian tribal lands against waste"

L and that "overgrazing, which threatens destruction

^ of the soil is properly considered waste." 25 C.F.R.

1956 Supp. 71.1.

It is well settled that "the Government has, with

i

respect to its own lands, the riglits of an ordinary

proprietor, to maintain its possession and to pros(>-

cute trespassers." Camfield vs. United States, 1897,

167 U.S. 518, 524, 17 S. Ct. 864, 866, 42 L. Ed. 260.

The Government has the same rights with respect to

lands held in trust for Indian tribes. United States

vs. West, 1956, 9 Cir. 232 F.2d. 694; United States

vs. Gray, 18 Cir., 1912, 201 F. 291; and United

States vs. Fitzgerald, 8 Cir. 1912, 201 F. 295. "It is

the right and the duty of the Government to main-

tain such suits as may be necessary for the protec-

tion of its Indian wards * * * And particularly is
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this true where the United States holds lands in

trust for the use and benefits of these wards and suit

is necessary for the protection of the lands," (citing

cases). United States vs. Colvard, 4 Cir. 1937, 89

F.2d. 312. See also : LaMotte vs. United States, supra.

It is admitted that title to the lands in question is

in "plaintiff in trust for the Crow Indian Tribe or

certain members thereof" and that the lands are

"managed and supervised by plaintiff" through the

Bureau of Indian Affairs. In my opinion this action

is properly maintained by the Government for the

use and benefit of the Crow Indian Tribe and its

members.

Seventh and Eighth Counts

Under the seventh and eighth counts plaintiff

seeks recovery of "penalties" for overstocking

under a grazing permit issued by plaintiff to defend-

ant R. B. Fraser. Plaintiff contends that the so-

called "penalty" is rather liquidated damages. De-

fendant contends that it is in fact a penalty, and in

the absence of proof of actual damages, there can

be no recovery.

The grazing permit was issued pursuant to regu-

lations prescribed by the Secretary of the Interior

(25 C.F.R. 71) and accepted by the defendant-per-

mittee, subject to its "conditions and the attached

range control stipulations." Under this permit de-

fendant was authorized to hold and graze 83 head of

cattle on tribal land on the Crow Reservation within



vs. United States of America 97

Eange Unit No. 19, the permit providing that it was

issued with the understanding that a total of 124

head would be grazed on the unit, the carrying ca-

pacity of the privately owned or leased land being

41 head of cattle. Permittee agreed to pay $16,778

per head for j^ear long grazing on the Reservation

land, or a total annual payment of $1,392.61. The

total number of cattle allowed on the unit was later

modified to 123 head by reason of withdrawal of a

40-acre tract from the Reservation land, with the

resulting reduction from 83 to 82 of the carrying

capacity on the Reservation land.

This is a so-called on-and-off permit, for which

provision is made as follows

:

"On-and-oft' grazing jjermits will be granted to

persons owning livestock which will graze on a

range unit where only a part of such unit is

Indian land. This permit will be granted for the

total number of livestock to be grazed on the

entire unit but the permittee will be required to

pay grazing fees only for the estimated carry-

ing capacity of the Indian lands involved."

25 O.F.R. 1956 Supp., 71.20.

The grazing permit contains the following ])r()-

vision

:

"It is further understood and agreed that if

the permittee allows a greater number of live-

stock than the total number herein stipulated to

graze upon this range miit of which the Indian

range is a part, during the period this permit is
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in effect, this on-and-off clause shall immedi-

ately become null and void and the stock in

excess of the number upon which fees are paid

to the Indians shall be considered as in a state

of trespass and treated accordingly."

Range regulation stipulations attached to the per-

mit include

:

"3. Unless the number of livestock specified

in the permit is reduced by the Commissioner of

Indian Affairs, the permittee will not be allowed

credit or rebate in case the full number is not

grazed on the area. However, if the number

authorized is exceeded without previous author-

ity, the permittee will be required to pay in ad-

dition to the regular charges as provided in the

permit, a penalty equal to 50 per cent thereof

for such excess stock and the stock will be held

until full settlement has been made."

n-
15. All permittees must avoid trespassing.

In case of trespass the herder and packer may
be excluded from the reservation. The owner is

liable to prosecution for civil damages * * * The

following acts constitute trespass

:

(a) The grazing upon or the driving of any

stock across the reservation without a written

permit, or the grazing upon or the driving

across any reservation in violation of the terms

of a permit." * * *

"(e) Violation of any of the terms of the

grazing permit or crossing permit."

J
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Proceeding under Par. 3 of the Range Control

Stipulations, the Government alleges in the seventh

count an overstocking on or about May 24, 1954, of

182 head of cattle and 32 head of horses. Considering

one horse as equal to one and one-half cow units

results in an excess of 107 cow units. At one and

one-half times the rate of $16,778 per head, the

amount claimed is $2,693.19, less a set-off of $687.51

by reason of forfeiture of a bond. The eighth count

alleges a similar overstocking on or about November

4, 1954, of 196 head of cattle and 17 head of horses,

or an excess of 98 cow units, resulting in a claim of

$2,466.66. Demand and refusal of the amounts

claimed under these counts were alleged and proved.

The evidence sustains a finding that an excess of

the nmnber of cattle alleged in each count was on

the range unit on the dates specified. With respect

to the horses, the Government witnesses testified that

they were unable to get close enough on either occa-

sion to identify the brands. Defendant testified that

it was possible two or three saddle horses belonging

to him were on the unit on the respective dates, but

that Indian horses ranged practically at will, and

he was of the opinion that most, if not all, of the

horses were wild Indian horses. The difficulty ex-

perienced by the Government employees in ap-

proaching the horses lends some support to that

contention. In any event, it appears to me that the

evidence is insufficient to support a finding that the

horses belonged to defendant, except for two or

three saddle horses admitted bv defendant.
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Defendant testified that the land within the range

nnit was used by him in the spring and fall as a

gathering and roundup place for other cattle owned

by him, and that at times in the simimer there were

considerably fewer cattle on the unit than were au-

thorized by this permit. This, however, can be no

defense in view of the fact that the permit contained

no provision for average stocking or carrying ca-

pacity (as in U.S. vs. Kirby, 260 U.S. 423). In fact

the Range Control Stipulations specifi.cally provide

that no credit or rebate will be allowed in case the

full number is not grazed on the area. (Par. 3

supra). Nor was authority obtained as provided in

the Range Control Stipulations for permission to

drive livestock across the area, or for bedding or

camping privileges (Par. 4). The permit itself did

not authorize such use at the discretion of the per-

mittee.

The Government contends that the provision for

paj^ment by permittee of regular charges plus 50

per cent for stock in excess of the number specified

in the permit, is a provision for liquidated damages

under the lease-contract entered into by the parties,

and that since two distinct violations occurred the

defendant R. B. Fraser is liable for both the May
and November overstocking in the same year. De-

fendant contends that this provision must be con-

stnied as a penalty and that the plaintiff is limited

to a recovery of proven actual damages. Defendant

asserts further that even if the charges are con-

strued as liquidated damages, in no event should lie
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be charged with both violations occurring in the

same year. Are the charges sought by the Govern-

ment in these counts in the nature of liquidated

damages or penalties, and if the former is the de-

fendant liable under both counts ?

There is a third alternative—that under the on-

and-off clause of the permit, supra, all excess cattle

were "in a state of trespass" and to be "treated ac-

cordingly." The regulations issued by the Secretary

of the Interior provide that '

' The owner of any live-

stock grazing in trespass on restricted Indian lands

is liable to a penalty of $1.00 per head for each ani-

mal thereof together with the reasonable value of

the forage consumed and damages to property in-

jured or destroyed * * *" (25 C.F.R. 1956 Supp.,

71.21.)

Giving effect to all of the provisions in both the

permit itself and the range control stipulations

thereto attached, it is my opinion that the Govern-

ment had an election to treat the overstocking as a

trespass and exact the penalty prescribed by Sec.

71.21 for each act of trespass or recover the penalty

provided by Par. 3 of the Range Control Stipula-

tions for the excess number of cattle.

The distinction between liquidated damages and

penalties is set forth in the Restatement of the Law
of Contracts as follows:

"No. 339. Liquidated Damages and Penalties.

(1) An agreement, made in advance of

breach, fixing the damages therefor, is not en-
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forceable as a contract and does not affect the

damages recoverable for the breach, unless

(a) the amount so fixed is a reasonable fore-

cast of just compensation for the harm that is

caused by the breach, and

(b) the harm that is caused by the breach is

one that is incapable or very difficult of accu-

rate estimation."

(2) An undertaking in a penal bond to pay

a sum of money as a penalty for nonperform-

ance of the condition of the bond is enforceable

only to the extent of the harm proved to have

been suffered by reason of such nonperform-

ance, and in no case for more than the amount

named as a penalty, with interest."

See also : Steffan vs. United States, 6 Cir. 1954, 213

F.2d. 266, 270 citing cases and this section of the

Restatement. In view of the fact that overgrazing

which threatens destruction of the soil is properly

considered waste (25 C.F.R. 1956 Supp., No. 71.1),

it cannot be said that an additional charge of 50 per

cent for grazing privileges of livestock exceeding the

established carrying capacity of the range is an un-

reasonable forecast of just compensation to the In-

dians for the harm done, and unquestionably such

harm in any particular case would be difficult of

accurate estimation. The charge of 150 per cent ap-

pears to meet the requirements set forth in the Re-

statement.
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The distinction between liquidated damages and

penalties was also considered by the United States

Supreme Court in the case of United States vs.

Bethlehem Steel Co., 205 U.S. 105, 51 L. Ed. 731, 27

S. Ct. 150, where the court said:

"The courts at one time seemed to be quite

strong m their views and would scarcely admit

that there ever was a valid contract providing

for liquidated damages. Their tendency was to

construe the language as a penalty, so that noth-

ing but the actual damages sustained by the

party aggrieved could be recovered. Subse-

quently the courts became more tolerant of such

provisions, and have now become strongly in-

clined to allow parties to make their own con-

tracts, even when it would result in the recovery

of an amount stated as liquidated damages,

upon proof of the violation of the contract, and

without proof of the damages actually sustained

' * * The question always is, what did the par-

ties intend by the language used? When such

intention is ascertained it is ordinarily the

duty of the court to carry it out." "* ^ * we
think it appears from the contract and the cor-

respondence that it was the intention of the

parties that this amount should be regarded as

liquidated damages, and not technically as a

penalty. This view is also strengthened when we
recognize the great difficulty of proving damage
in a ease like this, regard being had to all the

circumstances hei'etoforo referred to.
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As to whether the use of the word "penalty" is

determinative, the court said:

a* * * j^ |g ^Yue that the word 'penalty' is used

in some portions of the contract * ^ * The word

'penalty' is used in the correspondence, even by

the officers of the government, but we think it is

evident that the word was not used in the con-

tract nor in the correspondence as indicative of

the technical and legal difference between pen-

alty and liquidated damages."

See also: Rex Trailer Co. vs. United States, supra;

Meeker vs. Lehigh Valley Railroad Co., supra;

United States vs. Weaver, supra (under first count).

It is my opinion that the penalty prescribed by

Par. 3 of the Range Control Stipulations is in fact

a provision for liquidated damages. The excess

charge is a reasonable forecast of just compensation

for the harm caused by the breach, and the harm is

one that is incapable or very difficult of accurate

estimation. I do not agree, however, with the Grov- |

ernment's contention that it can recover more than

once during a lease year. If the penalty is in fact

liquidated damages, it must be based on the contract

provision for year-round grazing, and it was not in-

tended that the payment should be due each time

overstocking was found to exist. Each overstocking

might properly be considered an act of trespass

under the on-and-off provision, in which event the

Government would be limited to $1.00 per head for

each separate trespass. If there could be more than
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one recovery under Par. 3 of the Stipulations, the

amount would be an unreasonable "forecast of just

compensation" and could not properly be considered

liquidated damages.

The view of liquidated damages is supported by

the Regulations issued by the Secretary of Interior

on Bond Requirements, 25 C.F.R. 1956 Supp., No.

71.17 providing in part

:

"(b) In lieu of furnishing a surety bond, a

permittee may deposit at the time of the first

payment of the grazing fees a sum equal to one-

half of the annual grazing fees. This sum shall

be held by the Area Director as a cash penal

bond and may be applied to the grazing fees due

for the last six months of the permit ; Provided,

That no breach of the j^ermit has taken place.

In all cases where a cash deposit is made in lieu

of a surety bond, the permittee shall execute a

proper power of attorney authorizing the Area

Director to apply the cash deposit as liquidated

damages in the event of any breach of the

permit.
'

'

The amount which the Govermnent has allowed as a

set off in the seventh count is approximately one-

half of the defendant's grazing fees for one year

and must be presumed to have been deposited as a

bond as provided above. It has been treated as for-

feited by the Director to apply on the liquidated

damages for the breach of the permit.
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The situation with respect to these counts is com-

pletely different from that presented under the first

count. In the first count there was no contractual

relationship between the parties, and the defendant

was a trespasser, without right, on restricted Indian

lands. In the seventh and eighth counts, there was a

breach of a contract between the parties, and a

specific stipulation in the permits for the compensa-

tion to be paid for the breach. In the first count, it

could reasonably be inferred from the Regulations

that a true penalty was intended. In the seventh and

eighth counts, it may reasonably be inferred from

the l)ond provision of the Regulations that liqui-

dated damages were intended.

The largest number of excess cattle at any time

was 196 (eighth count). Defendant admitted that

there were probably two or three of his saddle

horses grazing on the unit. Three horses would be

the equivalent of four and one-half cow units, mak-

ing a total of 2001/2 cow units. Deducting the carry-

ing capacity of 123 cows, leaves 77% cow units in

excess of the nimiber permitted. 150 per cent of 77%
units or II614 units times the rate per head of

$16,778 results in a total recovery of $1,950.44. De-

ducting therefrom the sum of $687.51 under bond

forfeiture, results in the sum of $1,262.93, for which

judgment should be entered for plaintiff under the

seventh and eighth counts, together with interest at

6% per annum from May 25, 1954.
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Ninth Count

The permit involved in the seventh and eighth

counts was terminated on December 31, 1954, by

letter to defendant R. B. Fraser, dated November

26, 1954, in which plaintiff demanded the amounts

claimed under the seventh and eighth counts, to-

gether with the sum of $114.64 as grazmg fees for

the period December 1 to December 31, 1954 (Ex.

12). The evidence shows that this sum was not paid.

Plaintiff accordingly is entitled to judgment against

defendant R. B. Fraser for the sum of $114.64 on

the ninth count, together with interest at 6% per

annum from December 31, 1954.

Plaintiff shall within ten days prepare and file

draft of judgment in accordance with this opinion,

and serve a copy upon defendants. Defendants shall

have ten days thereafter within which to serve and

file objections to the proposed judgment.

Done and dated this 1st day of November, 1957.

/s/ W. J. JAMESON,
United States District Judge.

[Endorsed] : Filed November 1, 1957.
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In the District Court of the United States for the

District of Montana, Billings Division

Civil No. 1804

UNITED STATES OF AMERICA,
Plaintiff,

vs.

R. B. FRASER; R. B. FRASER, INC., a Corpora-

tion; R. B. FRASER, JR.; FRASER LIVE-

STOCK CO., a Corporation, and CHARLES
FRASER, Also Known as CHAS. FRASER,

Defendants.

JUDGMENT

Be It Remembered:

That the above-entitled cause came on regularly

for trial before the above-entitled Court without a

jury on July 2, 1957, the Honorable W. J. Jameson,

Esq., United States District Judge, presiding
;
plain-

tiff being represented by Krest Cyr, Esq., United

States Attorney, and Dale F. Galles, Esq., Assistant

United States Attorney; and the defendants being

represented by the firm of Kurth, Conner and Jones

and C. W. Jones, Esq.; evidence was introduced by

the respective parties and the cause was submitted

to the Court upon briefs thereafter filed and by the

Court finally taken under advisement. Thereafter

and on November 1, 1957, the Court made and filed
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herein its findings of fact and conclusions of law

which are hereby referred to and made a part of

this judgment by this reference

;

Now, Therefore, by reason of the law and the

premises,

It Is Adjudged

:

1. That the above-named defendants, R. B.

Fraser; R. B. Eraser, Inc., a Corporation; R. B.

Fraser, Jr. ; Fraser Livestock Company, a corpora-

tion; and Charles Fraser, their agents, servants,

heirs, grantees, lessees, successors and assigns and

all persons acting by the direction or authority of

said defendants or any of them, be and they hereby

are permanently enjoined from grazing, pasturing,

or allowing to drift and graze, or permitting or al-

lowing to be conveyed, or pastured, or grazed, or fed,

any livestock on any of the lands and premises

within the exterior boundaries of the Crow Indian

Reservation, title to which is in the plaintiff, the

United States of America, in trust for the Crow
Indian Tribe or any member thereof oi* which is

owned by any Crow Indian by patent containing a re-

striction against alienation without governmental ap-

proval ; or otherwise interfering directly or in-

directly, with the possession, use and enjoyment of

said lands and premises by the plaintiff or its Indian

wards; and from interfering, directly or indirectly,

with the possession, use and enjoyment of said lands

by any person through the contractual permission of

the plaintiff by lease or grazing permit; except upon
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any lands and premises lawfully within the posses-

sion of said defendants.

2. That the plaintiff recover from the defendant

R. B. Fraser money damages as follows

:

(a) On the second count of the complaint

the sum of $82.00 with interest at 6% per

annum from February 13, 1952, to the date of

this judgment.

(b) On the fourth count of the complaint

the sum of $12.00 with interest at the rate of

6% per annum from July 8, 1955, to the date of

judgment.

(c) On the fifth count of said complaint, the

sum of $11.00 with interest at 6% per annum

from July 28, 1955, to the date of judgment.

(d) On the seventh and eighth counts of

said complaint the sum of $1,262.93 with inter-

est at 6% per annum from May 24, 1954, to the

date of judgment.

(e) On the ninth count thereof, the sum of

$114.64 with interest at the rate of 6% per

annum from December 31, 1954, to the date of

judgment.

3. That plaintiff recover its cost of suit to be

taxed herein as provided by the rules of Court. Costs

$328.62.

4. That plaintiff do have and recover nothing on

the first count of the complaint.
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Done and dated this 21st day of November, 1957.

/s/ W. J. JAMESON,
United States District Judge.

[Endorsed] : Filed and entered November 21, 1957.

[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice Is Hereby Given, That the defendants

above named hereby appeal to the United States

Court of Appeals for the Ninth Circuit from the

final judgment entered in this action on the 21st day

of November, 1957.

KURTH, CONNER & JONES,

By /s/ C. W. JONES,
Attorneys for Appellants.

[Endorsed] : Filed December 16, 1957.

[Title of District Court and Cause.]

SUPERSEDEAS BOND ON APPEAL

Whereas, the above-named Defendants, R. B.

Eraser; R. B. Fraser, Inc., a corporation; R. B.

Eraser, Jr.; Fraser Livestock Company, a corpora-
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tion, and Charles Fraser, also known as Chas.

Fraser, have prosecuted an appeal to the United

States Court of Appeals for the Ninth Circuit, to

reverse the money Judgment and order granting a

permanent injunction made and entered in the

above-entitled cause by the Judge in the United

States Court for the District of Montana, Billings

Division, on the 21st day of November, 1957

:

The conditions of this bond are such that the un-

dersigned United States Fidelity and Guaranty

Company is firmly bound unto the plaintiff, the

United States of America, the sum of $2,500.00, and

that the appellants should discharge the judgment

rendered by the Court of Appeals and pay all costs,

interest and such damages as the plaintiff, the

United States of America, might suffer by reason of

the suspending of the permanent injunction granted

herein, then this obligation shall be void, otherwise,

to remain in full force and effect.

[Seal] UNITED STATES FIDELITY &
GUAEANTY COMPANY,

By /s/ JAMES D. HAINEN,
Attorney-in-Fact,

Montana Resident Agent.

[Endorsed] : Filed December 16, 1957.
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[Title of District Court and Cause.]

STATEMENT OF POINTS ON APPEAL

The defendants-appellants herewith present points

upon which they claim the Court erred

:

I.

In holding and deciding that on February 13,

1952, cattle owned by defendant, R. B. Eraser and

managed and herded by him or his agents and serv-

ants, to wit: eighty-two (82) cows, were found in

trespass upon Indian trust land within the Crow

Indian Reservation and on which said defendant, R.

B. Eraser, did not have a lease, permit, license or

privilege; and that said animals were allowed to

drift and graze upon plaintiff's said lands wrong-

fully, wilfully, and without the consent of the plain-

tiff or the Indian owners thereof;

II.

In holding and deciding that on or about July 8,

1955, nine (9) horses and three (3) mules owned by

the defendants, R. B. Eraser, Inc., and Eraser Live-

stock Co. were fomid in trespass upon Indian trust

land within the Crow Indian Reservation, and on

which said defendants did not have a lease, permit,

license or privilege; and that said animals were

allowed to drift and graze upon plaintiff's said lands

wrongfully, wilfully and without the consent of the

plaintiff or the Indian owners thereof;
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III.

In holding and deciding that on or about July 28,

1955, eight (8) cows and three (3) calves owned by

defendant, R. B. Fraser and managed and herded by

him or his agents and servants were found in tres-

pass upon Indian Trust land within the Crow In-

dian Reservation, and on which said defendant did

not have a lease, permit, license or privilege; and

that said animals were allowed to drift and graze

upon plaintiff's said lands wrongfully, wilfully and

without the consent of the plaintiff or the Indian

owners thereof;

IV.

In holding and deciding that from time to time

over the period from 1945 to the filing of this action,

defendants have allowed cattle and horses to drift

and graze upon the lands of the Crow Indian Reser-

vation on which they held no valid lease or grazing

permit, causing said livestock to graze and pasture

on said lands ; that the drifting and grazing of said

livestock was done or permitted by the defendants,

knowingly, wilfully, and without the consent either

of the Indians affected thereby or the Superintend-

ent of said Reservation, and in defiance of the plain-

tiff, and its officers and employees, having the super-

vision and management of said lands;

V.

In holding and deciding that the defendants or

their agents and servants caused or permitted to

drift or graze upon Indian Trust land within the

Crow Indian Reservation and upon which defend-
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ants had no permit, lease or privilege whatever cer-

tain livestock on June 12, 1945; January 28, 1952;

January 30, 1952; February 4, 1952; December 15,

1955 ; March 21, 1956 ; March 29, 1956 ; April 9, 1956

;

November 20, 1956 ; December 12, 1956 ; January 17,

1957, and March 27, 1957;

VI.

In holding for the plaintiff and against the de-

fendants on the plaintiff's second count, fourth

count and fifth count of its complaint

;

VII.

In liolding and deciding that the plaintiff is en-

titled to a permanent injunction against the defend-

ants and each of them and enjoining them or their

agents and servants from allowing to drift and

graze any livestock whatever on or upon, or per-

mitting or allowing the same to be conveyed or

pastured or grazed or fed on any lands or premises

within the exterior boundaries of the Crow Indian

Eeservation, title to which is in the plaintiff in trust

for the Crow Indian Tribe, or any member thereof

;

VIII.

In holding and deciding that the defendant, R. B.

Fraser, is liable to the plaintiff under the plaintiff's

seventh and eighth counts of plaintiff's complaint;

IX.

In holding and deciding that the defendant, R. B.

Fraser, is liable to the plaintiff for grazing fees

under the ninth count of the plaintiff's complaint;
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X.

In failing to hold and find that that certain regu-

lation of the Department of the Interior of the

United States, to wit: 25 C.F.R. 71.21 Subsection

(b) are unreasonable and inconsistent with Section

25 U.S. Code 179, and thereby invalid;

XI.

In finding that the United States was the proper

plaintiff and failing to find that the lessee or per-

mittee was the party to bring any trespass or in-

junctive action herein;

XII.

In holding and deciding that the penalty clause

under Subsection 3 of the Range Control Stipula-

tions set forth in Plaintiff's Exhibit No. 9 was a

liquidated damage clause and not a penalty clause.

Dated this 12th day of February, 1958.

KURTH, CONNER & JONES,

By /s/ C. W. JONES,
Attorneys for Defendants-

Appellants.

Receipt of copy acknowledged.

[Endorsed] : Filed February 12, 1958.
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[Title of District Court and Cause.]

MOTION FOR ORDER EXTENDING TIME TO
FILE RECORD AND DOCKET CAUSE IN

APPELLATE COURT

The defendants-appellants move the Court for an

order extending the time to file the record on appeal

and docket the cause in the appellate court to and

including the 14th day of March, 1958, upon the

ground that the notice of appeal was filed on the

16th day of December, 1957, that forty (40) days

from that date have not yet elapsed, and that be-

cause of the prior commitments of the reporter re-

porting said cause, he has been unable to make a

transcript of the testimony in said action, additional

time is necessary to properly prepare the record for

the appellate court.

KURTH, CONNER & JONES,

By /s/ C. W. JONES,
Attorneys for Defendants-

Appellants.

[Endorsed] : Filed January 10, 1958.

[Title of District Court and Cause.]

ORDER EXTENDING TIME TO FILE REC-
ORD AND DOCKET CAUSE IN APPEL-
LATE COURT

Upon motion of defendants-appellants, good cause

appearing therefor:
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It is ordered that the time within which to file the

record and docket the above-entitled cause in the

United States Court of Appeals for the Ninth Cir-

cuit be, and the same hereby is, extended to and in-

cluding the 14th day of March, 1958.

Dated this 16th day of January, 1958.

/s/ W. J. JAMESON,
Judge.

[Endorsed] : Filed and entered January 17, 1958.

In the District Court of the United States, in and

for the District of Montana, Billings Division

Civil Cause No. 1804

UNITED STATES OF AMERICA,

Plaintiff,

vs.

R. B. FRASER, et al.,

Defendants.

TRANSCRIPT OF TESTIMONY

Before: Hon. W. J. Jameson, Judge.
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July 2, 1957—10:00 A.M.

Appearances

:

DALE F. GALLES, ESQ.,

Ass't. U. S. District Attorney,

Counsel for the Plaintiff.

C. W. JONES, ESQ., of

KURTH, CONNER & JONES,
Counsel for the Defendants.

The Court : The case of the United States versus

R. B. Eraser, et al., 1804, is set for trial. Is the

plaintiff ready?

Mr. Galles: Plaintiff ready.

The Court : Is the defendant ready ?

Mr. Jones: Your Honor, the defendants are

ready. I wonder if we could have just a couple of

minutes here to explain. I want to explain to my
client two exhibits that are proposed to be stipu-

lated and put in reference to the land situation. [1*]

The Court: We could take a 10-minute recess if

you like. I might also call attention to the pretrial

order that's been signed by Mr. Galles, and it has

been signed by the court. I think it is agTeeable

isn't it"?

Mr. Jones : I have a copy of it.

The Court: If you will sign that, then we can

file.

(Whereupon, a short recess was here taken;

court resumed pursuant to recess, parties pres-

ent the same as before.)

*Page numbering appearing at foot of page of original Reporter's

Transcript of Record.
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The Court: Is the defendant ready'?

Mr. Jones : Defendant ready, your Honor.

The Court : The Government may proceed.

Mr. Jones: Your Honor, at this time, if I may,

we would like to file the pretrial order, it shows

that

The Court: Provide for an Amended Answer?

That's setting up the additional defense for 1943?

Mr. Galles : Yes. If it please the Court, by stip-

ulation of counsel, as I understand it, the Govern-

ment offers in evidence, Plaintiff's Exhibit No. 1,

which is a map of the Crow Indian Reservation,

and it may be received in evidence in this cause.

Mr. Jones: We will so stipulate, your [2]

Honor.

The Court: The exhibit is received.

Mr. Galles: The Government offers in evidence.

Plaintiff's Exhibits Nos. 2 and 3, and I understand

they may be received in evidence as exhibits, sub-

ject to further explanation to show relevancy.

The Court: That is agreeable. Plaintiff's Ex-

hibits 2 and 3 are received in evidence.

MR. URBAN LANDON
called as a witness on behalf of the Plaintiff, hav-

ing been first duly sworn, testified as follows:

Direct Examination

By Mr. Galles.

Q. Will you state your name?

A. Urban Landon.

Q. Where do you live? A. Crow Agency.
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Q. What do you do?

A. I work for the Fox Oil Company in Hardin.

Q. Did you formerly work for the Bureau of

Indian Affairs? A. I did.

Q. When was that?

A. From '38 to about '45.

Q. That is 1938 to 1945? A. Yes, sir. [3]

Q. What was your capacity, Mr. Landon ?

A. Well, I was range guard towards the last.

Q. And what did that include in your duties?

A. Well, I was running down all trespasses and

counting cattle when they turned them in and when

they took them off the units.

Q. Did you have occasion to make a coimt of

some cattle in 1943 on the Crow Indian Reserva-

tion, with reference to the defendants in this action,

or any of them? A. Counted some sheep.

Q. Some sheep? A. Yes.

Q. Do you have an independent recollection of

how many and where that occurred?

A. Well, I don't, I can't recall just off-hand,

but it was over on the Pryor comitry over there.

Q. Did you execute an affidavit in connection

with the count of those sheep, Mr. Landon?

A. Yes, sir, we always did, every time we went

out and counted.

Q. And you did in this case? A. Yes.

Mr. Galles: Your Honor, I wonder if we might

have the motion for preliminary injunction, to which

is attached this witness' original affidavit? [4]

(Court handing counsel document.)
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Q. Mr. Landon, I am referring now to a docu-

ment on file in this cause, entitled *' Motion for Pre-

liminary Injunction," filed May 3rd, 1956. I want

to call your attention to the last page that is at-

tached to that motion and ask you if your signa-

ture appears thereon? A. Right there.

Q. That is the middle of the three signatures ?

A. The middle of the three signatures, yes, sir.

Q. When did you execute this affidavit?

A. Well, it was in the fall.

Q. Well, I will call your attention to the date,

by the Notary Public, the 3rd day of January, 1944?

A. Correct, that is right.

Q. Now, if you are able to review this affidavit,

would you be able to state that the matters contained

therein were true at the time you made the affi-

davit? A. Yes, sir.

Q. All right, I wonder if you would do so with

reference to the sheep?

Mr. Jones: Your Honor, we will object to this

testimony on the grounds and for the reasons that

no proper foundation has been laid for the witness

to testify from this instrument.

The Court: Well, I think so far he simply [5]

asked the question, asked him to refresh his recol-

lection from that.

Mr. Jones: Oh, I thought he asked him to

t-estify.

Mr. Galles: I may go further and ask him to

testify, we don't offer this as a refreshing of a pres-
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ent recollection, but as a past recollection recorded,

that is the basis upon which we are attempting to

lay the foimdation.

The Court: Objection overruled.

Q. All right, will you state then, referring to the

affidavit that you have in your hand, when you ob-

served the sheep that I have referred to, that you

counted on the day that you have referred to in

your affidavit?

Mr. Jones : We would like to interpose our objec-

tion at this time that no proper fomidation has been

laid, and that it is incompetent and irrelevant.

The Court: Objection overruled, and I might say

with respect to the defense of the statute of limi-

tations, I presume that is one question you are

raising, Mr. Jones, on the 1943^—the court has read

the memorandum submitted by both parties and has

not reached a conclusion with respect to that. We
will [6] reserve a ruling until later, but I am going

to permit the evidence to go in subject to your ob-

jection, and if you so desire, it may be a continuing

objection to all testimony with respect to the 1943

transaction, that is Count 1, with respect to Count 1,

and then the court will consider that later.

Q. On what date was it you observed the sheep,

Mr. Landon?

A. The 3rd day of January, or we counted them

the latter part of December, and we made an affi-

davit out on the 4th of January.

Q. Well, I want to know when you counted

them? A. In the afternoon.
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Q. Of what day? A. December 31st.

Q. Where was it? A. On Unit 20-A.

Q. Will you repeat your answer, so the court re-

porter can get it into the record, please?

A. 20-A.

Q. When you say "20-A," what do you refer to?

A. That was the unit number at that time.

• Q. And what is a unit?

A. Well, that was the block set out for a cer-

tain permit, a block of land, if I had a map I

could—it has been so long ago I have got to re-

fresh my [7] memory.

Q. Well, that is what you have the affidavit in

your hand for, is because it is so long ago and it is

to refresh your recollection, I wonder if you would

step to Plaintiff's Exhibit No. 1, which is on an

easel, and point out according to that map of the

Crow Indian Reservation, where you saw the sheejj

that you are referring to.

A. Well, here is one.

Q. Now, that is in what section, township and

range ?

A. Section 36, 2 South, and 3 East, 3 South, 2

South, and 27 East, 3 South and 26.

Q. Now, will you repeat again the section, town-

ship and range, please?

A. Section 36, Township 3 South, and range 26

East.

Q. And is there any particular part of Section

36 in which you found the sheep?

A. Southeast quarter of the Northeast quarter.
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Q. And that is marked in red on Plaintiff's

Exhibit No. 1? A. That is right.

Q. How many sheep were observed at that lo-

cation on that day?

A. I think a thousand head, 1200.

Q. Were there any identifying marks on the 1200

sheep you foimd at that place on that day?

A. Yes, they was branded with an ''8," l-j-, and

Circle F. [8]

Q. What was the first part of your answer?

A. Fig-ure 8, kind of like an 8, like that, and

then there was a 1, kind of a cross, and then some

of them branded with a circle with the F inside.

Q. Did you observe any other sheep on any other

location on that day?

A. On that day we counted some right down in

here.

Q. Now, in what section, township and range

are you referring?

A. Well, it is 4 South, township 4 South, range

25 East and section—well, it is sections 12 and 13,

.counted the sheep right on this side, south of the

coulee there on the ridge there, I remember that.

Q. And is that area that you are describing

where you found more sheep marked in red on

Plaintiff's Exhibit No. 1 ? A. That is right.

Q. And, incidentally, the dates 12/31/43, is writ-

ten alongside each of the two places that you have

identified? A. Right.

Q. AVould you resume the stand again, please ?

(Witness resumes witness stand.)
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Q. In your official capacity as range guard, is

that what you were at the time? A. Yes, sir.

Q. For the Crow Indian Agency? [9]

A. Yes, sir.

Q. Did you know who owned or had control of

the land on which you found these two sets of sheep ?

A. Well

Q. You can answer that yes or no, do you know

who owned or controlled? A. No, I don't.

Q. I don't believe I asked you how many sheep

you foimd on the second description you gave on

that date, how many did you find?

A. 1,085 head.

The Court: How many?

A. 1,085.

Q. How were these sheep marked or branded,

if they were ?

A. Well, they was branded with an 8 and

Circle F.

Q. Were they branded in the regular manner

sheep are branded? A. Yes, sir.

Q. How was that? A. With paint.

Q. Do you remember the color ? A. Black.

Q. Black? A. Yes, sir.

Q. Do you know whose sheep these were?

A. Well, the herder told us it was R. B. Fraser's.

Mr. Jones: We will object [10]

The Court: Objection sustained.

Mr. Jones : And ask that the answer be stricken,

because the question has been asked and answered,

and this answer is hearsay testimony.
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The Court: The answer may be stricken.

Q. Do you know who the herder was, do you

know his name? A. No, I don't remember.

Q. Pardon? A. No, I don't remember.

Q. Mr. Landon, did you make a check of the

records in the agency office to determine who owned

the land or had control of the land which you found

the sheep you have described—I will ask you again

to refer to your affidavit ?

A. Who owned the land or who owned—had the

permit at that time?

Q. Who owned it or had control of it by permit

or lease or otherwise?

(No reply.)

Q. First of all, could you tell me whether or not

this was allotted land or not?

A. Yes, it was allotted land.

Q. To whom was it allotted?

A. Well, by gosh, Big Hat, I think, was one of

the allotments.

Q. Is there a number that you refer to? [11]

A. Allotment 2118.

Q. Now, on which description was that?

A. That would be in the Southeast quarter of

Section 32, Township 3 South, Range 21 East, well,

that is allotment 2432, and 2118 is the Southeast

quarter of the Northeast quarter of Section 36, 3

South, 26 East.

Q. And that allotment is the same land on wliich
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you first described the sheep that you found on De-

cember 31, 1943, is that correct *?

A. That is right.

Q. And with reference to the land on which you

found the second band of sheep, do you know whose

allotment that was?

A. That was allotment 3590, and we found the

allotment by finding the section corner of Section

12, Township 4 South, Range 25 East.

Q. Do you know what name that allotment is

under? A. I can't recall right off-hand.

Q. It doesn't state in your affidavits?

A. No, it doesn't state.

Mr. Galles: You may examine.

Cross-Examination

By Mr. Jones:

Q. Mr. Landon, when you made this affidavit,

do you know who made up the affidavit?

A. I think Joe Mast typed it. [12]

Q. Joe Mast typed it? A. Yes, sir.

Q. And he was the forester at the time ?

A. Yes, sir.

Q. Where is Mr. Mast now?

A. I don't know where he is.

Q. I realize this has been a long time ago since

you were out there in this area and saw those sheep,

do you recall anything other than what is on this

affidavit in reference to that?

A. No, I don't. Bill, it has been too long ago.
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Q. Do you recall at the time you were a range

guard, were you stationed out in this area, or what

was your job at that time?

A. Well, I was all over the reservation, when-

ever somebody would report a trespass case or one

of the cattle men had some cattle to count or turn

in or take off, why they would send me out to do

it.

Q. And did you spend your time in the field '^

A. Most of it.

Q. Most of it? A. Most of it.

Q. Who usually reported these trespasses to

you? A. Well, the head forester.

Q. Mr. Mast?

A. No, Mr. Buxton was head forester, Mr. Mast

was junior forester. [13]

Q. And would Mr. Mast and Mr. Buxton usually

go out with you?

A. Lots of times they did, yes.

Q. With reference to this affidavit, do you recall

whether or not—did you make any examinations of

the Crow records at the time this affidavit was

made out, you yourself, that is ?

A. In the office?

Q. Yes.

A. Well, I generally read them when—before I

signed them.

Q. The affidavit? A. Yes.

Q. But you didn't examine the records of the

Crow office?

A. Well, we generally took notes n'o'ht out in
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the field, see, we had our plat books and our note-

books and right out in the field with us all the time,

and we could find a cornerstone, we would mark it

down in our plat book.

Q. I see, and you are certain that this is the land

that these sheep were in, this area at this time ?

A. Yes, sir.

Q. You are certain as to the exact identification

say in this one instance, the Southeast Quarter of

the Northeast Quarter of Section 36?

A. Yes, sir.

Q. Well, how did you identify that point at that

time'? [14]

A. By finding cornerstones of the sections, differ-

ent sections and then we would go and find a cor-

nerstone, it is all pretty well marked in that country,

that part of the reservation.

Q. Did you find these cornerstones or did Mr.

Mast or Mr. Buxton find them?

A. We found them all together, generally all

looked for them.

Q. Do you recall now finding that cornerstone at

that time

A. Yes, I remember finding the cornerstones

now.

Q. Well, did you in reference to this, making out

this report or affidavit, do you know who had the

land leased at the time?

A. Well, Carbon County Livestock Association

had it first, and then T think Cormier's got it after
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that, they was in the Carbon County Livestock Asso-

ciation at one time.

Q. And they had it leased at that time?

A. Yes, sir.

Q. Do you know what kind of a lease that was?

A. It is a grazing lease, five year permit.

Q. One of these grazing leases, do you know

Avhether it is the same kind of a grazing unit permit

that they have now?

A. I don't know whether it is just—I imagine it

runs [15] just about the same, I probably—some

difference in the clauses and the range per head.

Q. Do you recall who informed you of this tres-

pass? A. Well, Mr. Stanton did.

Q. Did you count these cattle or this livestock at

the time these sheep—did you count the sheep?

A. Yes, sir.

Q. Did you count the sheep on Section 12,

Township 4 South, Range 25 East?

A. Yes, sir.

Q. Did you yourself count them?

A. Yes, sir.

Q. Did Mr. Mast count them?

A. Mr. Mast counted them and Mr. Buxton

counted them.

Q. All three counted them all?

A. Yes, sir.

Q. Then you are absolutely—^you are pretty sure

in yoiu- own mind that this—the Carbon County

people had a permit on this share?
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A. I am pretty sure.

Q. I see, thank you.

Examination

Bj the Court

:

Q. Mr. Landon, I am not entirely clear on the

brand on these sheep in the East Half of Section

36, do I miderstand that some had one brand and

others had another brand ? [16]

A. Well, there was some in different band see,

some sheep had some like this figure 8 here, and

some had this 1 plus and some had this Circle F.

Q. So there were three different brands?

A. Three different brands.

Q. Some had the 8, or what appeared to be the

figure and some a 1 plus?

A. 1 plus or 1 cross, and the other is, some had

the Circle F.

Q. Some had the Circle F ? A. Yes, sir.

Q. Do you know how many?

A. No, I couldn't, that would be pretty hard to

count.

Q. But there were the three different brands?

A. Yes.

Q. What about that sheep that you found on

Sections 12 and 13, did they all have the same

brands ?

A. Well, yes, they was pretty much the same

brand on all of them, that is they had the Circle

F and the S and the 1 plus on them.
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Q. Now, do I understand that some had the

Circle F, and some had the 8 and some the bar?

A. Yes, sir.

Redirect Examination

By Mr. Galles:

Q. Mr. Landon, I want to refer to this part of

your af&davit with reference to Section 36 I be-

lieve [17] it is, yes, that is the first count that you

testified here today? A. 36.

Q. I will point out the paragraph to you.

A. Section 36, here it is.

Q. Now, I notice in your affidavit that you say

that these sheep were branded Circle F and identi-

fied as R. B. Fraser's? A. That is correct.

Q. I don't see in your affidavit where there were

part of those 1,085 sheep that had any other brand

on than the Circle F, just to get the record straight,

do you have a recollection that there were other

sheep that had a different brand than the

Circle F?
A. Don't this right here, isn't that the 8 there?

Q. No, that is a Circle F.

A. Well this one before, that looks like the 8

and Circle F.

Q. Well, it looks to me like it was a figure that

is crossed out, I don 't know, we will have to

A. Okay, well anyway, there was in that 1,085,

there was branded with Circle F.

Q. But you don't know whether or not that part

of your affidavit shows an 8 or not, you don't know?
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A. I couldn't swear it, it looks like and it looks

like it has been crossed out, maybe the judge

could

Q. Whose handwriting is that in? [18]

A. Joe Mast's

Q. Does your initial appear there?

A. Right there.

Q. And this is the portion of the affidavit that

is written in with pen, whereas the remainder of

it is typewritten? A. That is right.

Mr. Galles : That is all.

Recross-Examination

By Mr. Jones

:

Q. Mr. Landon, are these corners easy to iden-

tify up there? A. Yes, they are.

Q. Do you know how, how they are marked ?

A. Well, a cornerstone is marked with a 1 and

dash and 4, and the section corners is marked with

a township and range whatever is on it, whatever

one you find.

Q. And when you identify these, did you locate

the corner section corner? A. Yes.

Q. Or was it the quarter corner?

A. Well, we found the section corners.

Q. Did you find any quarter corners?

A. Yes, there is several quarter corners over

there.

Q. Did you locate the quarter corner of the

Southeast Quarter of the Northeast Quarter of Sec-

tion 36, or do you recall? [19]
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A. Well, I don't recall that, I don't recall it,

but I am pretty sure that—I don't recall we ever

found quarter corners or not.

Q. Well, other than this affidavit, could you

testify whether you located the corner of Section 36,

or not, Township 3 South, and Range 26 East?

A. Yes, I think we found them corners.

Q. Mr. Landon, were you present when this affi-

davit was made up or were you just present to

sign it?

A. Well, I don't remember whether I was in the

office that day or not, sometimes I was out and they

would make these, they would take our notes and

they would make—type it up, type up the affidavits

when we would come in, we would have to sign

them and they would hand them to us and we would

read them and sign them in front of the forester.

Q. Do you know who gave the typist the infor-

mation as to this affidavit?

A. He took it off our notes, that we took out in

the field.

Q. Do you know whether or not these were

—

this affidavit was taken off your notes or not?

A. There was some of it, yes.

Mr. Jones: No further examination.

(There being no further examination, the

witness was excused.) [20]
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DALE J. BUXTON
called as a witness on behalf of the Plaintiff, having

been first duly sworn, testified as follows:

Direct Examination

By Mr. Galles

:

Q. Will you state your name?

A. Dale J. Buxton.

Q. Spell the last. A. B-u-x-t-o-n.

Q. Where do you live and what do you do I

A. Live in Billings, I work for the Bureau of

Indian Affairs.

Q. Did you work for the Bureau of Indian Af-

fairs in 1943? A. Yes.

Q. In what capacity?

A. Range conservationist.

Q Was that

A. Detailed out of Billings, I worked out of the

Regional Office.

Q. Out of the Regional Office? A. Yes.

Q. I will hand you an affidavit that purports to

have your signature on it, that is attached to a mo-

tion for a preliminary injunction filed in this action,

and ask you if your signature does appear on there?

A. Yes, right there, the last one.

Q. All right, I wonder if you would review just

the 3rd, [21] 4th and 5th paragraphs and see if you

have a recollection of having executed that affidavit ?

A. Yes, after reading it over I do.

Q. Do you have a recollection now of whether

the matters stated in there are true ?

A. At the time it was written up, yes.
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Q. You have no independent recollection now

that those matters are true ? A. Yes.

Q. Referring to the 4th paragraph, the end of

which contains some handwriting or printing by

ink, and referring also to Mr. Landon's testimony

about the brands, do you know whether or not there

were brands other than the Circle F on that 1,085

head of sheep, or can you tell from the affidavit ?

A. Circle F is the only ones on that.

Q. That is the only brand, what about that little

figure in the front of the Circle F, can you explain

that?

A. He has got an 8 there, I don't remember

whether that's—that was written in afterwards, it

must be branded 8 and Circle F.

Q. Mr. Buxton, I have had two pieces of paper

clipped together, marked Plaintiff's Exhibit 4, and

ask you if your signature appears on either or both

of those? A. Yes.

Q. Now, I will ask you to refer to the longer

page, the second sheet, and ask you if that is the

original [22] typewriting of the affidavit that you

have been testifying from, which is attached to the

motion? A. This is the original, I guess.

Q. Exhibit 4 is the origina] typewritten sheet

of the affidavit attached to the motion ?

A. That is right.

Q. Now, referring your attention again to the

brand, Circle F, of the 1,085 head of sheep, can you

state now whether there were sheep of that group

that had other brands on?
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A. According to this, Circle F is all I can go by.

Q. It shows the Circle F and no other brand on

those 1,085 band? A. Circle F is all.

Q. Do you have any independent recollection of

where the sheep were other than what is stated in

the affidavit that you have in your hand?

A. No.

Q. Just whatever is there?

A. What is in there is all I can.

Q. You say it was a fact at the time you made

it?

A. At the time we made the affidavit, yes.

Mr. Galles : That is all.

Cross-Examination

By Mr. Jones

:

Q. In other words, you have no independent rec-

ollection of this transaction, whatever, other than

what is in [23] this affidavit, is that right?

A. No, it is too long ago, I couldn't—at the time

this affidavit was written, why it was right.

Q. Do you know who prepared this affidavit?

A. Joseph Mast typed it.

Q. And all you did is sign it, is that right?

A. Yes, well, I was there when he typed it of

course.

Mr. Jones: That is all.

(There being no further questions, the wit-

ness was excused.) [24]
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LESLIE W. WESTBERG
called as a witness on behalf of the plaintiff, having

been first duly sworn, testified as follows

:

Direct Examination

By Mr. Galles

:

Q. Will you state your name?

A. Westberg, Leslie W. Westberg.

Q. Where do you live ?

A. I am at Grass Range, Montana, at the pres-

ent time.

Q. What do you do?

A. Well, I am working for a party by the name

of Lawrence Nelson and Al Nelson.

Q. Al Nelson?

A. Six and a half miles south of Grass Range.

Q. Did you ever work for R. B. Eraser?

A. Yes, sir.

Q. That is the same man sitting in the court-

room here today? A. Yes, sir.

Q. When did you work for him?

A. Well, if I can remember right, I believe it

was in '41, '42 and '43.

Q. What did you do for him?

A. Just herded the sheep, I was just a sheep-

herder.

Q. Were you employed by Mr. Eraser on De-

cember 31st, 1943?

A. On December 31st, 1943, no I wouldn't say

for sure whether I was in '43 or not because you

see I was [25] called in the service and I got dis-

charged in '43.
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Q. Whatpart of '43?

A. Well, I went in in '42 and I was discharged

in '43.

Q. What part of '43?

A. In the spring of '43.

Q. And when you got discharged what did you

do?

A. Well, I went back to work for Bob Fraser.

Q. That is the same man here? A. Yes.

Q. How long did you work for him when you

came back from the service?

A. Until that fall.

Q. In the fall? A. Yes.

Q. Do you know what part of the fall ?

A. Well, it was along about haying time.

Q. When would that be ?

A. Well, along the late part of July or August.

Q. I see. When you worked for him during

those months of 1943 did you herd sheep at that

time for Mr. Fraser? A. Yes, sir.

Q. And were any of those sheep marked or

branded? A. Yes, sir.

Q. With what brands? A. Circle F.

Q. Were those Mr. Fraser 's sheep?

A. Yes, sir, all of them. [26]

Q. How do you know it was Circle F that they

was branded?

A. Well, I will tell you, I was working for the

same party that he bought the sheep from see, and

when I moved the sheep down here, why I insisted

to Mr. Fraser, about making the Circle F and put
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an F in the center for the brand, and he said that's

just fine and dandy, I will just have that made and

he went ahead and had it made and that's what he

used all of the time.

Q. Did you do any of the branding yourself ?

A. On some of them, I never branded them all,

but I branded lots of them, branded lambs and

branded old ones, too, after shearing.

Q. Were there any sheep that had a figure 8 or

1 plus on as far as you knew ? A. No, sir.

Mr. Galles: You may examine.

Cross-Examination

By Mr. Jones:

Q. Mr Westberg, is Mr. Fraser the only one

that owns sheep that you were herding in 1943?

A. Yes, sir, he was.

Q. Did anybody else have an interest in these

sheep, to your knowledge ?

A. None whatsoever as I know of.

Q. Did a man by the name of Jeffries from

Joliet have [27] an interest *?

A. Jeffries was my camp tender.

Mr. Galles: What?

A. Camp tender.

Mr. Jones : That is all.
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Redirect Examination

By Mr. Galles:

Q. When you say Jeffries was your camp tender,

what do you mean ? What did he do ?

A. Well, like when you are out in the sheep

wagon, see, there has got to be someone to bring you

groceries and stuff like that, and bring out salt for

the sheep. Well, that's what we call a camp tender,

see. They are supposed to make a trip once a week

with some grub or something like that, to see if

the sheepherder wants anything; but lots of them,

you know, they just let a sheepherder stay out there

quite awhile whether he has got anything to eat or

not.

Q. And do you know whether Jeffries owned any

of these sheep you herded?

A. Jeffries didn't own any of them that I

herded.

Mr. Galles: That is all.

Recross-Examination

By Mr. Jones:

Q. How did you know that Jeffries didn't own

any of the sheep ? [28]

A. Well, if he did own any of them I never did

hear anything ever said, anything about that he did.

Q. Mr. Jeffries was your direct supervisor, is

that right '^

A. Just the camp tender, yes.
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Q. Wasn't he your only contact, between you

and Mr. Fraser, while you were out there ?

A. Yes, sir.

Q. And he give you instructions, is that right?

A. Well, he got his orders on what to do and if

I needed any help he got that from Mr. Bob Fraser

and then he would come out there and told me all

about and move the camp or something. If I had to

move the sheep and different range or something,

you know, I got my instructions from him.

Mr. Jones: That is all.

Re-redirect Examination

By Mr. Galles

:

Q. You had talked to Mr. Fraser though, while

you worked for him?

A. Oh, yes; he come out several different times

to the camp while I was herding sheep and visited

me to see how I ^^as getting along.

Mr. Gralles : Thank you, that is all.

(There being no further questions, the wit-

ness was excused.) [29]

GORDON POWERS
called as a witness on behalf of the Plaintiff, having

been first duly sworn, testified as follows:

Direct Examination

By Mr. Galles:

Q. Will you state your name and where you

live?

A. Gordon Powers; I live at Crow Agency.
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Q. What do you do there?

A. I am—my present title is Land Operations

Officer.

Q. How long have you held that position ?

A. Two years with that title. I have been at

Crow, let's see, ten years last March. I came there

the first of March, 1947.

Q. That is with the Crow Indian Agency"?

A. Yes.

Q. How is that connected with the Bureau of

Indian Affairs?

A. That is the reservation headquarters for the

Bureau of Indian Affairs, to administer the Crow^

Indian Reservation.

Q. What are your present duties, Mr. Powers?

A. My present duties are to supervise the ad-

ministration of the branch of land operations, in-

cludes range management, soil and moisture con-

servation and irrigation.

Q. There has been some reference here to per-

mits and leases, does 3^our office have anything to

do with either or both of those ?

A. My branch administers and is custodian of

the records [30] of the gTazing permits, not for

leases.

Q. Would you tell us just how a grazing permit

is distinguished from a lease so that we fully under-

stand?

A. Well, a grazing permit is a revocable con-

tract ; it is to grant grazing privileges.

Mr. Jones: Your Honor, we mil object to this
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line of testimony and say that it is not the best evi-

dence; this is an interpretation that he is giving

now of an officer of the Indian Department, and I

think the gTazing permit itself is the best evidence

of what kind of an instrument and what its legal

effect is ; that is our position.

The Court: Objection sustained.

Q. Mr. Powers, have you seen the complaint

filed in this action or a copy of it ? A. Yes.

Q. And are you familiar—what is attached to

the complaint as Exhibit B; it is entitled "Grazing

Permit"? A. Yes.

Q. Now that is what you refer to when you say

a grazing permit; it is that type of contract or in-

strument? A. Yes. [31]

Q. Now, we refer to a lease between what parties

are ; is the lease entered into ?

A. Well, a lease—there are two types of leases,

lease contracts that are used by the Crow Indians.

One is a competent lease, and the other ty])e is

termed "Office lease." It is a lease subject to the

approval of the superintendent, this office lease I

refer to. Those are the two types of leases that are

used, and the parties

Q. And the office lease is between one of the

Indians and some other person?

A. The office lease is the contract between the

Indian landowner and the lessee, whoever he may
be, with approval of the superintendent to make it

effective; it is negotiated or advertised for bid,

either one, and, if it is negotiated, it is negotiated
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between the Indian landowner himself and the pros-

pective lessee, then it is not a valid contract without

the approval and signature of the superintendent.

Q. Now when you say the Indian landowner,

that means that he has title to the land ?

A. He holds a trust title. It is a title of owner-

ship subject to the trusteeship management of the

United States Government.

Q. Is that what you would call restricted land?

A. That is right.

Q. Would that be the same as allotted land %

A. Yes. [32]

Q. All right now, a competent lease is between

what type of owner and a third, another party?

A. The competent lease is negotiated by a Crow

Indian or Indian owners, more than one, one or

more, not to exceed five in number, who have been

designated or declared competent under certain

legislation, that gives this, which legislation places

the responsibility for and privilege of negotiating

a competent lease contract for agriculture or farm-

ing or grazing purposes, without the approval of the

superintendent with whomever they may choose as

lessee.

Q. That is because they are competent to handle

their own affairs, I assume ?

A. That is because they are eligible under the

legislation to negotiate such a contract and they

may not exceed five in number.

Q. Does that mean that they have a fee simple

title to the land or is that likewise restricted land?
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A. That is also under a trust restricted patent

deed, trust deed, and it is known as restricted own-

ership.

Q. Mr. Powers, did you bring with you certain

records of your office with reference to count one in

the complaint that you say you are familiar, that is

two bands of sheep, in connection with the notice and

demand for payment of certain monies ad-

dressed [33] to R. B. Fraser?

A. Yes, sir ; I have.

Q. Will you produce that record, please?

Mr. Jones: Your Honor, so I have it, our ob-

jection in reference to this goes to every witness'

testimony.

The Court: That is correct, a continuing objec-

tion so the record may be clear, that the defendant

has a continuing objection as to all witnesses with

respect to any evidence on count one.

Q. What are you referring to now, Mr. Powers ?

A. I am referring to a letter sent by registered

mail.

Q. No, I mean what kind of record?

A. A carbon copy of correspondence retained in

the office files.

Q. Is that part of the official records of your

office? A. Yes, it is.

Q. Are you the custodian of this record ?

A. Yes.

Q. I wonder if you could extract a carbon copy

from your file and I will have it marked.
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Mr. Jones: Well, your Honor, at this time we

think that if they are going to submit, they should

submit the whole record, rather than piecemeal.

Mr. Galles: We don't want to encumber the

record and there are certain [34] things I don't

think are relevant, our purpose is to show a demand

for payment and failure to pay, in accordance with

our allegations of count one of the dollar a head

penalty as alleged.

The Court: I don't believe it is necessary to

show the full record, if Mr. Jones wants to

Mr. Galles: You can look at the whole record to

see if there is anything else you want.

Mr. Jones: All right.

Q. I will hand you Plaintiff's Exhibit 5 and ask

you again if this is part of your official records kept

in the course of business of which you are the custo-

dian? A. Yes.

Q. Will you state what it is ?

A. It is a carbon copy of a letter sent by regis-

tered mail to R. B. Eraser, Billings Hudson Com-

pany, Billings, Montana.

Q. What is the date?

A. Dated January 17th, 1944, and signed with

the signature of Robert Yellowtail, superintendent,

this is a carbon copy.

Q. In the ordinary course of business, what

happened to the original in your experience in your

office? [35]

A. The original is the one which is mailed and

dispatched to the recipient, the addressee.
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Q. As part of Exhibit 5, is clipped a return re-

ceipt for registered mail, is that part of your file

and records also, Mr. Powers'? A. Yes.

Q. And does that show that Mr. Frazer re-

ceived the original?

A. It was signed on January 20th, 1944, and the

signature is J. G. Williams, who has signed as agent

for the addressee.

Mr. Galles: We offer in evidence Plaintiff's Ex-

hibit No. 5.

Mr. Jones: We will object on the grounds and

for the reasons that it is not the best evidence and

no proper foundation has been laid.

Mr. Galles : We will offer it as a business record,

your Honor.

The Court : I think it is admissible as a business

record under the Business Records Act, the objec-

tion is overruled and the Exhibit is received.

Q. Mr. Powers, did you make a search of your

records to determine whether the payment demanded

in Exhibit 5 had been made by Mr. Eraser or any-

one else on his behalf ? [36] A. Yes, I did.

Q. What did you find?

A. I found no evidence of any payment ever

having been received by the agency office.

Q. Does that amount show on your records to be

still due and owing?

A. Well, I don't know just how to answer that,

the records don't show any evidence of payment

having been received, and the record does show that

there was a demand made which has been unfulfilled
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so far as my official records are concerned, that ac-

tion has never been satisfied or completed.

Q. Do you have in your office and among your

records anything to show with reference to whether

Mr. R. B. Fraser had the consent of any Indian or

the tribe to have livestock on any of the lands al-

leged in the complaint ? A. Yes, yes.

Q. What is that?

A. It will be necessary to explain how the basis

upon which these grazing permits are issued, I

think to show where the consent comes from, or lack

of consent.

Q. All right, explain it as best that you think

best?

A. Well the grazing permits are issued as a re-

sult of advertisement for competitive bid, covering

certain designated lands for grazing purposes only,

and [37] before those lands may be actually added

or listed as a part of this grazing permit contract,

the individual allotments, the owners of these indivi-

dual allotments must sign a simple pov;er of at-

torney, identified as a form by the form authority

to grant grazing privileges, and that power of at-

torney authorizing the superintendent to grant these

gTazing privileges under a grazing permit accord-

ing to the Code of Federal Regulations, for grazing

purposes only, and then the superintendent acts in

behalf of the allottee land owner and proceeds to

advertise the permit and the advertisement so stipu-

lates that any lands eligible at the time of advertise-

ment or becoming eligible after the advertisement
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during the five year period of the contract, may bo

added and become a part of that grazing permit,

and it is with the consent of the Indian allottee,

through this power of attorney, that power of at-

torney gives their consent to the superintendent to

contract the land under a grazing permit. Now these

lands on which the complaint alleges trespass are,

or were, lands listed and contracted under a grazing

permit under that system I just outlined.

Q. And the superintendent would be the one who

would give permission or deny permission for any-

one to have cattle on land other than where he had

a [38] permit, lease or owned it?

A. Yes, that is true.

Q. Can you find any record of such consent or

permission having been given to R. B. Fraser for

any of the lands or alleged trespasses described in

the complaint"? A. No.

Q. Mr. Powers, referring to your affidavit which

is attached to the motion for preliminary injunction

on file herein, I will hand you that and ask you if

that is your affidavit? A. Yes, it is.

Q. T might state, for the record, I am now ])]'o-

ceeding to the evidence on count two with this wit-

ness. That is specifically with reference to the tres-

pass, his other testimony heretofore having been

for all counts as it may pertain. Referring to page

three of your affidavit T will ask you to glance at

that and see if that refreshes your memor>' as to

what you did on February 12th and 13th, 1952 ?

A. It does.
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Q. Would you state what you did on that day,

whom you were with and what you did and saw %

A. On February 12th, I received a call from Mr.

Joe Cormier, who advised me that there

Q. Just a minute, you can't say what anyone

else told you, you can say what you did and what

happened [39] as a result of that call?

A. On February 12th I drove alone to what is

known as Range Unit No. 22, which is under graz-

ing permit to the Cormier brothers. Upon arrival

at this Range Unit No. 22, I met Mr. Clem Cormier,

and Mr. Almond Hall, who was on that date a state

brand inspector. And we drove into the range unit

itself, and we met Mr. Joe Cormier and a cowboy

named Albert Newman, who, those two individuals

were on horseback, and as we were talking as a

group, a man who identified himself in answer to my
question as Mr. Roy McGarry drove up. He was in

a four-wheeled drive surplus military vehicle and

Mr. McClarry in response to my questions advised

me
Mr. Jones : Just a minute, to which we object if

he is going to testify as to what Mr. McGarry said,

we will object to it on the gTounds it is hearsay.

The Court: Will you confine just to what you

did.

Q. Just a minute, Mr. Powers, I wonder if I

could confer with Mr. Jones.

The Court: Well, it is about time for a recess.
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(Whereupon a recess was here taken; court

resumed pursuant to recess, parties present the

same as before. Mr. Powers [40] resumed the

witness stand for further direct examination by

Mr. Galles as follows:)

Q. Mr. Powers, I think you had gotten down to

the point where you saw Mr. McGarry, what did

you do then?

A. Well, after we had, the group of us had dis-

cussed what our plans were, we drove over two or

three allotments that were part of the grazing unit

permit, two in favor of the Cormier brothers, and I

had aerial photos, I identified the land which we

were traveling over, and counted the livestock that

I saw who were located on the stretch of land that I

identified by the aerial photographs. I checked all

of the brands on those I could get right close to and

see readily, you understand this was in the winter

time and the hair was quite long, but several of the

cattle had been recently branded and some of the

older cows had such large brands that they were

very easy to identify as VC—let me refer—that is

the right ribs.

Q. How many cattle did you find?

A. I counted a total of 84, there were 82 cows

and 2 steers, the cows, there was no brand on any

of the cows that I could identify other than V('

brand on the right ribs, the two steers had a liraiul

LB connected on their right ribs. [41]

Q. Now this VC and LB brands how were they
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arranged, the letters? A. Well, the VC
Q. Was that arranged the same as you have it

on your affidavit on page 3?

A. Yes, and so is the LB, it is, if you would like

me to try to identify how that is, how the brands are

tied I will, but^

Q. No, I think that is sufficient, Mr. Powers, this

was on February 13th, 1952'? A. Yes.

Q. And on what lands did you find these cattle,

can you step to Exhibit 1 and point out where you

found the cattle ?

A. Yes. I counted 49 cows on the north half of

the southeast quarter of section 33, township 3

South, range 46 East.

Q. Is that marked on Exhibit 1?

A. Yes it is, in red.

Q. It is marked in red %

A. And I counted 33 cows and 2 steers on Lot 2

of section 4, township 4 South, range 26 East, that

is also marked in red on this map.

Q. And I notice the date, written in ink between

the two red areas you have identified as 2/13/52,

does that stand for February 13th, 1952 ?

A. Yes, that is the date on which this action I

have [42] described occurred.

Q. Do you have in your records which you

brought with you a copy of a demand letter for

payment that was sent to R. B. Eraser?

A. Yes, I do.

Q. Will you extract that, please.

A. This is the document.
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Q. Is that part of your official files and records

kept in the ordinary course of business of which

you are the custodian? A. Yes, it is.

Q. I have identified the document marked Plain-

tiff's Exhibit No. 6 and ask you to state what it is

please ?

A. Well, this is a carbon copy of the letter sent

by registered mail to R. B. Fraser, Billings Hud-

son Company, Billings, Montana, dated February

15th, 1952, typed for the signature of L. C. Lippert,

superintendent.

Q. And I notice on the document it says, 'return

receipt requested,' do you have such a return re-

ceipt ?

A. No, that is not with these records, that was

attached to records that had been referred or trans-

mitted to the area office for the reference on through

channels for their records, I don't have it attached

to mine. [43]

Q. Attached to this exhibit is a receipt for regis-

tered article, what does that show ?

A. That shows, that is a receipt issued by the

post office for their acceptance for mailing purposes

of this registered letter, it is

Q. In the ordinary course of business, what

would have happened to the original letter ?

A. It would have been mailed to the addressee,

Mr. R. B. Fraser.

Mr. Galles: The Government offers in evidence

Plaintiff's Exhibit No. 6.

Mr. Jones: We have no objection to the Exhibit
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for the sole purpose for what it is in for, demand.

The Court : I presume that is all it is offered for.

The Exhibit will be received.

Q. Mr. Powers, do your records show that the

money demand made in Exhibit 6 has been paid by

Mr. Eraser or anyone on his behalf"?

A. No, the records show no evidence of any

kind of payment having been received by the office.

Q. Will you please refer to your affidavit at-

tached to the motion for preliminary injunction at

the bottom of page 4, I might state for the court

that we are now proceeding to count three. I will

ask you if on January 5th, 1955, you did anything

with reference to cattle and coimting cattle? [44]

A. Yes, I did.

Q. What did you do !

A. January 5th, 1955, I drove from the agency

to what is known as Range Unit No. 19, which was

permitted under the grazing unit permit to the Cor-

mier brothers at that time, and I entered the range

unit about 10 o 'clock in the morning and counted ; T

observed twenty head of horses grazing on an allot-

ment that I identified from aerial photographs again,

as the northeast to the southeast quarter of section

27, township 1 south, range 27 east, and after having

counted those twenty head of horses I proceeded on

through the range unit No. 19, and observed a bunch

of cattle grazing on what I identified from the aerial

photograph as the north half of section 27, township

1 south, range 27 east.

Q. Did you say how many cattle ?
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A. No I didn't, just a bunch of cattle, so I drove

on closer to this bunch of cattle, and as I was driving

towards the cattle I observed a horseman, a cowboy

riding a small sorrel horse with four white socks,

and white blaze in his face, you might think that was

funny but he was riding away from me and I saw

the blaze on his face anyway, I had my binoculars

with me and of course I tried to see, it was quite a

ways away, so I tried to see if I could recognize the

individual on the horse, which I could not, but as I

was observing the horse riding away from me, [45]

the cowboy stopped and as they were stopped, the

horse swung his head aroimd so I could see the

blaze in his face on off out of that area, and as I

continued then into the bunch of cattle, and they

were quite gentle cattle, they were all good looking

young heifer cattle, looked to me like they could be

registered cattle, they were of that appearance and

I couldn't find any brand anywhere and I had the

binoculars of course in use and couldn't find any

ear tag which, which sometimes you find on regis-

tered animals, and I couldn't identify or observe

any horn marking or brand either, so I was not

able to identify any markings on these young heif-

ers, so I counted them, it was easy to drive right

through all of them and I counted 42 head, all on

this area I have already described. After I got

through counting them, I drove over the rest of the

area that was under permit to Cormier brothers, in

this range unit 19, and I observed many bed grounds

that had been recently used on this permitted land
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those bed grounds were very, very obvious, scattered

throughout this local area. After I left this—well,

after I got through counting the cattle, I went on

through the range unit and went to the Pryor Creek

blacktop highwa}^, along Pryor Creek, and that was

just downstream, down to the north of range unit

19, I proceeded on up the highway northward to-

ward the town [46] of Pryor, and as I drove past

the cow camp, that from to my knowledge has been

used for many years by R. B. Fraser and his live-

stock operations, for a cow camp headquarters, I

observed this same sorrel horse in the corral right

off the highway, and a man, well there were two men

in the yard, around this cow camp, I drove on by,

to conduct some more livestock counting business,

over on Sage Creek. And then I returned in the late

afternoon, and returned through this same area and

and went back to Crow Agency.

Q. Did you make a determination of the owner-

ship of these 42 head ?

A. Well, I attempted to, not having any brands

to go by, but all I could—the best I could do was to

consult the individual that I had seen on this sorrel

horse, and all I know is what he told me.

Q. Does your record show that any demand was

made for payment of these 42 cattle ?

A. Yes, it does.

Q. Will you produce that?

A. I think I will just pull that

Q. I have had the documents you handed me,
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marked Plaintiff's Exhibit 7 and ask you if these

are part of your official files and records kept in the

ordinary course of business, of which you are the

custodian ^ [47] A. Yes, they are.

Q. Will 3'OU state what those documents consist

of?

A. These are two identical carbon copies of a

letter sent by registered mail addressed to R. B.

Fraser, 2015 First Avenue North, Billings, Montana,

dated January 10th, 1955, typ^d for the signature

of L. C. Lippert, superintendent of the Crow Indian

Agency.

Q. How about the smaller papers attached ?

A. On one of these carbon copies is a receipt for

registered article, post office receipt, signifying re-

ceipt of this letter for mailing purposes, and to the

other carbon copy is attached a return receipt, and

this return receipt was signed January 12th, 1955,

by Don W. Scott, as agent for the addressee.

Mr. Galles: The Government offers in evidence

Plaintiff's Exhibit No. 7.

Mr. Jones: We will object to it on the grounds

it is incompetent and irrelevant; I might say that

insofar as the demand is concerned, I don't l^elieve

any demand is necessary, your Honor.

The Court: Objection overruled and the exhibit

may be received.

Q. Does your record show whether the $42.00

demanded in Exhibit 7 has been paid by the d(>-

fendants or any of them or anyone on their behalf?

A. No, the records do not show anv evidence of
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any [48] payment of that $42.00 ever having been

paid.

Q. Referring now to page 7 of your affidavit

attached to the motion for preliminary injunction,

calling your attention to July 8th, 1955, did you

observe any livestock in the course of your official

duties on that day?

A. Yes, I did, I drove to Range Unit No. 19 on

July 8th, 1955, and that range unit being under a

grazing permit to the Cormier brothers, at about

7 :30 or 7 :45 that morning on July 8th, I entered the

range unit and mounted a horse that had been left

there at the fence line for me to use and rode on

into the range unit, and as I was riding into the

range unit I observed several riders to the southeast

of me, about a mile or so, and I rode out to meet

them and they were bringing a herd of horses to-

wards me, and I joined them and I helped to hold

this herd of horses in a fence corner, located on lot

5, section 21, township 1 south, range 27 east, and

there were present Joe Cormier, Clem Cormier, Pat

Cormier, and a cowboy introduced to me as George.

These individuals held these horses in this fence

corner while I attempted to identify the brands of

these horses. With the help of these cowboys, I man-

aged to identify twenty-one, well let me check this

affidavit just a moment—eighteen horses and three

mules, there were twenty-one animals altogether.

These animals had [49] various brands that are as

shown on this affidavit that I am referring to.

Q. I wonder if we might stipulate that the de-
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scription of the horses or mules with the brands as

appearing on the bottom portion of page 7 in the

witness' affidavit might be incorporated into the

record rather than having to read it all?

Mr. Jones : In other words, he will testify to that

is what he saw?

Mr. Galles: Those are the animals he saw and

the brands he observed, is that correct?

A. Yes, that is correct.

Mr. Jones : No objection.

The Court: It is the court's understanding that

this will be incorporated into the record, the refer-

ence to the description on page 7, is it ?

Mr. Galles: The bottom portion of page 7 de-

scribed mules and horses and the brands found

thereon.

The Court: That will be incorporated into the

record as the testimony of this witness.

A. Do you wish me to continue with what I did

that day ?

Q. Yes. A. After we [50]

Q. Wait a minute, does that total three mules

and eighteen horses, the description that we stipu-

lated into the record ? A. Yes, that is

Q. I think that is sufficient, Mr. Powers, I think

you have said when, where and identified the live-

stock.

A. Well, I had to identify the land on which

these horses had come.

Mr. Jones : We are going to object, your Honor,

to any testimony in reference to where these animals
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were picked up for the reason that in the affidavit,

shows that this witness does not know where they

were picked up, he was not present at the time, he

only saw them when they were over here in this cor-

ner, I don 't think he can testify to that, it is hearsay.

Mr. Galles: Well, let me see, I don't know

Q. Do you know where these animals and horses

were found before they were driven to the corner of

the fence you have described? A. No, I don't.

Q. Somebody else told you %

A. Yes, I was shown the location, I know the

land, identified the land on which the horses were

when I first saw them. [51]

The Court: A¥ell you have already described,

that is lot 5.

A. No, your Honor, that was where we ended up

with the horses, but

Q. Well, lot 5 is where you drove them into the

corner? A. And counted them, yes.

Q. That is not where they were found grazing

and

A. Lot 5 is not where I first saw them, and I

don't know whether that is where anyone else saw

them or not.

Q. Now, referring to the past page of your affi-

davit, page 8, did you observe some cattle in the

course of your official duties on July 28th %

A. Yes.

Q. Do you have records with you showing that a

demand was made for payment of livestock, ad-

dressed to R. B. Eraser, with reference to the July

8th count that you made % A. Yes, I do.
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Q. I am trying to go too fast I guess.

A. I didn't point it out on the map, the location

of those 42 head.

Q. I have had the document you handed me

marked Plaintiff's Exhibit 8, and ask you if this is

part of your official files and records kept in the

ordinary course of business of which you are the

custodian *? [52] A. Yes.

Q. Will you state what it is please, what they

are?

A. It is a carbon copy of the letter sent by regis-

tered mail addressed to R. B. Eraser, 2015 First

Avenue North, Billings, Montana, dated July 14th,

1955, typed for the signature of L. C. Lippert, super-

intendent, and it also—this document is supported

by a receipt for registered article from the Crow

Agency post office, and that registered article was

this letter, and also has a return receipt signed with

date of delivery, July 15th, 1955, bearing the signa-

ture of Wayne Devons, it is difficult to read, but it

looks like it is D-e-v-o-n-s, and that is the signature

signed as an agent for the addressee.

Q. R. B. Fraser's name appears on this regis-

tered return receipt ^ A. Yes.

Q. However A. Yes, it does.

Mr. Galles: The Government offers in evidence

Plaintiff's Exhibit No. 8.

Mr. Jones: We will object to Plaintiff's Exhibit

No. 8 on the grounds and for the reasons that no

proper foundation has been laid, it is incompetent,

irrelevant and immaterial.
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The Court : Objection overruled, the Exhibit will

be received. [53]

Q. Do your records show whether or not payment

has been made pursuant to the demand contained in

Exhibit No. 8, payment by R. B. Eraser or anyone

else on his behalf?

A. The records don't show any payment ever

having been received by the agency.

Q. Now referring to page 8 of your affidavit, did

you make a count of livestock in the course of your

ofacial duties on July 28th, 1955?

A. Yes, I did.

Q. Will you describe what you did and saw*?

A. Well, I entered this range unit number 19,

which was under grazing permit to the Cormier

brothers, on July 28th, around 11:00' a.m., and I

went, I drove through the land under grazing per-

mit and counted eight cows and three calves, all of

which were branded VC on the right ribs. These

eleven animals were located on the north half of

section 27, township 1 south, range 27 east, and I

identified that land by use of aerial photographs,

and I continued on through the range unit and I

again counted eighteen horses and three mules on

the northeast quarter of section 22, township 1

south, range 27 east. These horses were quite wild

and naturally I was in a jeep and I wasn't able to

proceed—get anywhere near close enough to actually

read any brands, but I had seen these individual

horses and [54] mules on numerous occasions, and

several of them I could positively tell as being the

same animals that I had seen time after time, you
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get to know these animals when you see them after

quite a few times.

Q. Were these the same ones you saw on July

8th, 1955?

A. Yes, in my opinion they were identical to the

same horses that I had actually counted the brands

on, on January 5th, I would not say that they were

all, I wouldn't be able to say that they were all the

same animals, but there were numerous animals in

this herd that certainly looked to me to be the same

identical animals that had been in the herd that I

had counted previous to this.

Q. I wonder if you would step to Exhibit No. 1

and point out to the court where you found the eight

cows and three calves, branded YC, on July 28th,

1955?

A. They were on the land I have already de-

scribed, but it is in red, it is the north half of sec-

tion 27, township 1 south, range 27 east, colored in

red on this map, with the date on there of 7/28/55.

Q. I notice some other dates, what is it, January

1, 19—January 5, 1955, now that refers to I think

coimt three, and is that where you found the 42

cattle you testified to?

A. Yes, that is the same ownership of land,

same [55] allotment and description.

Q. I wonder for the convenience of the court if

you would mark with Roman numerals on Exhibit

No. 1 not that you saw them there, but just mark

the Exhibit for the assistance of the court where

Mr. Landon and Mr. Buxton saw the sheep that

they refer to
;
you heard their testimony ?
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A. Yes, I did.

Q. Will you mark a large Roman numeral one

besides each of those places they testified too,

please "? A. Is that adequate f

Q. Yes, and then with reference to count two,

where you saw the 82 cows and 2 steers on Febru-

ary 13th, 1952, will you put a Roman numeral two

at that point? A. (Witness complying.)

Q. And likewise where you saw the 42 head of

cattle in count three, on January 5th, 1955, will you

place a Roman numeral three?

A. (Witness complying.)

Q. And what is marked on the Exhibit as July

8th, 1955, will you put a Roman numeral four,

please? A. (Witness complying.)

Q. And finally, where you saw 8 cows and 3 calves

on July 28th, 1955, put a Roman numeral five.

A. (Witness complying.)

Q. Now, so the record may be straight, it is not

where [56] the Roman numerals are, but it is the

red marking on the Exhibit identified by Roman
numerals adjacent thereto. A. (No reply.)

(Whereupon the court then recessed for

noon ; court resumed pursuant to recess at 2 :00

o'clock p.m., parties present the same as

before.)

(Mr. Gordon Powers resumed the witness

stand for further direct examination by Mr.

Galles, as follows:)

Q. Mr. Powers, I will hand you Plaintiff's Ex-

hibit No. 2 which has been received in evidence by
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stipulation, and ask you if you prepared that docu-

ment? A. Yes, I did.

Q. And will you explain what it portrays,

please ?

A. It portrays the unit boundary for range unit

number 22, as of March 5th, 1952. It also indicates

the range unit number 22 boundary that was in

effect during the five-year permit period, December

1st, 1945, through November 30th of 1950.

Q. That is indicated by a different colored

boundaries with the legend that will indicate what

you have just said?

A. Yes, and within those boundaries as indi-

cated, are also colors representing the different

types of land use control, the green color, would you

like me to identify the legend with what the map
shows? [57]

Q. Well, does the legend reveal what you were

about to say?

A. Yes, I have already stated that, that the

colors represent the different types of land use con-

trol within these boundaries.

Q. Now you say that there are two five-year

periods covered from '45 to '50? A. Yes.

Q. And '50 to '55?

A. Yes, those two five-year contract periods.

Q. Now you mentioned, some date in between, I

think you said 1952 ?

A. That legend, this legend and the unit boun-

dary, the legend on land use control was in effect

at the time, on March 5th, 1952.
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Q. How about the land generally within the

boundaries indicated by the two five-year periods,

was that disregarding the land use control, do those

accurately describe the two units for the various five

year periods indicated, if I make myself clear!

A. Those unit boundaries for the two different

five-year periods enclose these various tracts of

land, but the status of control did not remain the

same for all of the duration of both of those five-

year periods.

Q. I see ; now this, you say, is range unit number

22? A. Yes. [58]

Q. When you say range unit number 22, what do

you mean, is that parcel of land that is permitted

to some particular person "?

A. Yes, that is the number identity given to the

land included in the grazing permit issued to the

Cormier brothers. I should state that that is the

identity of the unit number, that was permitted to

the Cormier brothers for grazing purposes.

Q. I see, so that during the two five-year periods

indicated on Exhibit No. 2, this range unit number

2, whether the former or latter five-year period, was

during that ten permitted to the Cormier brothers'?

A. Yes, under that number 22.

Q. Under number 22? A. Yes.

Q. Did R. B. Fraser have anything to do with

range unit number 22? A. No.

Q. Now I will ask you, I will hand you Plaintiff's

Exhibit No. 3 and ask you if you prepared that

document ?
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A. No, I did not prepare this document.

Q. Are you familiar with if?

A. Yes, I am.

Q. What does it portray?

A. It portrays the land enclosed within the boun-

daries [59] of range unit number 19, and some por-

tions of adjacent lands outside of the unit boundary

of unit number 19.

Q. Who has range unit number 19 under permit ?

A. At the present time it is permitted to the

Cormier brothers.

Q. And who had it prior to that time ?

A. Up to December 31st, 1954, and for two con-

tract periods at least prior to that date, it was per-

mitted to R. B, Fraser. Since December 1st, Decem-

ber 31st, 1954, I should say, since January 1st, 1955,

it has been permitted to the Cormier brothers.

Q. Now you mentioned some land outside of the

unit, what kind of land is that and who has control

of it, if you know?

A. Those lands portrayed here outside of the

ranoc unit boundary are controlled either by fee

patent or by competent lease or by office approved

lease, and if I can identify the control, it is listed by

the legend on those lands.

Q. The legend states who had the lease oi- the

deed outside of the range unit? A. Yes.

Q. And in each case is it to the same person ?

A. No, to various persons.

Q. I see, but the Exhibit explains who has the

control [60] of those various ones? A. Yes.
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Q. Now, Mr. Powers, proceeding to count six of

the complaint I will ask you to refer to your affidavit

attached to the motion for preliminary injunction

and to the first page thereof?

A. I don't have that.

Q. I am sorry; did you in the course of your

official duties on January 31st, 1952, make a live-

stock count in connection with this case?

A. Yes, I did.

Q. Will you state what you did and what you

found %

A. On January 31st, 1952, I drove to range unit

number 22, arriving shortly after 8 o'clock in the

morning, and upon my arrival I met Joe and Clem

Cormier who were on horseback. I talked with them

a few moments and proceeded in along to the unit

by jeep and the Cormier's remained on horseback.

Q. Now which unit is that ?

A. Range unit number 22.

Q. Permitted to whom ?

A. Permitted to the Cormier brothers.

Q. All right.

A. I had aerial photographs and I identified land

control so I would know what allotments I was on,

and I counted 27 cattle branded VC on the right

ribs, on the southwest quarter of section 33, [61]

township 3 south, range 26 east. This affidavit lists

range 27 east, but that is a typographical error, it

should be range 26 east, and I further counted 28

cattle branded with a VC right ribs, and also a brand
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identified as [2] on the right ribs, grazing on lots 2

and 3 in section 31, township 3 south, range 26 east.

Q. I wonder if you would step to Exhibit No. 1

and identify where you found those two sets of cat-

tle? A. (Witness complying.)

Q. Is that marked in red ?

A. No, it is not.

Q. I wonder if you would take my pen and mark

on Exhibit 1 where you found the 27 cattle branded

VC on the right ribs.

The Court: What identification marks are you

using there 1

Q. Well, I will have him put it in there.

A. Shall I color that solidly or cross-hatch it

or

Q. Why don't you cross-hatch the land descrip-

tion that you have recited on which you found these

cattle

f

A. (Witness complying.)

Q. And then above it, will you write Roman nu-

meral six and put the date on which you found

these cattle?

A. Roman numeral number seven?

Q. Roman numeral number six.

A. (Inaudible.) [62]

Q. Would you indicate in the same manner where

you found the 28 head of cattle branded VC or [2]

on the right ribs ?

A. I will have to consult my plat book now to see

the location of those lots in that quarter section.

Q. Now you have marked out an area and cross-

hatched it where you found the 28 head of cattle,
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is that right? A. Yes.

Q. Now will you put also the Eoman numeral

six and the date on which you observed those cattle ?

A. (Witness complying.)

Q. Now in searching your records did you de-

termine who had the permit or other right of pos-

session of the land you have marked on Exhibit 1

just now? A. Yes, I did.

Q. Who had that?

A. It was under grazing permit to the Cormier

brothers.

Q. Was a similar registered letter sent to R. B.

Eraser in connection with the cattle you have just

described %

A. No, no there was no demand made.

Mr. Galles: And I might state the Governmc^nt

is not claiming any monetary recovery on that.

Q. Referring to page two of your affidavit, did

you on February 4th, 1952, have an occasion to make

a [63] livestock count in connection with this case?

A. Yes, I did.

Q. Will you describe what you did?

A. On February 4th, 1952, I again entered range

unit number 22 under permit to the Cormier broth-

ers, and identified the land on which I was located,

and I counted 73 cows branded VC right ribs, or

[2] on the right ribs, on the southwest quarter of

section 33, township 3 south, range 26 east again,

rather than 27 east as it says in this affidavit.

Q. That should be on 26 east?

A. Yes, it should.
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Q. Did you see any other cattle at that time or

place ?

A. Yes, I did, I also counted 136 steers, I

couldn't identify any brand on these steers, but they

were—they all had their tails bobbed, the brush of

their tail had been bobbed off, and

Q. Will you step to Exhibit No. 1 and mark in

with a cross-hatching, going the other direction, on

the Exhibit, where you found the 73 head of cattle.

A. (Witness complying.)

Q. Now will you write in the date on which you

observed these cattle and put the Roman numeral

six beside it?

A. Roman numeral number seven.

Q. Number six, this is still count six.

A. (Witness complying.)

Q. Thank you. Did you bring with you at my re-

quest the [64] office copy in your office of what is

attached to the complaint as Exhibit B with the

various attachments'? A. Yes, I did.

Q. Will you produce that please, may I have it

for marking?

A. (Witness taking document out of file.)

Q. Is this Plaintiif 's Exhibit No. 9 which you

have handed me and I have had marked, part of

the official files and records of your office kept in

the ordinary course of business and of which you

are the custodian? A. Yes.

Q. Will you state what it is please?

A. It is a copy of original grazing permit with

its supporting modification, grazing stipulations,
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land schednles, bond, performance of bond the

pledge, and certificate of award that was issued in

the name of R. B. Fraser, 106 Clark Avenue, Bil-

lings, Montana.

Q. Are there signatures affixed to the grazing

permit? A. Yes, there are.

Q. Is there a signature that purports to be E. B.

Fraser 's affixed? A. Yes.

Q. And other original signatures?

A. Yes.

Q. Do you know where the original typewritten

document is ? [65]

A. I, I am certain that it would be in the general

accounting office in Washington, because at ihoi

time we were sending all originals of our grazing

contracts, permit contracts to the general account-

ing office for filing.

Q. Can you state that the exhibit you hold in

your hand is an accurate, what you might call a

duplicate original of what was the original type-

written gi-azing permit ?

A. Yes, this is.

Q. Is this part of your official files and records

as it exists? A. Yes.

Q. And no changes have been made in it since

it was executed? A. No.

Q. That it is now in the same condition as it was

when it was executed? A. That's correct.

Mr. Galles: Offer in evidence Plaintiff's Exhibit

No. 9.

Mr. Jones: No objection.



r.^. United States of America 175

(Testimony of Gordon Powers.)

The Court: Plaintiff's Exhibit 9 may be re-

ceived.

Q. Xow. ^Ir. Powers. I am g-oing- to hand this

motion back to yon with your affidavit affixed, and

will you refer to page -A of your affidavit please ? [66]

A. (Witness complying". ")

Q. Did yon on November 4. 1954. make a live-

stock count in connection with Exhibit 9, and this

case? A. Yes, I did.

Q. TTonld you state what you did and found?

A. Well, on Xovember 4th. 1954, in the com-

pany of Range Management Assistant. C. R. Pil-

geram. I entered range unit number 19. that was

permitted to Mr. R. B. Eraser at that time, and

counted all of the livestock that I could conveniently

locate from jeep travel, and I counted 196 cattle,

95 calves besides these 196 mature animals, and IT

hoi^ses, all gTazing within the exterior boundaries of

range miit nimiber 19.

Q. Xow, is that the same land that was permitted

to Mr. Eraser under Exhibit 9 that you have just

identified ?

A. Yes. that is that small map. Exhil^it 9. excuse

me I would like to be

Q. Xo. I was referring to this Exhibit ?

A. The contract.

Q. The contract?

A. Yes. Yes, those are the lands that are covered

hy that grazing permit contract, that is where E

found these cattle on lands

Q. And is also described in Exhibit No. 3?
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A. I would like to study this just for a moment

to be sure of this legend, yes, it is also, this is

the [67] land covered in the grazing permit contract

itself.

Q. Which is Exhibit 9 <?

A. Which is Exhibit 9, on which I found, I

counted these cattle on November 4th, cattle and

horses, as I identified as being permitted to R. B.

Fraser on that date, on this Exhibit No. 3.

Q. Did you identify this ewestock—^you just

referred to by brand"?

A. Yes, the brands I observed were VC on the

right ribs and circle Y, that is a Y enclosed within a

circle on the left ribs, and circle H, which is an H
enclosed within a circle on the left shoulder, and

the horses were so wild I Avas not able to get close

enough to determine any brands.

Q. Now, Mr. Powers, in Exhibit 9, does it pro-

vide for a certain number of livestock or animal

units or whatever you Avant to call it, to be gi-azed

in accordance with that contract?

A. Yes, it stipulates the maximum number of

animal units or cattle as a class of livestock that can

be grazed within, on the lands described in this Ex-

hibit No. 9.

Q. Now will you refer to 9 and tell us how manj^

cattle or other units were permitted at the time that

you observed these heifer cattle on November 4th,

1954?

A. On November 4th, 1954, the grazing permit

contract stipulates the maximiun number of cattle
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to be grazed, [68] is 41 cattle—no, let me restate that

again, a total of 123 cattle, for year long grazing,

that is twelve months' use in the year, and that 123

cattle is broken down to a stocking of 82 cattle for

12 months' year long use, on what we call the per-

mitted land, that is non-competent owned, that the

superintendent permits for the Indian owner under

the power of attorney entitled 'Authority to Grant

Grazing Privileges'. The balance of the 123 head or

41 cattle for year long use represents the maximum

stock to be grazed upon what is termed as on and

off grazing privileges, under the grazing permit.

Now that on and off stocking is based upon the

carrying capacity of the range land controlled by the

peiTnittee, independently of the Crow Indian office.

In this case, it is comprised of competent lease land

and fee patent deeded land, and the permittee grazes,

the permittee voluntarily offers that for an on and

off use, to be used in common and concurrently with

the permitted land as one operation.

Q. Now it is alleged in the complaint that there

was 196 head of cattle, is that—and that is what you

testified to? A. Yes.

Q. And seventeen head of horses ? A. Yes.

Q. In the comy)laint it does not say anything

about the [69] 95 calves, do you count those in com-

puting your carrying capacity ?

A. No, we do not, anything under- weaning age,

we do not count against the stocking rates.

Q. Now, is there a difference between horses and

cattle as far as the permitted carrying capacity of

this particular land is concerned ?
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A. Yes, there is, the horses are computed at the

rate of two horses equivalent to three cattle for ani-

mal unit determination.

Q. Is that by custom, or is it specified in the

contract, or

A. That is the administrative determination of

equivalent ratio between cattle and horses for this

Billings area within the Indian Service.

Q. That is universally accepted in the livestock

business also, isn't it?

A. Yes, it is universally accepted by all of the

permittees that do business with the Indian Service

on the Crow Reservation.

Q. Just out of curiosity, do sheep convert to a

different ratio?

A. Yes, they are converted at the rate of four

sheep equivalent to one cow.

Q. Now, as a result of the contract and the num-

ber of cattle and horses you found on November

4th, 1954, on the permitted land described on Exhi-

bit 9, can [70] you calculate the number of cow

units that were in excess that the contract permit-

ted?

A. Well, I have already calculated it. Would

you like to have me calculate it again or just give

you the figures ?

Q. Explain how you did it and then your result ?

A. Well, of course, the 196 cattle represent 196

animal units for stocking computation. The seven-

teen horses must be converted to cow units by the

ratio of two horses to three cattle, that is of course
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the same as one and a half horses equal one cow, so

if we take a half of seventeen, which comes to eight

and a half, and you can't split the animal, so you

would have to go to, you would have to add eight

and nine, let's see, that would be twenty-three, that

would be sixteen, six, you would have to take nine

more animal units to add to these seventeen horses

to make that equivalent of one and a half horses to

one cow, which would give you a total of twenty-six

cow units then.

Q. Seventeen horses equal twenty-six cow units ^

A. Twenty-six cow units, you add the twenty-six

cow units to the 196 cattle, and I hope I get what I

want.

The Court : I think you will have to make it eight

instead of nine.

A. That is right, we dropped the half in this

case, [71] we made it eight instead of nine, and you

can't cut one of them in two, so we come up with a

total of 221 cow units, exclusive of calves of course,

they are not counted.

Q. Then in arriving at the 98 cow units alleged

in the complaint, in excess of the number authorized

and permitted, you deduct the 123 from the 221,

coming up with 98 ? A. Yes, that is right.

Q. Now we have alleged in our complaint, that

the sum of $2,466.66 is due; how do we arrive at

that?

A. Well, I have a document that has those figures

on it, but we arrive at that by the penalty stipulated

in our regulations for overstocking authorized per-

mitted stocking.
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Q. Is that a part of Exhibit 9 that you have

identified and has been received, that is the regula-

tions ?

A. Yes, it is stipulated in that contract, grazing

permit contract, do I have it here, yes I have it

here, I would like a moment to refer to another one

of my records here in this

Q. Well, it is a mathematical computation, is it

not, Mr. Powers % A. Yes, it is.

Q. And when you refer to the stipulations, I

have in my hand Exhibit 9, you refer to what is the

printed paper, entitled 'Range Control Stipula-

tion"? [72] A. Yes.

Q. And particularly to paragraph 3, I believe 1

A. Yes, that is the one.

Q. And will you explain just how that amount of

money that is claimed to be due is figured?

A. It is paid on a one and a half times the regu-

lar rate per head that is charged under the face of

the grazing permit for all livestock or animal units

in excess of that which is stipulated by the grazing

permit.

Q. In other words, you take 98 animal units, mul-

tiply it by one and a half times the rate per head

agreed upon in Exhibit 9 ? A. Yes.

Q. For each animal in excess—and that is the

multiplication process you go through I

A. Yes.

Q. Now, will you state what the rate per animal

unit is in the contract as portrayed by Exhibit 9 ?
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A. The rate per head stipulated was $16,778 per

head, per season, that is for the year long use.

Q. Now, that is in the original contract, did the

modification that is attached and made a part of

Exhibit 9 change that in any way ?

A. No, it did not change the rate per head.

Q. That remains the same?

A. Yes, it does. [73]

Q. What did the modification do, incidentally, to

the original contract *?

A. It removed 40 acres of land from Mr. Eraser's

grazing permit, because that 40 acre tract had been

sold to a non-Indian, and a fee patent issued which

removed, which converted it from restrictive status

to a fee patent status.

Q. And by doing that, did it reduce the number

of animals that he was authorized to have on the

—

under the contract? A. Yes, it did.

Q. By how many ? A. One animal unit.

Q. And it reduced it from what to what %

A. From 83 head to 82 head for year long graz-

ing on the permitted land, and the total including

the on and off carrying capacity, reduced from 124

to 123 cattle year long use.

Q. When you were testifying before, you did use

the modified figures as reduced by the modification ?

A. Yes, in these, in the maximum animal units

that were authorized to graze, yes, because that

modification was effective back in 1951, I believe,

and these figures were computed as of 1954, and
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that modification was still in effect at the date of

November 4th, 1954.

Q. I wonder if for the record, Mr. Powers, if

you [74] would just multiply out and summarize

what you have said, that is 98 cow units which are

the number in excess of that authorized and per-

mitted, times the one and a half times the rate under

the contract? A. Let's see.

Q. This is always an anxious moment to see if

it comes out.

A. Well, I have a figure of $2,466.36, is that

fairly close?

Q. That is close enough, this says 66c, we will

let your—would you read that amount again,

please ?

A. Two thousand four hundred and sixty-six

dollars, thirty-six cents and six mills.

Q. Mr. Powers, was a demand made upon Mr.

Fraser for that sum or similar sum?

A. Yes, I believe it was.

Q. Do you have any records of your office that

show that ?

A. Yes, I think I do, if I can look here a mo-

ment. I must be looking in the wrong one, here is

a (inaudible)—yes, that it is.

Q. May I, is that, you have now found the docu-

ment that makes a demand upon Mr. Fraser for

that sum? A. Yes, I do have.

Q. May I have it so that it can be marked. I

hand you what has been marked Plaintiff's Exhibit

No. [75] 10 and ask you if this is part of your
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official files and records kept in the regular course

of business of which you are the custodian?

A. Yes, this is a copy of my official files.

Q. Will you state what it is please ?

A. It is a carbon copy of a letter sent by reg-

istered mail addressed to Mr. R. B. Fraser, in care

of R. B. Fraser, Incorporated, 2015 First Avenue

North, Billings, Montana, dated November 26th,

1954, for the signature of J. M. Cooper, Area Di-

rector.

Q. Now, was that prepared in your office or did

you receive this from some place else ?

A. I received this as a copy from our Billings

Area Office, it was not prepared in my office at

Crow Agency.

Q. You mentioned this as having something to do

vvith the cancellation of the permit, is that handled

in your office, the cancellation '?

A. No, that was not at that time, the approving

officer at that time was the Area Director, the officer

who approved the grazing permit, and therefore he

was the one who cancelled the permit and this was in

reference; this document also represents a notice

of cancellation of permit.

Q. Prepared by a different office than the one

you are in?

A. Prepared in the Area Office. [76]

Q. Who makes the demand, what office makes

the demand for this $2466, is that your office or tlie

area office ?
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A. Well, in this particular case the area office

made the demand.

Mr. Galles: I don't think I will offer this then,

your Honor.

Mr. Jones: Could I look at that a minute?

(Whereupon a short recess was here taken;

court resumed pursuant to recess, parties

present the same as before.)

(Mr. Gordon Powers resumed the witness

stand for further direct examination by Mr.

Galles, as follows:)

Q. Mr. Powers, the record in this case showed

that the complaint was filed on December 24th,

1955, have you had occasion to make any livestock

counts since that date involving any of the de-

fendants in this case? A. Yes, I have.

Q. Do you recall them independently or would

it be necessary to refer to memorandum you have

prepared ?

A. I will have to refer to the record, there has

been many cases, many dates and I would request

permission to.

Q. Did you prepare the memorandum your-

self? [77]

A. Yes, these memorandums of record, I did

prepare.

Q. Do you have a summary of them that you

prepared ?

A. Yes, I did prepare a summary of them.
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Q. I have had the summary that you prepared

marked Exhibit 11, and I will ask when you pre-

pared that and from what documents or records ?

A. Well, I prepared the summary sometime in

early June or late May of this year, 1957, I don't

recall the exact date.

Q. And from, did you prepare them from other

documents 1

A. I prepared them from the documents of

record, that report, the results of my field investi-

gations.

Q. And the documents from which you made this

summary were they i^repared by you?

A. Yes, they were prepared by me.

Q. Now referring to that summary, will you

state in chronological order, if possible, when you

made a livestock count following the filing of the

complaint in this action ?

A. On March 21st, 1956, I made a field investi-

gation of range unit No. 19 under permit to the

Cormier brothers.

0. What did you find?

A. On that date I counted fifty-nine cattJf* beai--

ing brands [8] on the left hip, [4] on the left

shoulder, VC on the right ribs, and [9] on tlie

left ribs. I found those cattle grazing on tw^) or

over two [78] separate allotments under permit to

the Cormier brothers, under range unit No. 19, they
were allotments No. 1817, and allotment No. 1879.

Q. When was the next livestock count you made?
A. On March 29th, 1956, I made another field
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trip investigation, and I counted at that time, that

investigation was of range unit No. 19 under permit

to the Cormier brothers, and at that time I counted

seventeen head of cattle branded [8] on the left

hip, and [4] on the left shoulder, grazing on al-

lotment No. 1879, listed as a part of the grazing

permit on unit No. 19.

Q. That is permitted to the Cormier brothers ?

A. That is correct.

Q. When was the next livestock count you

found 1

A. On April 9th, 1956, I made a field investiga-

tion of range unit No. 19 under permit to the

Cormier brothers, and counted 25 cattle, branded

[8] on the left hip, and [9] on the left ribs, grazing

on allotments No. 2739, 1803 and 2740, all three

allotments being under the grazing permit to the

Cormier brothers on unit 19.

Q. When was the next one you found, if any?

A. November 20th, 1956, I made an inspection

of range unit 19 under permit to the Cormier

brothers, and on that date I counted 33 cattle, with

the brand [8] on the left hip, on allotments No.

1817 and [79] 1879, under the permit to the Cormier

brothers on unit 19.

Q. Did you find any other livestock on sub-

sequent dates'?

A. Again on December 12th, 1956, I made an-

other range inspection of range, let me see, this

inspection on December 12th, 1956, was on range

units No. 18 under permit to the Reservation



vs. United States of America 187

(Testimony of Gordon Powers.)

Ranchers and Farmers Co-operative Association,

and unit 19 mider permit to the Cormier brothers,

and I found a total, counted a total of 21 cattle

grazing in range unit No. 18, with [4] on the left

shoulder, I have the summary if I may look long

enough to find it, it will make this easier to identify,

well, these 21 cattle in range unit No. 18 were on

various allotments, under the grazing permit of

unit 18, permitted to the Reservation Ranchers

and Farmers Co-operative Association, and 63 cattle

were found on various allotments on range unit No.

19, under permit to the Cormier brothers; these

cattle on the two units carried these brands, [8] on

the left hip, [4] on the left shoulder, VC on the

right ribs, and that is it.

Q. Did you find any other cattle in connection

wdth your duties and this case after that or on the

same day?

A. On this same date, December 12th, 1956, I

also [80] counted 37 cattle grazing on, over three

separate allotments, on allotment No. 2096, imder

competent lease to the Cormier brothers; No. 2116,

under office-approved lease to the Cormier brothers,

and No. 2119, under competent lease to the Reserva-

tion Ranchers and Farmers Co-operative Associa-

tion.

Q. Thereafter, did you make any livestock count

in connection with this case"?

A. On January 17th, 1957, I made another field

inspection over range imits No. 18, under permit to

the Reservation Ranchers and Farmers Co-opera-
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tive Association, and unit No. 22, under permit to

the Cormier brothers, and I found on that date

33 cattle bearing—I will look at my—the [4] brand

on the left hip and [8] on the left hip—no, that

[4] is on the left shoulder, not on the left hip.

Q. That was which, that was the 33 head?

A. That is 33 head, yes.

Q. And you said you found 41 head on range

unit 22, permitted to the Cormier brothers'?

A. On January 17th, that same date, I found 41

head on range unit No. 22, permitted to the Cormier

brothers, on two separate allotments.

Q. Were those cattle identified by brand?

A. Yes.

Q. By you?

A. I identified the [4] left shoulder brand, and

the [81] [8] left hip brand.

Q. Did you observe any other cattle on that day

or later in connection with this case?

A. Yes, on this date, same date, January 17th,

1957, I further counted on three different allot-

ments 247 cattle, these cattle were distributed over

allotment No. 2116, under office-approved lease to

the Cormier brothers, allotment 2613, under com-

petent lease to Orie Dosdall, and No. 2003, under

competent lease to the Cormier brothers. These

cattle bore brands VC right ribs, and [4] left

shoulder, let's see, and that is all the brands.

Q. Did you find any cattle that subsequent date?

A. On March 27th, 1957, I observed the move-

ment of a lierd of cattle by ^'arious cowboys, and I
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counted those cattle through a gate, and my tally

came to 358 cattle, bearing the brand VC right ribs,

and I observed the movements of this herd of cattle,

let me make a correction, my count was 362 head, the

358-head tally was that of another individual, and I

observed the movement of these cattle over eight

separate individual allotments under various land-

use control, allotment No. 3109 is under competent

lease to the Cormier brothers, allotment 2004, under

competent lease to R. B. Fraser.

Q. That is the same defendant here, he had a

right to have his cattle there ? [82]

A. That is correct, he had the competent lease on

that tract of land.

Q. Very well.

A. Allotment No. 1832, under competent lease to

O. W. Crawford; allotment No. 3267, under com-

petent lease to Mrs. E. E. Hanson, and another

portion of allotment No. 3267, under competent

lease to O. W. Crawford, and allotment No. 2021,

under office-approved lease to W. R. Crawford, and

allotment No. 2609, under office-approved lease to

Orie Dosdall, and allotment No. 2086, under office-

approved lease to R. B. Fraser.

Q. Did you make a livestock count on any date

subsequent to March 27th, 1957?

A. No, I have not.

Q. Mr. Powers, have you made any kind of

demand, request or otherwise to R. B. Fraser, R. B.

Fraser or any of the other defendants in this

case, to remove their cattle from trespass ?
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A. Well, yes I have on these occasions, where

we issued, that is my office out of Crow Agency,

issued formal notice and demand for penalty and

for removal, immediate removal of livestock, and

then other occasions, in talking to agents of Mr.

Fraser and in talking to Mr. Fraser himself, I

have made requests for removal or reduction of

livestock in numbers. [83]

Q. Have you been trained in range management

and range control, Mr. Powers?

A. Yes, I have.

Q. What is your education on that?

A. I have a bachelor of science degree in

forestry with range management major.

Q. And have you been performing that kind of

work since your graduation from college?

A. Yes, entirely, with the exception of a little

over three years in the air force.

Q. When and where did you graduate in

forestry ?

A. From the University of Montana at Mis-

soula in 1942.

Q. Will you state under what conditions the

grazing of grasses on the Crow Indian reservation

damages the land?

A. Well, any time that there are more animal

units grazed over a period of time, that is longer

than that forage production will support in animal

units, there will be damage to the residual forage

itself.
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Q. And in the case of an occasional grazing on

the land, of course, the livestock eat some of the

forage that is there, that is true ?

A. That is correct.

Q. Is there an easy way or not to determine

just what the amount of grass they have eaten or

how much damage they have done to the land?

A. Oh, it is not easy at all. As a matter of fact

it is [84] extremely difficult to determine permanent

abuse to forage or permanent, by abuse ; I mean con-

tinued over-gi^azing, in order to determine that posi-

tively it is necessary to conduct research experi-

ments, taking into consideration the annual forage

production in connection with the clay and the pre-

cipitation, and the trend to change of species of for-

age, there will be a decrease or increase of certain

species, depending upon the trend. If the trend is

one of deterioration, there will be a decrease of a

desirable species, and an increase of the undesirable

species, and an over-all reduction in total, total

volume of production, and it is difficult to determine

that permanent damage.

Q. In terms of dollai*s, for example "?

A. In terms of dollars it is extremely difficult,

because now you are dealing with market value,

which is determined by business practices and com-

petition and so forth.

Mr. Galles : You may examine.
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Cross-Examination

By Mr. Jones:

Q. Mr. Powers, is it—I don't know whether you

can tell me this or not, but I would like to know is

it the Indian department's position that where other

peoples' cattle are found on competent leases, that

the Indian department has the duty there and [85]

feels that they should bring these actions of trespass

on competent leases %

Mr. Galles: To which we will object as no proper

foundation laid, calling for the conclusion of this

witness, and in the absence of that foundation I don 't

believe he is qualified to answer that question.

The Court: Objection sustained.

Q. Mr. Powers, do you know how long you have

been in the forestrj^, in the forestry department of

the Crow Agency itself ?

A. I have been working under the superintendent

of the Crow Indian Reservation since March 7th,

1947.

Q. And do you receive from time to time, bul-

letins from the Department of Interior and the

Regional Office in reference to policy in your work ?

Mr. Galles: Object to that as immaterial and

irrelevant, it is a question of what under the law,

rather than the policy or bulletins or internal ad-

ministration, I think it is a question of law as ap-

plied to the evidence that is received in this case.

The Court: Objection sustained.
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Q. Well, in reference to these competent leases,

they are the Indian, the Indian doesn't have pos-

session [86] of the property, do they?

A. Well, I don't know what you mean by pos-

session ; they have title of ownership in trust status,

yes.

Q. Well, the Indian allottee, or trust owner,

ordinarily when he gives a competent lease, say a

competent grazing lease, he doesn't run his cattle

on that piece of ground does he '?

Mr. Galles: Objected to as calling for a conclu-

sion of the witness and immaterial.

The Court: I will let him answer that; objection

overruled.

A. In some cases they do, yes; they will lease

their land and they will also stipulate that they re-

serve the right to graze a certain number, or maybe

not a stipulated number, but just their cattle on that

land along with the lessee's cattle.

Q. Now, in reference to these office leases of

Cormiers, in reference to these trespasses on De-

cember 12th, 1956, where it says that an office lease

to the Cormier brothers on lot 15, section 6, township

4 south, rano^e 27 east, do you know who has pos-

session of that land?

A. If I understand your question correctly, I

will answer that I do not know who has physical

possession, if anybody. I know that the land-use is

authorized to the Cormier brothers under this [87]

identified office-approved lease.
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Q. And does that hold true as to competent

leases as to use, is that correct?

A. I don't quite—I don't believe I understand

your question.

Q. Well, in other words, you say the office lease

is the use of the land under this office lease to the

Cormier brothers'?

A. That is the authorized use.

Q. Then, is also the authorized use of these com-

petent leases to the Cormier brothers, too, where

they have a competent lease?

A. That is correct; that is the legal authorized

use.

Q. And is that also true in reference to these

permitted units, such as unit 19?

A. Yes; all of the lands, the individual allot-

ments that are listed as part of these grazing per-

mits, carry with it the authorized use of those tracts

of land for grazing purposes only, and not to exceed

these designated stocking limits.

Q. Then, in other words, insofar as the use of

this land goes, between a permit, or either a com-

petent lease or a non-competent lease, will you say

that that question of difference is how it will be

used, is that right?

A. Well, I will answer you this way and see if

this is the answer you would like: I would like to

say [88] there is a distinct difference between the

privileges authorized under a grazing permit and

those authorized under a lease. The grazing permit

is a revocable contract, and it is for grazing pur-
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poses only. A lease may be a grazing lease, but it

carries witli it the residual leasehold rights that are

greatly in excess of for grazing use only. They may
be; there is a considerable difference in actual pos-

sessed use between those two types of contracts.

Q. But it is a possessed use, is that correct?

A. It is an authorized, possessed use in each

case; one is quite limited; the other is very broad;

that doesn't have those rigid limitations, that is,

I am speaking of leases now, it doesn't have these

rigid limitations that revocable grazing permit does.

Q. Now, in reference to these, for instance, this

trespass cited March 27th, 1957, through these com-

petent leases, what was being done with these cat-

tle at the time, do you know *?

A. So far as I could observe and in discussing

the movement with the cowboys present, I concluded

that they were being moved from one area in which

they had been grazed for part or most of the winter

to another area that they were to be grazed on from

there for an unknown period at the time.

Q. Did you have the conversation with the cow-

boy in [89] charge of these cattle at the time?

A. Well, I don't know who the cowboy in charge

was, but I discussed—I had a discussion with Mr.

Park Taylor and Mr. Dan Eraser.

Q. Did you give them permission to go through

that gate at the time ?

A. I didn't give permission. I was asked if there

was any definite place that the cattle should be

taken or should not be taken, and my answer to that
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question was that I was not there to indicate any-

place they should or should not go; that I was not

there to place a trap in which they might be led

whereupon I could make a demand. I advised the

two individuals, Mr. Taylor and Mr. Dan Fraser

that I was there merely to observe the movements

and to record or observe for future recording what

occurred.

Q. Now, in reference to these violations, say on

March 21st, 1956, did you get a call from the Cor-

miers in reference to these violations at that time %

A. I think I did, if you will permit me to

Mr. Galles: I will object to that as being imma-

terial unless you have some purpose in

Mr. Jones: Well, your Honor, I don't know how

material some of this testimony is going to be, it is

preliminary. [90]

The Court: Objection overruled.

A. Yes, as I recall I did get, I don't have it on

this record, if I looked in my files long enough I

think I would have, would find my memorandiun,

but as I recall, I did get a telephone call from one

of the Cormier brothers inviting my attention to

some cattle grazing within this range unit No. 19.

Q. And was that on the 21st day of March, 1956,

that call or had you been called earlier?

A. I don't recall whether it was on that day or

the day previous, I will look a moment here and see

if my memorandum recorded in this reveals any of

that, it is possible, I think I will have to look at my
diary, if I may, because I don't seem to have any-



vs. United States of America 197

(Testimony of Gordon Powers.)

thing right here, I don't know if I am going to find

it or not.

The Court: Could you go on, Mr. Jones, and

come back to that at the next recess?

Q. All right. I believe you stated, Mr. Power,

that on February 12th, 1952, that you received a

phone call from Mr. Joe Cormier in reference to

some livestock on land in imit 22 at that date ?

A. I don't recall whether I made that statement,

but I did receive a telephone call or a complaint

from Mr. Joe Cormier on the 12th day of February,

1952.

Q. In other words, did you talk to Mr. Cormier

yourself [91] in reference to this complaint '?

A. Yes, I did.

Q. At the time you observed these cattle in this

unit 22 what would you describe where these cattle

were, were they bunched up or spread out or how?

A. They were pretty well scattered, as a matter

of fact, I would judge they were probably, oh, sev-

eral hundred head of cattle in this area, and they

were in, they were fairly well scattered, and the

ones that I have already described on this date, as

having been located there, and they were in groups

of a few head to several head, and over all the whole

area, not just limited to this described land, there

were, I would judge, to be between 100 and possibly

300 head of cattle, it is, I made no attempt to actu-

ally determine total numbers of cattle.

Q. Were some of these cattle in this overall area

Mr. Cormier, the Cormier brothers cattle?
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A. On this date, no. I found no other cattle,

other than those with the VC and the [2] brands,

in this whole general area, that was on the date of

your referring, counsel, you are referring to this

date of February 13th '^

Q. Yes.

A. Yes, that is the date my answer goes to.

Q. Well, in this area, you speak of this, the ex-

terior [92] boundaries of unit No. 22, is that unit

fenced, the interior boundaries, is there a fence on

that?

A. There are fences over most of the boundary,

but not all of them are on line and there are num-

erous interior fences as well.

Q. Well, is there, so the Court will know, do other

people have lands within the exterior boundaries of

these designated units, other than the permittee?

A. You mean land-use or land ownership?

Q. Well, either land-use or land ov/nership?

A. Oh, yes, yes there are of course a great many

individual tracts of individually-owned land in this

boundary, and some of those tracts are now in fee

patent status, the Indian ownership has been ex-

tinguished, and there are competent leases held by

others than the permittee, does that answer your

question ?

Q. Yes, and are these lands within this unit—

I

take it that you are familiar with this whole area,

you have been over it many times, is that correct ?

A. Well, I wouldn't say the whole area, no, but

the area in which I have had occasion to specifically
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direct my attention, for some reason such as this, as

such as has been revealed in the records here, I am
quite familiar with those portions of the area.

Q. Well, now, there is nothing, there is no

fences [93] in most instances upon this area, is

there, to prevent a cow from wandering from a part

of unit 22, say, to off on to a piece of ground that is

leased to somebody other than the permittee under

that unit, is there ?

A. No, there are no fences, there are not fences

in all cases that would totally prevent movement of

livestock from one tract of land to another tract of

land, within the exterior boundaries of range unit

22; however, in some cases there are, you see it is

necessary to understand that the original range unit

as fenced and as bounded by the exhibit, I don 't recall

the number, that—Exhibit No. 2, has changed con-

siderably since over the years those are actually into

the third contract period now, since this exhibit shows

the boundary that that exhibit shows, and of course,

the fences have not all been moved as the ownership

or use control changed during those two and a third

contract periods.

Q. Now, in reference to this unit No. 19, upon the

termination of Mr. Eraser's permit, who became the

permittee for grazing purposes?

A. The contract was awarded to the Oorniior

brothers, after the cancellation of the permit held by
Mr. Eraser.

Q. And w^as that permit bid ?

A. It was first, if you would like me to trace the
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manner [94] in which the Cormiers acquired this per-

met, is that what you want *?

Q. Yes, I would like to know.

Mr. Galles: I will object as being incompetent.

The Court: Overruled.

A. The land within the range unit 19 was ad-

vertised for bid, and as I recall, one bidder, I be-

lieve, w^as all there was, the contract was offered to

this bidder, but he did not complete his contract

under our advertisement requirements, and then the

contract was negotiated according to regulation,

prior to the twelve months after the advertisement

was issued, to the Cormier brothers, at the same

rate that it was advertised at.

Q. You mean that is per head unit"?

A. Yes.

Q. Do you know what their rate was?

A. Yes, I can find out immediately, at $10.05 per

head, that is $10.05 per head per season, and of

course it is important to know that this season in

this case was a six months season, yes, from June

1st to November 30th, rather than year-long, that

had been the previous season.

Q. Now, in reference to these seventeen head of

horses that you referred to, I believe you stated you

were unable to identify these horses, is that [95]

right? A. On what date?

Q. Well, these seventeen head of horses that you

i-efer to on page 4, on November 4th, 1954 ?
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A. Yes, that is correct, I was not able to identify

brands.

Q. And these horses, but you still charged Mr.

Fraser with the penalty for these horses being in

there, although you don't know, couldn't identify

the horses, is that correct?

A. Yes, that is correct, and the reason being that

the permittee is responsible for not exceeding, not

allowing the animal units to exceed the number that

he is authorized to have within the confines of his

grazing i)ermit, at the stipulated or during the stip-

ulated season, he is responsible for the numbers of

livestock no matter who they may be owned by or

where they come from, he is liable to maintain

stocking, no greater than the maximum number

authorized.

Q. In other words, the Government, or the Bu-

reau, on behalf of the Indian, looks to the permittee,

is that correct, on these things?

A. No, that is not correct, I didn't say that.

Q. Well, I can't quite get this, Mr. Powers, is

this, what I am getting at, is that Mr. Fi-.-isoi- is

charged with this overstocking of seventeen head,

which you have admitted here that you don't under-

stand, you don't know, or unable to identify them,

you don't know [96] whose horses they were in

other words, whether they were his or some]K)dy

else's, or for that matter the Cormiers?

A. Well, no, I had good reason to presume that

they were Mr. Fraser 's liorses, because in my con-

versations with Mr. Fraser and with his agents, in
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times past, they had mentioned to me that they used

that range for grazing of horses on occasions, as a

matter of fact that Mr. Eraser bought and sold

horses, and held them in this range unit, and that he

dealt in horses and grazed horses in this range unit

area, and further at one time I offered or proposed

to Mr. Fraser that he modify his grazing permit to

include horses as a class of livestock, as well as

cattle, as a class of livestock, under his permit so

that he would then in no way be violating his per-

mit, which actually was limited to cattle as a class

of livestock, so it was not uncommon for me to ob-

serve horses grazing in range unit 19, and it was

definitely understood between Mr. Fraser and my-

self that there were horses of his grazing in there

from time to time, and that there was nothing in

particular wrong with it except as I had called to

his attention, I would much prefer if he would ac-

tually get his contract to list those horses as a class

of livestock so that there would be no actual viola-

tion of his grazing permit in his grazing of horses

in that unit. [97]

Q. But I believe you stated that it was the per-

mittee who is responsible for any livestock within

the unit, is that correct ?

A. No, I didn't state that, what I stated was

Q. Let's just check the record please, mil you

go back?

(Whereupon, a short recess was here taken;

court resumed pursuant to recess, parties pres-

ent the same as before.)
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(Mr. Gordon Powers resumed the witness

stand for further cross-examination by Mr.

Jones, as follows:)

Q. Mr. Powers, who gives notice to these, to the

lessees on the reservation, do you know who gives

notice to the lessees on the reservation in reference

to the regulations, the Indian regulations, in refer-

ence to leasing and using of these units; does that

notice go out through your office or through you, is

it given there, the records that are under your care %

A. No, I don't, I don't have any administrative

responsibility for the leasing policy or regulations.

Q. Isn't it true, Mr. Powers, that pretty near all

of these charges of trespass by Mr. Eraser have been

brought by notification to you of such trespasses by

the Cormier brothers ?

A. No, some of them have, but not pretty near

all of them.

Q. How have they notified you, is it always by

telephone, [98] by letter or otherwise ?

A. Oh, it is by telephone and by personal visit to

the office, both, on those occasions when they did

notify me.

Q. They haven't communicated with you by other

means have they, for instance by radio ?

A. No, no, I don't recall by radio, of course we
don 't have, we don 't maintain any radio commimica-

tions with that end of the reservation, just within

our Government communication system entirely.

Q. I believe you stated that originally, under
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these grazing units, that the Government, that these

units were fenced like unit 22, originally was fenced,

and then it belonged to one party ?

A. The units were not all fenced entirely, and

they were not all fenced right on the line, there are

many fences between adjacent units, that do not

follow the identified grazing permit land control,

because of the terrain and irregular lines, there will

be a straight fence cutting across an irregular line

and gives and take on both sides of trade of land,

so it is more convenient to keep up the fence than

maintain a straight fence.

Q. When you say this, this has kind of been down

through the history of a give and take proposition

is that right?

A. No, I said that some of these unit [99]

boundaries, boundaries between adjacent units, have

a straight fence, passing through an irregular

l)oundary line, that will result in that case, a give

and take proposition to promote easier fence mainte-

nance, and more logical fence location.

Q. Well, did you have any conversation, or did

you at one time attempt to get the Cormiers and

Erasers to straighten out their units, back in about

1950 or 1952?

A. Yes, I devoted considerable time to that.

Q. What was the outcome on that?

Mr. Galles: I will object to that as immaterial,

incompetent, it seems we are getting outside the

issues of this case, your Honor.
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(Argument to court by counsel.)

The Court: Well, I will let him answer this

question, I don't think we should go into this any

great length.

Mr. Jones: I don't intend to, your Honor.

The Court: Very well, objection overruled.

A. Could I hear that question again ?

Mr. Jones: Would you repeat the question?

(Whereupon, the last question asked [100]

was repeated by the court reporter, which ques-

tion is in words and figures as follows: "Q.

What was the outcome on that?")

A. No success.

Q. Was Mr. Fraser agreeable to fence his share

of the land off, and block it off?

A. I don't know because I couldn't get a com-

mon meeting where Mr. Fraser could make such

proposal to the Cormiers.

Q. Well, didn't the Cormiers absolutely refuse

to it?

A. No, not that I know of, I would have to an-

swer negatively to that question.

Q. Now, in reference to your testimony pertain-

ing to trespass on unit 22, January 31st, 1952, I be-

lieve you identified these units as the southwest, and

allotment 2505, Lion That Walks, southwest quarter

of section 33, township 3 south of range 26 east, and

that you found 27 head of cattle in there at the time.
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were these cattle scattered out or where, just where

were they located'?

A. That was on January 31st?

Q. Yes, that is on page 1.

A. I want to be certain of that date, because it is

28 cattle that I counted.

Q. Well now

A. That day on that tract of land. ,

Q. Well, there is 27 cattle on the one? [101]

A. Oh, excuse me.

Q. And 28 on the other, but I am referring to the

first one?

A. Yes, 27, they were dispersed as cattle nor-

mally grazing would be, they were all on one acre

area of that 160 acre tract, no.

Q. Could you tell whether they had been grazing

there quite awhile or what ?

A. No, it wouldn't be possible, that was in the

winter time, and as a matter of fact there was lots of

scattered snow cover, and the range of course had

the appearance of old, dry, winter range and it was

frozen, the ground was frozen and I don't know

how long they had been there.

Q. I hand you Plaintiff's Exhibit No. 2 here, and

for your reference now, isn't it true that Mr. Fraser

had either owned or leased land in a close proximity

of where his cattle were found and trespassed?

A. Yes.

Q. And that there is no fence between where

these cattle were found on Mr. Eraser's land, is that

correct? A. That is correct.



vs. United States of America 207

(Testimony of Gordon Powers.)

Q. And these cattle could pass back and forth on

either, on any of this ground, isn 't that true ?

A. Will you state that again?

Q. These cattle could pass back and forth on any

of this ground? [102]

A. Yes, there was no fence control to prevent

them.

Q. While you have been forester at Crow

Agency, Mr. Powers, have you ever notified Mr.

Eraser that he had to fence his cattle off these units

19 and 22? A. I don't believe I have.

Q. Is there anything in your records that, or the

records if you know, or the records at Crow Indian

Agency, that Fraser has been so notified to fence ?

A. Yes, there is one document that I remember,

I recall seeing today I think, I saw it again here

today, in this file, yes, there is here a letter dated

January 20th, 1954, to Mr. R. B. Fraser, Billings

Hudson Company, Billings, Montana, signed, typed

for the signature of Robert Yellowtail, that states in

the penalty matter paragraph, "We must insist,

how^ever, that all further use of these competent

lands in range units be controlled by fencing these

areas and the livestock confined within these fences."

Q. That is the only notice that you know has

ever been given to him, is that correct ?

A. I believe that is the only one I have seen.

Q. Do you know whether this notice has been

given to all other lessees and permittees on the reser-

vation ? A.I have no knowledge of that.

Q. I hand you Plaintiff's Exhibit 9 and refer to
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paragraph 3 of the range control stipulations, and

ask you if you know how long that stipulation has

been [103] in effect on these permits since, on these

contracts ?

A. It has been in effect all of the time that I

have worked for the Indian Service, since March of

1947.

Q. Do you know whether or not these, I will ask

you if from reading that instrument if you can de-

termine what date these stipulations went into

effect?

A. It was these range control stipulations on

this printed form were approved May 29th, 1931, by

C. J. Rhoads, Commissioner of Indian Affairs.

Q. Mr. Powers, in reference to overgrazing, will

you state that the, if the damage to the owner were

'

where land is overgrazed, that that damage, the

amount of that damage would have a direct bearing

as to the amount of revenue he could make, get in

the future from leasing that grass or using that

grass himself, is that about how you would put it ?

A. Yes it does, if it continues.

Q. In other words, the damage is his loss of

revenue, either by being able to use the piece of

ground himself or by leasing it, isn't that correct?

A. Yes, that is correct, the damage is accumula-

tive, it doesn 't occur overnight as a rule.

Q. Well, do you know whether or not, Mr.

Powers, that the value of grass on the reservation

has increased or declined in the past few years ?

A. Well, the average on the reservation has in-
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creased slightly during the time I have been, about

ten years [104] a little over ten years that I have

been here.

Q. Going to your testimony in reference to the

overstocking of unit 19 in November, do you recall

were these cattle spread all over that unit or where-

abouts on the unit were they, do you know?

A. Oh, they were congregated mostly on the

south end of the range unit No. 19, that was the area

supporting most of the water.

Q. Was there anybody there besides yourself

and Mr. Pilgei'am at the time you made this count?

A. No, there were only Mr. Pilgeram and myself.

Q. And were these cattle located on deeded land

of Mr. Eraser's at the time, or in the unit?

A. There could easily have been some of these

numbers on Mr. Fraser's deeded land, he had deeded

land listed with his on and off, which allowed the

certain authorized carrying capacity or stocking

rate.

Q. Do you know whether these cattle had been

on there prior to November 4th, 19e54, in excess

number ?

A. Yes, there had been varying degrees of excess

cattle over a period of several months.

Q. Have you observed them there?

A. One individual on my range staff made such

an inspection and report, which resulted in a notice

to Mr. Fraser.

Q. Was that, that was in May of 1954, isn't that

correct, Ma>' 25th ? [105]



210 R. B. Fraser, et al., etc.

(Testimony of Gordon Powers.)

A. I believe, I believe it was.

Q. That was the only other time, is that right 1

A. Well, back in 1949 I believe, I had to make a

demand on Mr. Fraser to reduce his excess numbers

in this same range unit.

Q. But that was the only other time in 1954, is

that correct *?

A. I am not sure, I believe that is—I believe that

is correct, but I am not certain; in August 27th,

1951, Mr. Pilgeram wrote a memorandum to me re-

porting that he had counted a total of 353 animal

units, grazing imder this grazing 19 permit, which

authorized only 124 head, and a letter was written

to Mr. Fraser dated August 31st, 1951, pointing that

out to him, requesting that he reduce his numbers

and advising him that if he did not reduce his num-

bers, he would be subject to this one and one-half

times the regular rate per head as a penalty, and

there were also horses in the unit at that time, 113

as a matter of fact, and at that time I advised Mr.

Fraser that if he desired to graze horses in lieu of

cattle, in part or in whole, why it would be necessary

to modify his contract to provide for that, and

please advise this office without delay the plan of

operation you intend to follow, and on November

13th of 1952, I had a memorandum from Mr. Stan-

ton, range conservationist, to me, reporting that he

and Mr. Pilgeram [106] had coiuited a total of 180

cow units, when the permit called for 123 cow units,

and at that time there were again 23 horses counted,

when the permit authorized no horses.
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Q. What date was that ?

A. That was November 13th, 1952, and on No-

vember 18th, 19e52, a letter was sent to Mr. Fraser

advising him of this overstocking, and again warn-

ing him that if it continued there would be, it would

be necessary to invoke this one and one-half times

the regular rate per head penalty ; and on May, yes

on May 24th again, that date that you mentioned of

1954, Mr. Stanton's memorandum reports an over-

stocking, a total of 230 cow units, when the permit

authorized 123 cow units, and does that bring us up

to the date you were after or shall I continue?

Q. Then, between May, 1954 and November, 1954,

you did not make any further count, is that correct ?

A. On July 26th, 1954, Mr. Pilgeram, in a memo-

randum to me, reported a count on range unit 19 in

which he counted 183 head of cattle, and three

horses, when the permit authorized only 123 cattle,

and on July 28th, 1954, a letter was written to Mr.

Fraser advising him of that, and just a day or so

before this, I had talked to an agent of Mr. Fraser 's

advising him of this situation, and his agent, Mr.

Fraser 's agent, assured me they had planned to re-

move some [107] of those cattle, and that they

hadn't any knowledge of any excess stocking, so in

this letter of July 28th, 1954, it was mentioned to

Mr. Fraser that Mr. Lippert, Superintendent, signed

this letter, and it was written that Mr. Powers sug-

gested the possibility that some cattle might have

been moved into unit 19 from north of the Highway
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87, without Mr. Fraser's knowledge and it was re-

quested that Mr. Fraser have a count made in an

attempt to determine where the excess cattle did

come from, and then on November 3rd, 1954, Mr.

Pilgeram again in a memorandum written to me,

reporting a count made by him on November 2nd,

1954, the count of 172 cattle and 17 horses, when the

—that amounts to a total of 197 cow units, when the

permit authorized 123 cow units.

Mr. Galles: What was the date of that, Mr.

Powers ?

A. The inspection was made on November 2nd,

the memorandum reporting it was written Novem-

ber 3rd of 1954.

Q. Well, is this the same inspection you are re-

ferring to at page 4 that you have heretofore testi-

fied to ? A. What is the date on that other one ?

Q. November 4th, 1954?

A. No, this is not the same, Mr. Pilgeram made

this November 2nd inspection independently, or I

should say alone, not in my presence.

Q. And in other words, these were probably the

same [108] cattle that you saw^ on November 4th, is

that right "i A. Very likely.

Q. Could be that these were the same cattle that

you saw that were seen on May 24th of 1954, too ?

A. Could be, I wouldn't know.

Q. Now, in reference to this unit 19, to go back,

it is true isn't it, Mr. Powers, that included in this

unit is competent leases and deeded land on and off

—on an on and off basis, is that correct?
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A. On range unit 19 ?

Q. Yes.

A. Yes, there are those lands located within that

unit boundary.

Q. And that is true of this unit 19 when Mr.

Fraser had it, isn't that correct?

A. That was true when Mr. Fraser had the

permit.

Q. And on this unit 19, do you know where the

water holes are, or whether that was on deeded or

leased land or just permittee land in 1954?

A. In 1954?

Q. Yes.

A. May I consult that map of Exhibit No. 2, I

believe it is, I think

Mr. Galles: That is No. 22?

A. Yes, this is the one, the one large source of

water comprised of a stock water reservoir in 1954,

on December ; any particular date in 1954 you [109]

are interested in—anyway, in 1954, it was located on

permitted land that Mr. Fraser had imder his per-

mit, until December 1st of 1954, at which time a

competent lease was negotiated by Mr. Fraser on

that tract of land, that became effective December

1st of 1954, and then Mr. Fraser held that water,

controlled that water through his competent lease,

and since that time, it has been that same tract that

on which this reservoir is located, has been bought

by Mr. Fraser and he was issued a patent in fee on

that tract. Another tract on which a well is located,

is now and has been for—I wonder if I can tell just
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how long—at least it is now located and was in 1954,

on land owned by Mr. Fraser by fee patent and a

small reservoir located in 1954, or during the time

Mr. Fraser had the permit, it was located on per-

mitted land and at the present time and during the

period since, Mr. Fraser has not held the permit and

the Cormier brothers have held it. It has continued

to be—it has continued in that noncompetent, per-

mitted status, and those are the three major sources

of water.

Q. Would you tell me what the description of

that, where that last is?

A. It is on, excuse me, I will look at the plat

book, it is located in the northeast of the northeast

quarter of section 22, township 1 south, range [110]

27 east, on allotment No. 2739, owned by Pearl Eliz-

abeth Costa.

Q. You say, do you know whether that reservoir

is ordinarily, carries much water, how big a

reservoir is it %

A. Well relatively, it is quite small and it does

not hold water during the real dry periods.

Q. And other than that, this range unit 19 has

no water on it, is that correct ?

A. No jjermanent water, no flowing water.

Q. Do you recall what the condition of the per-

mitted allotments, and by permitted I mean to dif-

ferentiate between competent and incompetent or

deeded land, permitted allotments on unit 19, at the

end of 1954?

A. Yes, the south end of the range unit where
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this large reservoir was located, or is located, and at

that time, it being permitted land, was quite severely

used naturally due to the congregation of cattle

around the water, and there was quite a large area

surrounding that water that had taken quite a lot

of abuse.

Q. How many cattle, how many cattle does unit

19, that is in reference to permitted, not in refer-

ence to on and off, but in reference to the permitted

units, how many cattle are allowed, and were al-

lowed on unit 19 subsequent to 1954, or do you

know ?

A. Yes, the contract that Mr. Fraser held, stipu-

lated [111] 82 head.

Q. No, I am talking to subsequent, when Mr.

Fraser 's—

—

A. Oh, after he lost, 1 see, after he lost the per-

mit, I will have to look at the contract—83 head, the

same as it was previously when Mr. Fraser held the

permit, for a six months season, which is half as

long as it was when Mr. Fraser held it.

Q. In other words, in reference to these permits,

that is based on the condition of the range, is that

correct, and amount of land involved in that unit ?

A. Yes, when these permits are advertised and
then contracted as a result of the bids, the stocking-

limits are based on the best estimate that we can

make on the anticipated forage, average forage pro-

duction over this whole five-year period, that will

insure against overstocking or overgrazing in the

event of unusually dry or unproductive vears.
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Mr. Jones : That is all.

Redirect Examination

By Mr. Galles:

Q. Mr. Powers, I believe you stated in your

testimony under cross-examination, that it was the

responsibility of the permittee for the excess stock,

no matter whose they were, or words to that effect,

is that about what you said?

A. I think that is about what I said, yes.

Q. What is the requirements of your office in the

event there is an overstocking by livestock [112]

that does not belong to the permittee, what happens ?

A. Well, it is the responsibility of the office, my
office, to investigate and determine o-^mership or

control responsibility for control of the nmnbers in

excess where they are not accepted as being the re-

sponsibility of the permittee.

Q. How do you get that information?

A. Well, normally we do it in several ways. We
may either make a range coimt independently in our

normal range use, check and discover excess stock,

and then we will attempt to determine what the con-

trol is, and naturally w^e wdll first go to the permittee

to determine whether he has, whether he accepts re-

sponsibility for this excess livestock, or whether he

can indicate to us to whom they might belong;

another way, we will have it reported to us by the

permittee, when there are cattle that he does not

assume responsibility for, grazing in his area, in ex-

cess, which brings the total stock in excess of his
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authorized stocking, and he will then, he will notify

us and ask us to take trespass action against the

individual who does, who is responsible for them.

Q. In that type of case, where the Cormiers were

reporting to you of certain excess stock on their per-

mitted lands?

A. That is correct, and if the permittee does

not [113] indicate to us that he assumes no respon-

sibility, if he does not indicate to us that he does

not assume responsibility for those excess numbers,

then we go to him, as the permittee, as the assumed

responsible controller of those livestock; in other

words, if they are not his, he normally lets us know

right quick they are not his, and he wants us to do

something about it and—

—

Q. With reference to these letters that were writ-

ten to Mr. Fraser, advising him of overstocking, do

you recall or have any record of any response that

was made by Mr. Fraser, calling at your office or

letter, or other communication*?

A. I don't believe I ever received any letters, I

did receive a response from Mr. Fraser 's agent to

the effect that they would reduce their number of

stock and ask for an extension of time.

Q. Who was that?

A. Mr. Clark McGarry, and he asked for an ex-

tension of time due to circumstances beyond their

control, in which to reduce them, and it was given

to them.

Q. Was that the only time you received nnv re-
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sponse from all these letters or were there other

times ?

A. There were other times when Mr. Fraser re-

sponded by actually reducing those numbers, too, in

1949 and '51, I recall, when we made demands on

reduction, for a reduction on Mr. Fraser, the next

time we [114] went out to make a count, they had

been reduced.

Q. Had the overstocking been reduced during the

year 1954 as a result of any of your letters'?

A. Not to our knowledge, because every time we

made a count, we still found greatly in excess of

stocking, and we received no response from Mr.

Fraser to those demands for reduction.

Mr. Galles : I believe that is all.

Recross-Examination

By Mr. Jones

:

Q. I would like to ask, I believe you stated. Mr.

Powers, that you investigated the permittee re-

ported these trespasses, and then you investigated to

see who was responsible for these cattle, and then

took action, is that right ?

A. Yes, that is when it is overstocking or grazing

of cattle, that are identified either by us or others,

that are not properly authorized livestock to graze

on that land, we must notify, take whatever action

we can take under the regulations to secure removal

or reduction, whatever the case may be.

Q. And is this true of any, any land within the
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confines of the boundaries of the unit, whether it be

deeded or competent or noncompetent lease?

A. Yes, that is true, in the case where the com-

petent leased and deeded land is listed as a part of

the grazing permit, for on and off stocking; where

it is not part of the on and off stocking, then it

has [115] nothing to do with the permit or the range

unit boundary, and I mean by that, that in the case of

range unit 19 for instance, the range unit boundary,

originally was much larger than it is now, and at

the time Mr. Fraser held the range unit 19 its

boundary at that time enclosed the land that Mr.

Fraser had under competent lease, and owned

through fee patent, as well as the permitted land.

When he lost the permit, naturally that range unit

no longer, or the grazing permit could not longer in-

clude those lands Mr. Fraser controlled through com-

petent lease and deeded ownership, the permit could

not include those lands in favor of some new permit-

tee because the new permittee did not control them

and could not claim them for on and off use, and

that naturally strung the miit boundary to only

those lands that could be permitted to a permittee

other than Mr. Fraser.

Q. But you think my question was that if some of

this deeded land and competent lease land was

within the unit, say unit 19, then that land, the

agency, if there was somebody else's cattle other

than the permittees on that land, then the agency

w^ould deem that as trespass and enforce and go
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through this procedure and charge these people one

dollar a head, is that correct, under the trespass?

A. If those, I don't know, I am not sure I got

the [116] question, if you can read that to me.

Q. Well, let me put it this way, in other words,

say for instance within this unit 19 as it now sits,

there is a piece of say either deeded or competent

leased land, within that unit, and it is on and off,

and if say Mr. Fraser 's cattle in this instance were

on that i^iece of ground as is stated, he was on some

of this just straight permit land, then the Depart-

ment would treat that as trespass also, or is just

limited to the permitted land ?

A. Our trespass counts have been made only on

the permitted land and not on on-and-off land.

Q. And not on competent leased land?

A. No, if it is on-and-off, no, and if it isn't on-

and-off, if it is competent leased land, we haven't

counted, and counted cattle on those lands for the

]:)urpose of trespassing or assessing trespass penal-

ties ; we have counted only on the permitted land for

trespass purposes.

Q. Then the Government is not involved in these

trespass violations set forth in reference to these

competent leases, the Government has no interest in

a trespass on a competent lease, is that correct?

A. No, I can't answer that, I wouldn't make such

a statement one way or the other.

Mr. Galles: That is all. [117]

(There being no further questions, the wit-

ness was excused.)
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(Whereupon, court recessed at 5:10 o'clock

p.m. until the following morning at 9:30 o'clock

a.m.) [118]

July 3rd, 1957—9 :30 A.M.

(Court resumed pursuant to recess, parties

present the same as before.)

MR. CLEM CORMIER
called as a witness on behalf of the plaintiff, having

been first duly sworn, testified on direct examina-

tion by Mr. Galles, as follows:

Direct Examination

By Mr. Galles

:

Q. Would you state your name ?

A. Clem Cormier.

Q. Where do you live?

A, Well, I live in town, but I have a ranch south

of Billings.

Q. You live in Billings'? A. I do.

Q. And what kind of a ranch do you have ?

A. Well, raise stock and grain.

Q. Where is that located?

A. It is on the Crow Reservation and adjacent

to the Crow Reservation, it is in the Pryor area.

Q. In the western part of the reservation gener-

ally, where there are colored spots on Exhibit If

A. Right in that area.

Q. Mr. Cormier, were you in court when Mr.

Powers testified yesterday? A. I was.

Q. Now, with reference to the, to his testiraonv
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in connection with a count of 18 horses and 3 mules,

were you present on that occasion when he made the

count [119] that he testified to yesterday?

A. I was.

Q. Will you state what you did with reference to

that count"?

A. Well, that morning, that Mr. Powers counted

them horses, we come in on the unit on horseback

and, oh, there at that point probably a half a mile

around, half mile southeast of the corner, that they

were in when Mr. Powers counted them, and we

checked the brands, that is right along the reserva-

tion fence, and it is adjacent to, I think it joins his

land, but the reason we brought them into this

corner was so we could hold them, someplace to

check the brands.

Q. And when you first saw the horses, were they

being driven by anybody? A. No.

Q. How were they located?

A. They was just grazing, just grazing in this

area.

Q. And how far from that corner and what di-

rection did you say it was?

A. I would say about a half a mile south and

east approximately,

Q. And what land was it, whose land ?

A. Well

Q. That you found the horses ?

A. It is a unit held by Cormier brothers. [120]

Q. Is that under a permit?

A. Under permit.
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Q. What unit is it?

A. I believe it is referred to as 19 now.

Q. 19?

A. Yes, it is practically every three years that

unit numbers do change, and I don't have very much

to do with leasing, that is taken care of by my part-

ner, and I would have to refer to be exact, I would

have to refer to the map.

Q. Who is .your partner ? A. Joe Cormier.

Q. Is he your brother ?

A. He is my brother.

Q. Mr. Cormier, I will show you what appears to

be your affidavit, attached to the motion for pre-

liminary injunction, and ask a^ou if that is your

signature, and you made that affidavit?

A. That is my signature.

Q. Would you look the affidavit over, please?

A. (Witness complying.)

Q. Do you recall that day in June of 1945, Mr.

Cormier, that is referred to in the affidavit \ ou

have just read? A. I do.

Q. Will you state what you did on that day and

what you observed? [121]

A. Well, I observed these sheep, I went up early

in the morning and I observed these sheep grazing

on our leases, and I think I went back to my ranch

house on Blue Creek and I contacted the Indian

Service and notified them of the trespass.

Q. How many sheep were there?

A. There was about 800 sheep, it says 821 here.

Q. How were they marked or branded?



224 R. B. Fraser, et al., etc.

(Testimony of Clem Cormier.)

A. They had a [10] on, I think, the left side.

Q. What day was that when you observed them*?

A. Well, it says approximately here, approxi-

mately June 12th.

Q. And you recall that was when it was, or when

you made the affidavit, do you know that that was

when it was*?

A. Well, I think there is certain references that

were available at that time, that we are sure the

figures are correct, there are other incidents that led

up to that, too.

Q. Where did you find this band of about 800

sheep ?

A. Well, they were on the south, on the south

portion of the unit held by Cormier brothers at that

time, I don't even recall what the designation of the

unit was at that time.

Q. Will you refer to the affidavit and give the

legal description?

A. Section 12 and Section 13, Township 4 South,

Range [122] 25 East.

Q. And you say that was under permit to you

and your brother at the time?

A. That is right.

Mr. Galles : You may examine.
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Cross-Examination

By Mr. Jones

:

Q. Mr. Cormier, are you the same Clem Cormier

that testified in the case of Robert, R. B. Eraser,

versus Robert Roods ?

A. I testified in that.

Q. You testified on behalf of Robert Roods, is

that correct ? A. Sir ?

Q. You testified on behalf of Robert Roods as his

witness ?

A. Well, I suppose I would be his witness.

Q. And you also testified in behalf of Orie Dos-

dall in the legal action in District Court in behalf of

Mr. Dosdall against Mr. Eraser, is that right?

A. What?

Q. That is in reference to these Hansen lease?

A. Yes, I did.

Q. And you have been involved as an either

plaintiff or defendant in numerous lawsuits against

Mr. Eraser, is that right? A. I have. [123]

Q. Mr. Cormier, do you know who the lessor was,

the Indian lessor of this land in Sections 12 and 13,

of Township 4 South, Range 25 ?

A. You mean the Indian owner ?

Q. Yes.

A. I wouldn't know without going

Q. But you had a lease on it?

A. I know we had a lease on that area, that is

right, it wasn't a lease, I think it was a permit.

Q. Have you discussed this permit question with
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your attorney, with United States Attorney—Mr.

Galles? A. No, I haven't.

Q. When you testified in this affidavit in 1956,

when you made this affidavit, had you discussed

whether this land was under permit or under lease

to you and your brother ?

A. Did I discuss it with who?

Q. With Mr. Galles?

A. Well, I will tell you there has been so many of

these actions that for me to pick out any specific one

without some reference, it is rather confusing.

Q. In other words, you don't know, you didn't

know at that time and you don't know right now

whether that land is under, whether it is under

permit, a competent lease or office lease, do you?

A. I know that we definitely held a permit in

that area, and within the permit, the boundaries of

the [124] permit, that we have and we do now, hold

certain pieces of competent land or competent leases,

wherein we enter into an on-and-off agreement with

the Superintendent, but it is all operated as a unit.

Q. You say these sheep were spread out in Sec-

tions 12 and 13, were they all over the Section?

A. Oh, they probably were scattered over prob-

ably a quarter of a mile square area, they could

have been a half a mile square area, sheep generally,

when they graze, they are scattered, they are moving

all of the time.

Q. You don't know whereabouts in Section 12

and 13 these were located?

A. I couldn't pinpoint it, because actually the
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sheep weren't standing still, when sheep graze they

keep moving, they don't stand in any one particular

spot, and we weren't molesting the sheep, we were

just observing them.

Q. Well, do you know whether they were in Sec-

tion 12 or Section 13 ?

A. Well, the affidavit says 12 and 13.

Q. But do you know whether they were at the

time you made up the affidavit ?

A. At the time the sheep were there, I was pretty

sure where they had been, where the cornerstones

are, we know there are certain landmarks that are

related to the areas out there, that you can come

pretty close to describing the area. [125]

Q. Did you locate these landmarks at the time"?

A. I would say we did, yes.

Q. Who do you mean by ''we"?

A. Well, there is a Mr. Erb Landon there, and I

think there was two other men from the Indian

Service, actually they are the ones that checked the

landmarks, I was there and seen them locate them.

Q. In other words, you were with Mr. Landon
and who else ?

A. I don't recall the other man's name, but I do

recall Mr. Landon.

Q. You weren't with your brother at the time?

A. As I recall, no, I don't think I was.

Q. I notice you state in your permit that you
hadn't given anybody consent to run these sheep on

this land, is that correct ? A. That is correct.

Q. Have you at times allowed people, consented
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to people to run their livestock on some of this per-

mitted land ? A. You mean gratis %

Q. Well no, with charge ?

A. I have run cattle, my partner and I have

pastured cattle.

Q. Other people's cattle? A. That is right.

Q. And permitted them on this permitted land

that you [126] have under permit %

A. Yes, that is after, after listing the brand

down at Crow Agency, which is the procedure.

Q. Didn't Mr. Jack Crawford have a lease on

this Section 14, Township 4 of Range 25 East at

that time, didn 't he have a lease in there, too %

A. Mr. Crawford—I couldn't describe the vari-

ous areas that Crawford has leases in over there, he

has got some adjoining and at that time, one time

Crawford was using some land, it is further, it is

further east of there that an Indian made a lease to

anyone on, the Indian had, he had, oh, I guess re-

tained it possibly for his own use, but O. AY. Craw-

ford claimed some land in that area, but it is further

east of there, I think, I am not a lease man, my
brother takes care of all the leases and he could give

you very accurate information on it.

Q. In other words, you didn't have a lease on all

the lands in Section 13, is that right, 4 South of

Range 25 East, you didn't have a lease on all of

13, did you?

A. I would have to, I would have to resort to my
leases to know, because I have already stated that

I am not the lease man for the outfit.
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Q. Well, you stated in this affidavit that you had

a lease, and you and your brother had a valid lease

to this land under a valid lease to you and your

brother? [127]

A. Well, I am pretty sure that at the time we

made up the affidavit, that we probably had a map
or plat there, we possibly had our leases there, and

it was made with reference to facts.

Q. That is when you made this affidavit, is that

right? A. Yes, I think so.

Q. And that affidavit, you don't remember now,

in other words you are going by the affidavit now,

you don 't remember actually what happened in 1945

do you, except from that affidavit, is that right ?

A. Oh, no, I definitely remember the sheep being-

there, I remember the sheep being there, I remember

the sheep being there for a period of possibly a

month, not just for a day or two, over a long period

of time, this is just an incident where we counted

the sheep, there is also—

—

Q. But in reference to this lease business, you

don't recall whether you had a lease or not, is that

right ?

A. Oh, I know we had the leases, there is no

question in my mind but what we had the lease.

Q. That is the lease on Section

A. I would say we had a permit in the area.

Q. And, in other words, I think you stated here,

that you yourself were not the lease man and you
didn't know just what kind of a lease you had on

there, is that right?
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A. No, I know that we held a unit there, and I

say that [128] within the unit we could have had

some competent leases, but they were included in

the operational use of the unit through an on-and-

off agreement with the Indian Service, but that is

definitely a unit area.

Q. What unit was that, do you know?

A. I don't know what the name of the unit was

at that time, it seems to me it might have been 28,

they have changed them unit numbers every, most

of them are changed every five years.

Q. Well, was it a unit or was it a valid lease that

you and your brother had, that is what I am trying

to get at, whether it was a lease or whether it was a

unit, you have stated it was a lease in your affidavit,

that is what I am trying to find out ?

A. Well, just like I said before, I am not a lease

expert.

Q. Well, you were there when this affidavit was

made out, and evidently from your testimony that

you went over these maps and determined whether

you had a valid lease on there, is that right ?

A. That is right, I testified that we resorted to

our maps or to actual leases in making up the affi-

davit, but for me to go back in my memory and tell

you every competent lease we hold or every office

lease we hold would be entirely possible.

Q. I realize that, was this affidavit made up
from [129] looking at one of these plat books, is that

how you made it up, or do you recall ?

A. Well, we have little maps like this, we have
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some of the older unit maps with the boundaries of

the units clearly defined on them, and they are, of

course, marked, they have got the range and sections

and townships and

Q. And this is when you checked out as to where

that—at the time you made up this affidavit, is the

time when you checked it off on this map, is that

right? A. Not on this map.

Q. Well, on the map ?

A. Something similar, I imagine, either a plat or

a unit map.

Q. You didn't check it out at the time you saw

the sheep then, is that right?

A. Well, I imagine at that time I was very much
more familiar with that area because I was operat-

ing in that area and since then I am operating in a

different area altogether.

Q. In other words, this map, this affidavit made
in 1956 was made from your recollection, is that

right ?

A. No, I said it was made from copies of leases

that we held and from plats and maps, because after

a period of time as long as that, you would have to

resort to something factual to know what you are

doing and in making an affidavit I am positive that

I went, [130] I wouldn't sign any, I wouldn't sign

my name to anything that was false.

Mr. Jones: That is all.

(There being no further questions, the wit-

ness was excused.) [131]
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MR. JOE CORMIER
called as a witness on behalf of the Plaintiff, having

been first duly sworn, testified on direct examina-

tion by Mr. Galles, as follows

:

Direct Examination

By Mr. Galles

:

Q. Will you state your name and where you live ?

A. Joe A. Cormier, and my residence is here in

Billings, and I live at the ranch in the summer.

Q. You are a rancher? A. Yes, sir.

Q. AVhat kind of a ranch do you have ?

A. Grain and livestock.

Q. Where is it located?

A. It is on the Crow Reservation.

Q. Are you in partnership with your brother

Clem Cormier? A. lam.

Q. And he was the witness that just testified?

A. He was.

Q. He made some reference to this 1945 count of

sheep on Sections 12 and 13, in Township 4 South,

Range 25 East. He also said that you were the lease

man of the partnership ? A. That is right.

Q. Would you have any record with you that

Avould show whether that, whether those sections

were under lease or i3ermit, Mr. Cormier ?

A. Yes, I don't have any records, I have memory
of it. [132]

Q. Well

A. What particular date are you referring to

now?

Q. On or about June 12th, 1945?
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A. And what description of land?

Q. That is Sections 12 and 13, Township 4 South,

Range 25 East?

A. All of the land in those two sections?

Q. Yes.

A. Could I have a map for reference ?

Mr. Jones: Your Honor, we will object to any

testimony of this witness in reference to what he

knows about the ownership or leasing of Sections

12 and 13, on the grounds and for the reasons that

no proper foundation has been laid, and that it is

not the best evidence.

Mr. Galles: Well, the witness says he can re-

member.

The Court: Yes, counsel went into that quite

thoroughly with the other witness and I think I will

permit him to answer—objection overruled.

Q. Would this map be of assistance to you. Ex-

hibit 1, or maybe we need Exhibit 3 at this point,

oh no, maybe this is the one, would Exhibit 2 be of

assistance ?

A. Is this, what exhibit number, this is Ex-

hibit 2?

Q. Yes. [133]

A. This will partially help, although this code

here has reference to dates 195

Mr. Jones: Just a minute, your Honor, I would
like to ask a question on voir dire.

The Court : All ri2:ht.
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Voir Dire Examination

By Mr. Jones :

Q. In other words, you are going to testify from

this code in Plaintife's Exhibit No. 2?

A. This code will not apply to the land that you

are asking the question about as of June 12th, 1945.

(Continuation of direct examination by Mr.

Galles.)

Q. Ail right, with that understanding, will you

proceed then, please ?

A. There was one allotment of land in that area

if I could have reference to an allotment then, I

could tell you the different pieces of ground that

was not in the unit permit, the rest of it was in

there.

Q. Do you have such an allotment map with

you? A. Yes, I do.

Q. Would you get it, it is your property and

your map?
A. It is—allotment of George Shows Little, that

portion of it that lays within Section 13, was not in

the permit.

Q. How much area of Section 13 is that allot-

ment? [134]

A. One hundred and twenty acres.

Q. And in which portion of Section 13 ?

A. It would be along the southern boundary of

Section 13.

Q. Then was all of the other Sections, were all
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of the other Sections, 12 and 13, except that 20

acres in the permit ? A. Yes.

Q. And permitted to whom ?

A. Cormier brothers.

Q. Would you take the document that is on the

reporter's desk, Motion for Preliminary Injunction,

and toward the back of that document, is an affidavit

which is purported to be executed by you, would you

state whether or not you did execute that affidavit *?

A. On page 2 1

Q. On page 2 of the affidavit that you executed,

appears your signature.

A. Here is one bearing my signature.

Q. You did execute that affidavit?

A. I will read it, yes, that is my affidavit.

Q. Calling your attention to January 30th, 1952,

did you make a livestock count on that day out in

your area ? A. Yes, sir.

Q. Would you state what you did and saw?

A. I counted about 300 head of cattle, branded

VC and [2].

Q. Was anyone with you?

A. My brother and Mr. Powers.

Q. And on what land was the cattle located, if

you know?

A. According to the affidavit, it describes the

land here.

Q. Well, do you recall from your

A. Yes, I recall but I couldn't tell you those

exact descriptions without having reference to some-

thing that I made record of at the time.
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Q. When you made this affidavit, you knew that

the land description contained in there was correct?

A. Positively identified, I went with Mr. Powers

and we checked the corners on these, the stones, the

quarter corners and the section corners on these

lands that we described in the affidavit.

Q. And what is the description of the land on

which you found this 300 head of cattle ?

A. Specifically, the West Half of the Northeast

Quarter of Section 3, and the North Half of Section

4, all in Township 4 South, Range 26 East, and the

North Half of the Southwest Quarter, and the

Northwest Quarter of Section 31, the Southeast

Quarter of Section 32, the South Half of the South

Half of the Northeast Quarter, and the South Half

of Section 33; the West Half and the Southeast

Quarter of Section 34, all in Township 3 South,

Range 26 East. [136]

Q. Whose land was that?

A. They were under lease to Cormier brothers.

Q. From whom?
A. From—through permit and competent leases,

through permit from the Crow Agency and compe-

tent leases of the competent Indians that owned the

lands in that, in those descriptions.

Q. Do you know whose cattle, whose those 300

cattle branded VC and [2], they were ?

A Well, the VC were Mr. Eraser's, and from

the information I gathered on the recording of the

[2] brand, \hm belonged to Mr. Linderman.
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Q. Do you know how much of each head there

were with the different brand ?

A. As of what date"?

Q. On January 30th, 1952 ?

A. I don 't recall that, on January 30th, we wrote

down an accurate count as to each particular brand.

Q. Then all you can say now, there was so much

of each? A. That is right, principally VC.

Q. More VC brands than [2] %

A. Many more.

Q. What proportion can you, can you give an

estimate %

A. I would say three to four to one.

Mr. Jones: Just a minute, your Honor, we will

ask that that be stricken on the grounds and for the

reasons that the [137] question has been asked and

answered, he didn't know, he didn't break them

down.

The Court: Objection overruled.

Q. Now, referring to the following day, Janu-

ary 31st, 1952, did you make a count of livestock on

land in the vicinity of your ranch? A. Yes.

Q. Who was with you then?

A. My brother and Mr. Powers.

Q. What did you find?

A. Oh, we found 28 head of cattle branded with

a [2] and 27 head of cattle with the VC.

Q. Where were they located?

A. In the Southwest Quarter of Section 33, in

Township 3 South, Eange 26 East.
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Q. Your affidavit says 27 East, but it should be

26 East?

A. That is a typographical error, it should be 26

East.

Q. Whose land was that*?

A. It was Cormier brothers, permit land or com-

petent leased land.

Q. All right, did you find other cattle on the 31st

of January, '52 %

A. Well, that was all, January 31st.

Q. I notice your affidavit says, and 28 cattle

branded [2], right ribs or VC right ribs grazing on

Lots 2 and 3, Section 31?

A. I believe I answered that earlier. [138]

Q. Oh, did you, whose land was that then?

A. Cormier brothers.

Q. And was that under permit or lease ?

A. Either permit or competent lease.

Q. Do you know which?

A. I couldn't identify it from the map.

Q. From the map you have on front of you ?

A. Yes, sir.

Q. Would you do so, please?

A. I will have to have the one, the map covering

the 3 South, 26 East.

Q. I will hand you Plaintiff's Exhibit No. 2.

Mr. Jones: Just a minute, could I, which piece

of ground are you talking about now ?

A. Southwest of 33.

Q. Well, I would like to have you tell me on the

lands described in your affidavit referring to Janu-
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ary 31st, whether the land therein described is

either mider permit or lease ?

A. Well, that is the Southwest Quarter of Sec-

tion 33, and Lots 2 and 3 in Section 31.

Q. Yes.

A. I would need the Indian allotment map to

identify the land that was in the permit schedule.

Q. Now, where

A. I have a copy. [139]

Q. You have your ovvn records that you can

testify from ? A. Yes, sir.

Q. Will you get them please ?

A. (Witness complying.) The Southwest Quarter

of Section 3 in 3 South, 26 East was land \mder

permit.

Q. All right, as to Lots 2 and 3 in Section 31

A. I need one more map, I see here that the de-

scriptions call for Range 27 East, could I check the

map in Range 27 East to

Q. Well now, no, the one I am referring to is

where you said you found the 28 head of cattle on

Lots 2 and 3, if that is the last line of your af-

fidavit, which is Section 31, Township 3 South,

Range 26 East?

A. I believe that is a typographical error.

Q. All right, where did you find the cattle that is

the 28 head branded [2] or VC ?

A. They would be immediately

Mr. Jones: Just a minute, your Honor, we will

object to any testimony in reference to Section 31,

Lots 2 and 3 in Section 31, Towmship 3 South of
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Range 27 East, on the grounds and for the reasons

that it is incompetent, irrelevant and immaterial. It

is not one of the issues in this case, it comes as a

complete surprise to this defendant, to any tres-

passes in that area, this thing was went into at the

pretrial conference, and the land was [140] deter-

mined, and we have no knowledge whatsoever as to

any trespasses in 3 South of Range 27.

The Court: Objection sustained.

Mr. Galles : Well, your Honor, we did not allege

in our complaint where the trespasses took place,

and as I recall the pretrial order and agreement

was just that certain lands would be agreed upon, in

fact it wasn't covered in the order, we agTeed among

ourselves that these three maps, Exhibits 1, 2 and 3,

could be received in evidence. What I am trying to

do is to show it

Mr. Jones: Well, your Honor, I frankly think

there is no mistake, I think all along that it has been

3 South of Range 26, and not 27.

Mr. Galles: That is a matter then you could go

into on cross-examination, isn't it?

Mr. Jones: I don't think that it is relevant, as to

3 South of Range 27, we have been taken completely

by surprise, we don't know what happened in that.

The Court: This, I presume this relates solely

to the question of injunction doesn't it?

Mr. Galles: Yes, that is right, it [141] is on the

injimction, count

The Coui-t: The affidavit in support of the pre-

liminarv motion for—would refer to specific land,
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I think that is the point that Mr. Jones is making.

Mr. Jones : Well of course it goes into this ques-

tion of injunction, and I think in our pretrial brief,

this whole question is whether, being raised, is

whether or not it is competent land, or office leased

land, or strictly permitted land, as to whether or

not this regTilation applies. If it applies at all, and

we do not have any information whatever as to any-

thing in Lots 2 or 3 in Section 31 of 3 South 27,

we don't know whether it is permitted or whether

it was leased land, and this witness has no records,

actually the whole reason that this testimony in

reference to these leases or permitted land is being

allowed in, is the fact that we did go into the office

at Crow Agency, and these maps, we have, pretty

well show what the holdings were, and for us to go

into something that is not involved in here, mayhe

we didn't enter into it any

The Court: Well, there is—the court recalls

there was a correction at the pretrial [142] con-

ference but

Mr. Jones: No, that is not this land, your

The Court : One tract of land, there was a ty])o-

graphical error, that is not this land is it?

Mr. Jones: No, that is not this land, your

Honor.

Mr. Galles: What we are attempting to do by

this witness, is, he stated that he found 28 cattle,

he stated what the description was according to the

affidavit, and then when he goes to determine

whether it is permitted or leased, why he finds a
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mistake and I think he is entitled to explain where

he found the cattle, or if there was a mistake in

the description he previously testified to.

The Court: On the other hand, the defendant

has not had an opportunity to check the other land,

that is not described in the affidavit, I think he

should be given that opportimity if that goes in.

Mr. Galles : Of course, our contention is that the

affidavit attached to the motion for preliminary in-

junction is not part of the pleadings in the case, we

are going to trial on the complaint, the answer and

the pretrial [143] order, and this is evidence within

the framework of those pleadings, I don't believe

we are bound hy the affidavits attached to the

motion.

The Court: Well, now is it the position of the

Government, that any land could be, that the witness

could go into any land whatever at this time?

Mr. Galles: Any land on the dates alleged, and

the number of cattle alleged in our complaint wher-

ever he found on January 30th, now he is, there is

testimony to amend the pleadings by one day, we

have alleged January 30, 1952, he said it was Jan-

uary 31st, but there are 55 cattle; now we don't

allege where those cattle were in our complaint.

Incidentally, our affidavit for preliminary injunc-

tion specifies where, but I don't believe that binds

us in this, in the trial of this at this stage of the

game.

The Court: Well, I will permit him to answer

for whatever it may be worth.
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Q. Mr. Cormier, referring to the 28 head of

cattle that you found on January 31st, branded

[2] right ribs, or VC right ribs, can you state now
the legal description of where you found the 28

head?

A. It would be the land immediately south of

the first location. Lots 3 and 4 in Section 4, of

Township 4 [144] South, Range 26 East, the cattle

were more or less in one spread out group, and this

28 head lay to the south side of the township line

that divides its last description from the first de-

scription.

Q. Now, I want to call your attention to the

fact in your affidavit, executed on the 2nd day of

May, 1956, which is attached to the motion for pre-

liminary injunction, you stated that 28 head was

foimd by you on Lots 2 and 3, Section 31, Town-

ship 3 South, Range 26 East; can you explain the

difference in those description?

A. I can only say that there are errors in print-

ing.

Q. Do you know where these, the description of

Lots 2 and 3, Section 31, was obtained, did you

furnish that description in the first place for the

preparation of this affidavit?

A. Not Lots 2 and 3, Section 31.

Q. How far away from the land described in the

affidavit is the land that you have orally testified to,

Lots 3 and 4 of Section 4 ?

A. Oh, I would say it would be a couple of miles.
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Q. AVho had the land, had the control or owner-

ship or otherwise of the land on which you found

the 28 head that you have orally testified to?

A. As of which—that I orally testified, Cormier

brothers under permit.

Q. Under permit? [145] A. (No reply.)

Q. Referring to February 13th, 1952, did you

have an occasion to make a livestock count in the

area of your ranch? A. Yes, I did.

Q. How many cattle did you find?

A. 49 cows branded VC on the right ribs.

Q. And what location?

A. North Half of the Southest Quarter of Sec-

tion 33, Township 3 South, Range 26 East.

Q. And who had the ownership or control of that

land? A. Permitted to Cormier brothers.

Q. Well, you state in your affidavit that it was

under lease, did you distinguish being permitted and

under lease ?

A. Well, technically, I suppose there is a dis-

tinction, but we refer to lease and permit in the

same light, as exercising control.

Q. All right, did you observe any other cattle

that day?

A. Thirty-three cattle l^randed VC on the right

ribs and two steers branded [2] on Lot 2 of Section

4, Township 4 South, Range 26 East.

Q. Who had the control or ownership of that

land?

A. That it permitted land to Cormier brothers.

Q. Who was with you on this day ?
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A. The 13th?

Q. Yes, of February, 1952? [146]

A. Mr. Powers and my brother.

Q. Mr. Powers testified to that when he was on

the stand? A. Yes, he did.

Q. Going back to January 30th, 1952, which is in

the forepart of your affidavit, in connection with

300 head of cattle, can you tell from the records

that you have here, whether the land description

that you testified to, where, who the lease, who had

the lease or permit or control of that land ?

A. The West Half of the Northeast Quarter of

Section 4 is under permit to Cormier brothers.

Mr. Jones : Just a minute, I think for the record,

he is referring to Section 3, aren't you?

Mr. Galles : I think for your convenience, I will

read off the land description that you testified to,

that is the West Half of the Northeast Quarter of

Section 3, in 4 South, Range 26 East.

A. The West Half of the Northeast Quarter of

Section 3 is under permit to, was under permit to

Cormier brothers.

Q. On January 30th of '52? A. Correct.

Q. And the North Half of Section 4 in the same

Township and Range ? [147]

A. Under permit to Cormier brothers.

Q. The North Half of the Southwest and the

Northwest Quarter of Section 31, of 3 South, 26

East?

A. Under competent lease to Cormier brothers.

Q. Southeast Quarter of Section 32?
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A. Under competent lease to Cormier brothers.

Q. South Half

A. Pardon, the last?

Q. The Southeast of Section 32, I think you an-

swered competent lease on that one.

A. Well, I want to correct that, that is South-

east of 32, is permit land to Cormier brothers.

Q. All right, South Half of the South Half of

the Northeast of Section 33?

A. That was under permit to Cormier brothers.

Q. And the South Half of the same Section?

A. Under permit to Cormier brothers.

Q. The West Half of the Southeast Quarter of

Section 34?

A. Under permit to Cormier brothers.

Mr. Galles : That is all, you may examine.

Cross-Examination

By Mr. Jones:

Q. Mr. Cormier, I think we have some testimony

in reference to trespassing on Lots 2 and 3 of Sec-

tion 31, 3 South, of Range 26 East, and you said

that [148] was a mistake in description, is that

right? A. Lots 2 and 3 of Section 31?

Q. Yes. x\. That is right.

Q. That is a mistake, there wasn't, you didn't

find any cattle in there, is that right?

A. That is right.

Q. And you were with Mr. Powers all of the

time, is that correct, I mean Mr. Powers and your

brother were with you, weren't they, when you
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were in there? A. Yes.

Q. And these cattle, these 28 head of cattle, were

found in, was it Section 4 of Township 4 South,

Range 26, is that right, instead of over in Section

31? A. Yes, in Section 4.

Q. Then Mr. Powers is wrong when he testified

to the fact that they were in Section 31, is that

right ?

Mr. Galles: I don't think he testified to that,

Mr. Jones.

Mr. Jones: Yes, he did.

The Court: Yes, he did.

Mr. Galles : Well that was on an affidavit.

The Court : This was, I have kept track of under

count six, at least I have a notation there of Lots

2 and 3, Section 31. [149]

Mr. Galles : Oh, that is right, I beg your pardon.

A. I may not have been with him when he saw

cattle, where he said he saw them, however, I do

recall that he was there that day, and that I was

with him at different times.

Q. I believe that you testified you and Mr.

Powers and your brother definitely located all these

corners and quarter corners, is that right, posi-

tively establish the location of when you saw these

cattle, is that right? A. Yes.

Q. In other words, you located the corner lines

in Sections 32 and of the—you've located the section

corner at the Southwest corner of Section 33, 3

South, of 26 East, did you?

A. On the South Half of Section 33.
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Q. Yes, the Southwest comer of that section ?

A. Yes, we generally located all the corners in

the area imder discussion.

Q. Located—you went there and you dug around

and found it, is that right? A. Yes.

Q. What does that corner look like, do you know,

do you recall?

A. That is a rock survey, all the markings there

are rocks. [150]

Q. Is it a rock? A. Yes, sir.

Q. Is it a big rock or is it a buried rock, or

what does it look like ?

A. Well, they are generally rocks that are com-

mon to the area, where the survey is made, and they

will run eight to ten inches high and stuck in the

ground.

Q. How about this rock, do you recall what that

rock looked like?

A. I don't recall definitely what that rock looked

like.

Q. Well, was it easy to locate?

A. Comparatively easy.

Q. What do you mean by comparatively easy ?

A. In many cases there are piles of rock placed

along the survey rock.

Q. Was it a pile of rocks in this instance, that is

the Southeast Quarter of Section 33, 3 South of

Range 26?

A. At that particular instance, I am not posi-

tive.

Q. Not positive, how about the quarter corner
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of the Southwest corner, that is the Southeast

Quarter corner of the Southwest Quarter of Section

33, did you locate that rock?

A. The Southwest Quarter corner of Section 33 ?

Q. Yes. A. Yes.

Q. What, do you know what that rock looked

like? [151]

A. Not in particular, just rock, with quarter

mark on it.

Q. Well, did you locate these different lines be-

tween these forty acre tracts, any of those corners

at the time?

A. Do you mean a sixteenth rock?

Q. Yes, I ^ess it would be a

A. No, there are no sixteenth rocks in the survey

there.

Q. In other words, it is just the quarter sections?

A. Quarters and sections.

Q. And did you locate the quarter corners in

Section 34 of the Southwest corner ?

A. Southwest of 34?

Q. Yes. A. Yes, sir.

Q. And did you locate the quarter corners of

the Southeast of 34? A. Yes, sir.

Q. And did you locate the quarter corners, that

is on this date, this time I am talking about when
you and Mr. Powers and your brother were out

there? A. Yes.

Q. Did you locate the quarter comers on the

Northwest corner of Section 34?
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A. Which corner of the Northwest Quarter?

Q. Well, all of them, as I understand you located

all these corners, you really had her pinned down,

is [152] that right, you located them all?

A. Yes.

Q. Now how about this Northwest corner, is

that, those corners they are pretty easy to identify

or

A. Northwest corner of which section?

Q. Well these quarter corners in the Northwest

Quarter, the four corners there, were they easy to

identify? A. In which section?

Q. In Section 34, pardon me?

A. Northwest corner?

Q. Northwest Quarter, there were four corners,

that constitute the quarter comers of the Section

34 there, of the Northwest Quarter?

A. You mean the center of the section, when you

say is four?

Q. No, I mean these four quarter corners of the

Northwest Quarter of Section 34?

A. By which stones are you referring to?

Q. I am referring to these four comers?

A. There are stones at this corner.

Q. Which corner is that now ?

A. That would be the Northwest corner of the

Southwest Quarter of 34.

Q. And 3 South of 26 East?

A. That is right, and there is a stone on the

Northwest corner of the Northwest Quarter of Sec-

tion 34, there is a stone on the Northeast corner of
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the Northwest [153] Quarter of Section 34; there

is no stone in the center of the section.

Q. And you located all these corners did you?

A. The ones I have just testified, yes.

Q. Well now, I think you also testified that you

located these section corners in Section 33, is that

right, the section corners'?

A. That is correct.

Q. Now did you locate the corners over in Sec-

tion 3 South, Section 31 of 3 South of Range 26

East?

Mr. Galles: Object to this as being repetitious,

I don't know what the purpose is, if there is some

purpose fine, but it would be irrelevant.

Mr. Jones: Oh, we don't think it's irrelevant,

your Honor, they testified they located all of these,

I am just

The Court : What date is this on Section 3, I am
getting confused.

Mr. Jones : On Section 3, I am referring to this

date of January 31st of 1952.

The Court: Well is there any testimony with

respect to Section 3 on that date, Mr. Jones?

Mr. Jones : I am talking of Lots 2 and 3, pardon

me, of Section 31, that this land that he says was

under competent lease. [154]

The Court: Hasn't he testified that that is in

error, Lots 2 and 3 of Section 31?

Mr. Jones : Well, we will strike that.

Q. Were these quarter corners, these corners

located on the ground or by map or by aerial photo-
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graphs and by map, these lease maps such as you

have here, is that how you located or did you

actually locate them on the ground ?

A. I located them on the ground, I am really

familiar with that area, and I know where most of

those stores are, and if I recall correctly, Mr.

Powers had an aerial photo and he went to one of

these points for a beginning, a check point, and made

his observations from there.

Q. How long were you in this area on January

31st, 1952, with Mr. Powers?

A. Oh, maybe a couple of hours.

Q. How long were you in the area on January

30th, 1952? A. A couple of hours.

Q. And Mr. Cormier, your main recollection as

to this description of this land, comes from the af-

fidavit that you executed on May 2nd, 1956, is that

correct, that affidavit you have in front of you?

A. Yes, and I remember, I remember distinctly.

Q. And you read that affidavit very carefully,

just like you read it here at the time you signed

it? [155] A. I presume I did.

Q. Well, do you recall whether you did or you

didn't?

A. Well, I must have read it.

Mr. Jones: That is all.

(There being no further questions, the wit-

ness was excused.)

(Whereupon, the coui-t took a short recess;

court resiuned pursuant to recess, parties pres-

ent the same as before.) [156]
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MR. JOE A. CORMIER
recalled as a witness on behalf of the Plaintiff, hav-

ing been previously duly sworn, testified as follows

:

Direct Examination

By Mr. Galles

:

Q. Mr. Cormier, during the short recess we have

had, have you had an opportunity to go over your

plat and affidavit again? A. I did.

Q. And when you testified that you saw these 28

cattle on Lots 3 and 4 of Section 4, 4 South of 26

East A. What section number?

Q. Section 4, I mean you said the affida^dt was

wrong and you saw these cattle on a different land

description, what were you referring to when you

made that conclusion?

A. Well in this, there are cattle all over that

area, when we counted, I mean when we rode

through there, there were cattle all over that area

and Mr. Powers didn't count with me down there,

however, he did count up here on 31.

Q. And you, the map you hold in your hand is

that a large or small scale map ?

A. Well, it is a small scale, it is identical with

the—that large map back there, but I have dif-

ficulty in reading these lot numbers from this map, I

need a reading glass really.

Q. During the recess, have you compared the

small map with the larger map? [157]

A. I did.

Q. What have you to say now with whore you
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found the 28 head of cattle branded [2] right ribs,

or VC, right ribs?

A. The affidavit is the correct description.

Q. And you recall having counted 28 head of

cattle on the land described originally in the affi-

davit? A. I do.

Mr. Galles: That is all.

Cross-Examination

By Mr. Jones:

Q. I believe you testified, Mr. Cormier, pre-

viously that you went over in Section 31, is that

right, that may be Mr. Powers' count on those, ]:>ut

you didn't?

A. I may not have been there at the same time.

Q. Oh, I see.

Mr. Jones: That is all.

(There being no further questions, the wit-

ness was excused.) [158]

MR. ORIE DOSDALL
called as a witness on behalf ofthe Plaintiff, having

been first duly sworn, testified as follows

:

Direct Examination

By Mr. Galles:

Q. Will you state your name and where you

live?

A. My name is Orie Dosdall, and I live about

six miles north of Pryor.
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Q. What do you do? A. I am a farmer.

Q. Do yon have livestock ?

A. A few head, yes.

Q. Is your farm on the Crow Indian Reserva-

tion? A. Yes, sir.

Q. All of it? A. Yes.

Q. Within the boundaries?

A. Within the boundaries of the Crow Indian

Reservation.

Q. I will hand you an affidavit that you ex-

ecuted, Mr. Dosdall, which is attached to the Motion

for Preliminary Injunction, filed in this action, and

ask you if you recall having made that affidavit ?

A. Well if my signature is on the bottom of it,

I made it, I mean I signed it and everytiling is in

there is true.

Q. Do you recall the morning of December 17th,

1955? A. I do.

Q. And what did you do and find with reference

to a livestock count? [159]

A. Well, I found a bunch of Fraser's cattle, and

Charlie Fraser's cattle in on my office and compe-

tent leases.

Q. How many?

A. You mean referring to this affidavit, or just

offhand?

Q. Well, do you remember offhand?

A. Offhand, there was approximately 126 of VC,
and [8] and [9].

Q. When you say that, you are referring to the

brands on the cattle? A. Yes.
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Q. When you say that, you are referring to the

brands of the cattle? A. Yes.

Q. And on what lands, by legal description, did

you find the cattle 1

A. Well, they were in 15, 16 and 17 of 4 South,

Range 26 East.

Q. Those are section numbers you named first?

A. Yes, sir.

Q. Who owned or controlled that land?

A. I have some control over it.

Q. All of those sections that you have named ?

A. 15 and 16, I do, and Northwest part of 17.

Q. And in what part of that description did you

find these cattle? [160]

A. They were on the South part of Section 16.

Q. Now, do you have control of that land by

permit or lease ?

A. I have an office lease, office-approved lease,

by approval of the Superintendent.

Q. Did you see any cattle at a later date in that

same month?

A. Well, they were in and out of there so much,

Mr. Galles, that they were in there continuously for

two months, on wheat and barley.

Q. That was your wheat and barley on the land

you have described? A. Yes, sir.

Q. And it was the cattle with the brands you

have already described? A. Yes, sir.

Q. Was it the same herd that was in there dur-

ing that period?

A. Yes, they were the same bunch of cattle.
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Q. And in your affidavit, when you state there

was about a hundred head on December 17th, and

December 24th, and January 21st of '56, and also

up until March 6th of '56, do I understand that it

was the same herd?

A. It was the same herd, there might have been

a few head changed here and there, I run them out

and then they would, well they took my gates and

run them back in again, I mean just had no con-

trol over them. [161]

Q. Have there been other cattle, not belonging

to you on your land, since March of '56 ?

A. Well, there has been, there was cattle run

through after this restraining order was issued to

Mr. Fraser, he wasn't supj^osed to have any cattle

in there, why they took, I don't remember the exact

date, but they took 350 head through me, it was,

well I was seeding barley in March, it must have

been around March 27th or 28th of '57.

Q. Of this year? A. Of this year.

Q. And did you identify those as cattle belong-

ing to Mr. Fraser in any way?

A. Yes, they took them down along the fence, and

I seen Fraser 's men rounding them up, and Mr.

Fraser 's brother was in the lead mth an Interna-

tional, a red International pickup.

Mr. Galles: That is all.
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Cross-Examination

By Mr. Jones:

Q. Mr. Dosdall, you are the same Mr. Dosdall

who was involved in a legal action in District Court

in reference to this land you have testified to, isn't

that right"? A. Yes, sir.

Q. And well, I think to save time, your Honor, I

think that it is stipulated that that is part of [162]

the record, and there is no use me going into it

with this witness and that is all—with reference

to this 350 head or so on March 27th, 1957, isn't

it customary out there for one rancher to let an-

other rancher pass through him, through his pasture

out there *?

A. No, not in this particular instance, Mr.

Fraser won't obey a restraining order keeping them

out of there, he just maliciously has taken cattle

through there and horses through there, not at this

time, but years before

Q. But there is the only time, do you know where

he was going with his cattle ?

A. No, I didn't know where he was going with

them.

Q. Do they have land on the other side of you ?

A. Yes.

Q. Have you been going through his land on the

same kind of a proposition? A. No, sir.

Q. Been driving your trucks through his, across

his land? A. No, sir.
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Q. Well, how do you get your wheat to Edgar,

don't you go across his land?

A. Well, I suppose I drive the trucks on that

public road there.

Mr. Jones : That is all. [163]

(There being no further questions, the wit-

ness was excused.) [164]

MR. CLARK C. STANTON
called as a witness on behalf of the Plaintiff, having

been first duly sworn, testified as follows:

Direct Examination

By Mr. Galles:

Q. Will you state your name and what you do?

A. My name is Clark Stanton, and I now live

at New Town, North Dakota.

Q. New Town, North Dakota?

A. Yes, sir.

Q. With the Bureau of Indian Affairs?

A. Bureau of Indian Affairs.

Q. Did you formerly work at the Crow Agency

Office? A. Yes.

Q. In what capacity?

A. I was Range Conservationist.

Q. Did you have an occasion to make a livestock

count on May 24th, 1954, on range unit No. 19?

A. Yes.

Q. Do you recall now^ what you did and what you

found on that date, or would it be necessary for you

to refer to a memorandiun ?
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A. I will have to refer to my affidavit to get the

exact numbers, but this count was made during the,

just a routine check which we make each year,

usually on all permits.

Q. I show you the affidavit on file in this case, at-

tached to the Motion for Preliminary Injunction,

and you may use that to refresh 3^our memory;

would [165] you state what you did and saw on

that date?

A. I don't remember exactly where I entered,

or where I left the unit, but anyhow I come, I be-

lieve I come from the Pryor road, the road from

Highway 87 to the town of Pryor, and went through

the unit to the north and west, and I counted cattle,

the biggest majority of these cattle were above the

rim on land permitted to in range unit 19.

Q. What date was this?

A. Well, May 24th of '54.

Q. How many cattle did you find ?

A. I found 182 cattle, plus 32 horses.

Q. How did you identify the ownership ?

A. The horses, I was unable to read brands be-

cause those horses were hard to get close to, you

couldn't get close enough to read a brand, but the

cattle I was able to read the brands on the majority

of the cattle.

Q. What brands were they?

A. H inside of a circle, and a VC, those two

brands of the cattle.

Q. And on what land were these horses and

cattle found?
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A. They were all, as I remember, they were all

on land permitted through the office and range unit.

Q. Well, can you specifically, permitted to

whom? A. To Mr. Fraser.

Q. Would that, do you know, may I have the

complaint, your Honor, or rather, Exhibit 9, and

I will hand you [166] Exhibit 9 and ask you if you

found these horses and cattle on the land described

in Exhibit 9?

A. I would have to look at that plat, because I

have been gone for a year, and I can't remember

exactly all these descriptions.

Q. All right, I will hand you Exhibit No. 3,

which is a plat of unit 19?

A. I believe the Pryor road goes through here,

this is deeded land, and the cattle were right on

these allotments right here, the rim, if I remember

right, the rim comes right through here, and the

biggest majority were up above the rim, although

there was some below the rim.

Q. You are referring to the plain yellow portion

of about the middle of the unit?

A. That is right.

Q. On allotments number, which one on Ex-

hibit 3?

A. 1879, 1817, and I believe it would be 2097, too.

Q. That is colored in yellow, either plain or with

some circles on it, on Exhibit No. 3 ?

A. That is right.

Q. Did you compute how many animal units this
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182 head of cattle and 32 head of horses

amounted to?

A. Yes, the horses converted to cow units would

be half again as many horses, 32 plus 16, using the

ratio of 3 to 1.

Q. And how many animal units did that group of

livestock [167] consist of?

A. The 182, plus the 32 head of horses, would

equal 230 cow units, which is 107 cow units over the

authorized capacity of the unit.

Q. One hundred and seven cow units in excess

over the niunber authorized by Exhibit No. 9?

A. That is right.

Mr. Galles : That is all.

Cross-Examination

By Mr. Jones:

Q. Mr. Stanton, are you pretty well acquainted

out there in this area ?

A. Yes, I was, I have been gone a year, I be-

lieve I still can find my way around.

Q. When you refer to the rim there, do you know

where that rim or bluff, whatever it is, is located,

could you locate it on the map ?

A. I could approximately, it doesn't run on a

straight line, it makes a big circle from the north

running south and east.

Q. Will you put it on this map here for us,

please ?

A. (Inaudible)—to get there exact, I would have
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to have an aerial photograph, but I can give you

approximately.

Q. Do you have an aerial photograph with you of

this area?

A. The rims run out of the reservation here in

Section [168] 27 and 28, the rim starts about here

—

and angles to the north, it starts right here and

angles across, comes below, that is approximately

where it goes.

Q. Approximately? A. Yes.

Q. I think probably we better have you draw

it on this. Plaintiff's Exhibit No. 3.

A. Could I use that aerial photograph again?

Q. In other words, that line, Mr. Stanton, that

line you have drawn here on this Plaintiff's Ex-

hibit No. 3, is approximately where the wall or bluff

is located? A. That is right.

Q. And that you have heretofore testified that

these cattle were located, part of them above the

bluff and some down below? A. Some belovr.

Q. Would you tell us, Mr. Stanton, where were

these cattle, were they in a bunch or wer(> they

spread out all over?

A. The ones below the rim were more or less in

a bunch, because they were on the I'eservoir, but

the ones above the rim were spread out on oh for a

mile probably.

Q. A mile, would that be a mile, just a mile in

circumference, or a mile north ?

A. A mile running northwest.

Q. A mile? [169]
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A. They were kind of a long string, see, there is

a coulee that runs up through there, and they were

on both sides of this coulee and in the bottom.

Q. Were they moving up the coulee, or just

grazing? A. Just grazing.

Q. And where is this, do you know where this

waterhole is, this watering place is located in this

area?

A. The big reservoir!

Q. Yes, where these cattle below the rims, where

it is located?

A. I think I could locate it on the aerial photo-

graph.

Q. Well is it, would you say it is in

A. I would say it would be right in this area

right here.

Q. In allotment 2097, or where these C's, are

marked on Exhibit 3, and where it is marked

'^C," is that it?

A. It would be right close there, yes.

Q. Mr. Stanton, I believe that you testified that

these cattle below the rims, do you know how many

cattle there were?

A. No, I counted them altogether.

Q. They were counted altogether?

A. (No reply.)

Q. Could you point out in here where that, in

this Plaintiff's Exhibit 9, where the allotment 2097

—oh yes, I see

Mr. Jones: No further cross-examination. [170]
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Redirect Examination

By Mr. Galles

:

Q. I notice there are several letters "C" on this

Exhibit 3, where you said that the large reservoir

was, I wonder if you would circle the one where you

think the reservoir is closest to?

A. I would have to look at that photo.

Q. I don't mean to locate it exactly, I was just

wondering which '^C" you were referring to when
Mr. Jones was questioning?

A. The closest I can get right here, would be

that, it would be in this general area, someplace in

here.

Q. Would you put a circle where you are re-

ferring to when Mr. Jones was questioning you*?

A. It would be around close in there.

Mr. Galles: That is all.

(There being no further questions, the wit-

ness was excused.) [171]

MR. DONALD F. FIELD
called as a witness on behalf of the Plaintilf, having

been first duly sworn, testified as follows

:

Direct Examination

By Mr. Galles

:

Q. Will you state your name and where you

live?

A. My name is Donald F. Field, I live in Bill-

ings, Montana.
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Q. What do you do?

A. I am the Range, Area Range Conservationist

for the Bureau of Indian Affairs.

Q. Does that include the Crow Indian Reserva-

tion? A. Yes, sir.

Q. Among others? A. Yes.

Q. There has been testimony in this case that

there has been over-stocking of a certain range unit

and contract, and I will ask you if you are familiar

with plaintiff's Exhibit 9, with the attachments'?

A. I am familiar with that Exhibit.

Q. Did your office send any letter to R. B.

Fraser, the permittee, in that Exhibit 9, for the

over-stocking that has been testified to in this action,

particularly we will start with May 24th, 1954,

event of over-stocking?

A. I would like to have the privilege of looking

at the file.

Q. Yes, you did bring a file with you from your

office?

A. I have the Area Office file with me. [172]

Q. Is that the official records of the office?

A. It is.

Q. Maintained in the regular course of business?

A. That is right.

Q. And you are the custodian of the file?

A. I am.

Q. Would you see if you can find anything in the

file on that matter?

A. Well, on November 26th, 1954, Mr. Fraser

was mailed a registered letter, return receipt re-

quested.
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Q. Do you have a copy of that letter?

A. I have a copy of the letter.

Q. And do you have a copy of the return receipt ?

A. I have a copy of the return receipt.

Q. Can you extract that from your file, Mr.

Field, as an exhibit *? A. Yes, sir.

Q. I have had the copy of the letter and the

return receipt marked Plaintiff's Exhibit No. 12,

and I will ask you to state what this is, Mr. Field?

A. Well, this is a duplicate original of a regis-

tered letter dated November 26th, 1954, signed by

Mr. J. M. Cooper, the Area Director of the Billings

Area Office, it is mailed to, addressed to Mr. R. B.

Fraser, in care of R. B. Fraser, Incorporated, 2015

First Avenue North, Billings, Montana.

Q. What about the card attached, what is [173]

that?

A. The attached card is the return receipt, re-

ceipt upon delivery of the registered letter.

Q. It is not signed by Mr. Fraser, but apparently

someone for him.

A. The name R. B. Fraser appears here, but

the name Don Scott, under it, it is dated November

27th, 1954.

Q. That is one day after the letter is dated?

A, One day after the letter was dated.

Q. And what is this letter, purport to do, what

was the occasion for v^rriting to Mr. Fraser ?

Mr. Jones: Just a minute, your Honor, we will

object to this on the grounds and for the reasons

that no proper foimdation has been laid as to
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whether this witness was present, or certainly not

the author of the letter.

The Court: Objection sustained.

Mr. Galles: Well, we will offer in evidence

Plaintiff's Exhibit No. 12, I think it speaks for

itself anyway.

Mr. Jones: We would like to ask counsel for

the plaintiff what is the purpose of this?

Mr. Galles : To show demand for the pajrment of

the amounts alleged in our complaint and our next

question will be, whether or not it has been paid.

Mr. Jones: Well, your Honor, this [174] letter,

we object to it on the grounds it is incompetent,

irrelevant and immaterial, for the reason that it is

highly prejudicial, and conclusion, that, and is, the

other contents are prejudicial to the plaintiff's or

the defendants' position, more prejudicial than it is

enlightening.

The Court: The court understands it is offered

for the purpose of showing a demand.

Mr. Galles: Yes, your Honor.

The Court: For that purpose it will be received

and the objection is overruled.

Q. Mr. Field, do your records show whether or

not any payment has been made for the demands

for over-stocking as alleged in coimts 7 and 8 of

this complaint, that is, for the over-stocking of

May 24th, 1954, and of November 4th, 1954?

A. Our records show that no payments have been

received.

Q. Now we have alleged in our complaint that
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the sum of $687.51 should be credited by reason of a

bond posted, was that bond, is that l)ond posted in

your office or available to be credited to the amounts,

the amount asked for in count 7?

A. Could I have a copy of that complaint, I

don't seem to

Q. Well, I will just tell you that in count 7,

which is the count alleging over-stocking of Mr.

Fraser's [175] contract, permitted land, of May
24th, 1954, shows to be a total amount due accord-

ing to that letter that was just identified and re-

ceived, of $2,693.19, and the next delegation is that

a portion of those penalty and fees were paid by a

bond, and that the sum of $687.50 should be credited

;

do you have any record of that?

A. The record will show that cash bond in the

amount of $187.51 is now on deposit with the Super-

intendent of the Crow Reservation, and that negoti-

able treasury bond in the amount of $500.00 is filed

and is on deposit in Washington, and is being held

there pending the outcome of this case.

Q. And outside of those deposits or bonds, no

amount has been paid?

A. To my knowledge.

Q. On these two counts?

A. To my knowledge no money has been re-

ceived.

Q. Mr. Field, there has been some evidence that

the contract as portrayed by Exhibit 9 has been

cancelled, do you have any record when this contract

was cancelled?
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A. Yes, sir, this Exhibit will show the date on

which the cancellation was effective.

Q. That is Exhibit No. 12 that you just identi-

fied? A. Yes, sir.

Q. What date was the contract cancelled? [176]

A. This letter shows that the contract was can-

celled effective December 31st, 1954.

Q. Had all of the grazing fees and payments, as

required by the contract, been paid, as of the date

of cancellation? A. No, sir.

Q. What was due and owing, if anything?

A. Well, the entire annual fees for the remaining

one year, the permit where due and payable, how-

ever, inasmuch as the unit, the grazing permit was

being cancelled effective December 31, one month

grazing fees were due and payable.

Q. And what could that amount to?

A. $114.64.

Q. Was that amount paid by Mr. Fraser?

A. Not to my knowledge.

Q. Was a demand made upon him for payment ?

A. A demand was made in this registered letter

of November 26th, 1954.

Q. Now that amount of $114.64 is due, in addi-

tion to the other amounts that is set forth in the

letter, which is the same as in the complaint, is that

correct, I am referring to the bottom of page 2?

A. That is correct.
'

Mr. Galles: You may examine.

Mr. Jones: No cross-examination. [177]
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MR. R. B. FRASER
called as a witness in his own behalf, as the De-

fendant herein, having been first duly sworn, testi-

fied as follows:

Direct Examination

By Mr. Jones

:

Q. Will you state your name please?

A. R. B. Eraser.

Q. Are you the same R. B. Eraser who is one

of the defendants in this action?

A. Yes, sir.

Q. And do you own land, own and lease land

on the Crow Indian Reservation?

A. Yes, sir.

Q. And did you own and lease land on the Crow
Indian Reservation in December, on December 31st,

1943?

A. I leased land, I don't know whether I owned
any.

Q. You leased land at that time?

A. (No reply.)

Q. Did you own any sheep in December, on De-
cember 31, of 1943? A. No, sir.

Q. You did not? A. No, sir.

Q. You have heard the testimony by Mr. Urban.

Landon, in reference to some sheep having tres-

passed on December 31st of 1943, on the Crow
Indian Reservation? A. Yes, sir.

Q. And that these sheep were branded circle
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F, and is that your, was that your brand at that

time? [181]

A. Well, they don't register sheep brands.

Q. Do you recall, did you at any time own these

sheep, these 1,085 head ?

A. Well, I owned some sheep, I don't know
whether these are the ones or not. I dealt some sheep

to Jaffrays, and I suppose that he used the same

brand that I had previously, which was circle F.

Q. And who was Mr. Jaffrays?

A. He owns some land out in the neighboring

reservation, in neighboring Indian reservation, and

in 3, 26.

Q. Did you say you transferred these sheep,

transferred some sheep to Mr. Jaffrays?

A. I dealt them to Mr. Jaffrays.

Q. Do you know how many sheep you dealt to

Mr. Jaffrays? A. I don't exactly.

Q. Do you know how many sheep that you sold

to Mr. Jaffrays?

A. I don't, I traded to him for his ranch out

there, and I don't know how many were included

in that deal, it has been quite awhile ago, I had a

band and I don't know how many, usually bands is

around a thousand or twelve hundred sheep.

Q. The plaintiff's witness, Mr. Urban Landon,

has testified that they found 2,200, found 1,085

sheep in the Southeast Quarter of the Northeast

Quarter of Section 36, Township 3 South, of Range

26 East, do you have any, did you have any sheep

on December 31st, 1943, [182] in that area?
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A. No, sir.

Mr. Galles: What was your answer?

A. No, sir.

Q. Did you have any sheep, did you have 2,000

head of sheep on Section 12, Township 4 South, of

Range 25 East at that time? A. No, sir.

Q. Did you own any sheep being grazed on the

reservation at that time?

A. I dealt them to Jaftrays, and he was running

them out there.

Q. Do you recall when you dealt them to Mr.

Jaffrays '?

A. Well, it was aroimd '40, I think, in the 40 's,

quite early in the 40's, but I don't know the exact

date, no.

Q. Do you know whether it was in the year 1943,

or not? A. No, sir.

Q. Do you know whether Mr. Jaffrays was run-

ning any sheep on his o^Vll or your land, did be

have permission to run his sheep on your land in

1943?

A. We traded, traded leases, I had some leases

and he had some leases in 3, 26, in Township 3

South, Range 26 East, and I had some in there, and

he used mine and I also had some cattle that I was

running his, and we traded grass.

Q. Did you own any land in 4 South, Range 25

East at this time, in 1943?

A. His ranch, that he was dealing me, that he

had dealt me, was in there, was in 4, 26, or 4, 25,

yes.
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Q. When you run sheep, did you have them

branded with an 8 at any time?

A. No, I think that was Jaffray's own brand,

he had previous to the time that I dealt vdth him,

Jaffrays was an old sheep man, and had sheep

previous to the time when I dealt with him on the

ranch.

Q. Did Mr. Jaffrays work for you in 1943?

A. No, sir, he was his own man, oh I imagine

he looked after cattle a little for me, if they were

out there, he would tell me about it, we neighbored

that way.

Q. Did Mr. Westburg work for you in 1943?

A. I think when I first got the band of sheep

from up in the Judith Basin, Westburg come down

with them and then I turned him over to Jaifrays,

and Jaffrays told him what to do and run him from

then on.

Q. And do you remember when that was ?

A. Well, I can't say exactly, but it was in the

early 40 's when I dealt with, when I dealt with

Jaffrays, why he took the sheep, why as I remem-

ber it, Westburg went with him at the time and

then he was called to the army or something, I

don't remember just the dates.

Q. Was Mr. Westburg working for you on De-

cember 31, 1943? [184] A. No, sir.

Q. Mr. Fraser, I hand you Plaintiff's Exhibit 3

and ask you if you will identify from that exhibit,

the land that in 1952 through '54, and up and down

to the present date, that you owned and had leased ?



[

vs. United States of America 275

(Testimony of R. B. Fraser.)

A. Yes, sir.

Q. Will you state what allotments and what land

you had leased in this area, from this exhibit ?

A. Well, the land in Section 2, and the allotment

number, I think, what is that, 1452

The Court: Mr. Jones, I think we will suspend

now, the court agreed that the Billings Gas Com-

pany, or whatever it is, might run the jackhammer

from noon until 2:00 o'clock. They have held up

by reason of the court proceedings, but I hear it now
and I'm afraid it is going to interfere with our

examination, so court will recess until 2:00 o'clock.

(Whereupon, court recessed for noon; court

resumed pursuant to recess at 2:00 o'clock p.m.,

parties present the same as before.)

(Mr. R. B. Fraser resumed the witness

stand for further direct examination by Mr.

Jones as follows:)

Q. You are the same Mr. Fraser who has here-

tofore testified before the recess? [185]

A. Yes, sir.

Q. Mr. Fraser, I hand you Plaintiff's Exhibit

No. 2 which is a plat map, showing Sections 12 and

13 of Township 4 South, Range 25 East, and ask

you if you know, if you recall who had Sections 12

and 13 leased in, or if anyone did in 1945?

A. Crawford had 13.

Q. Who is that?

A. Crawford, O. W. Crawford, I think it is.
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Q. Did you have any land leased in this area

at that time?

A. Yes, I had my lease right south of 13, and I

also had some leased in 14, the quarter section in

14, and Mr. Jaffray's land was in 10 and 11, right

next to it.

Q. Was this area fenced at that time'?

A. I think there was a fence as I remember it,

there was a fence between, run between the south,

of the South Half of Section 12 and 13, took in

the bottom layer of the south 40 's, and 12 and all of

13, all in one pasture, that was the north fence,

and then there was a fence went right along on

the east side of 12 and 13, 13 especially, there was a

fence with a stockpass in 13, and there might be a

stockpass there, between, with a gate in it, and 13,

and I am not sure, I was fenced off from 13 or

not, but I had, I run together with Crawford, I had

an agreement with Crawford. We run our livestock

together, more or less. [186]

Q. Now, I call your attention to the testimony

by Mr. Joe Cormier, in reference to having seen

three hundred head of cattle branded [1] right ribs,

or Lazy Bar L, right ribs, grazing on the West Half

of the Northeast Quarter of Section 3, and the

North Half of Section 4, in Township 4 South,

Range 26 East, M.P.M. ; can you locate that on that

map and will you state as to where your land is

located in relation to this area?

A. Well, I have, I had land, that is considerable
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land, west of it, some land north of it, and no fence

between.

Q. And can cattle pass freely from one, this

area, in this area, the West Half of the Northeast

Quarter of Section 3, and the North Half of Sec-

tion 4, to and from your land that you have leased ?

A. They did, and many of Cormiers cattle were

over in my part of the ranch.

Q. Is there any water in this West Half of the

Northeast Quarter of Section 3, and the North Half

of Section 4'?

A. There is some water along there, I can't, I

can tell you along in 3 and 4, and there is water

west of there in mine, there is plenty of water all

through there.

Q. Now, I call your attention to the North Half

of the Southwest Quarter in the Northwest Quarter

of Section [187] 31, Township 3 South, of Range

32, Range 26 East, have you located that area?

A. Is that 31 you say?

Q. Of Section 31, yes?

A. That is lots, wasn't it?

Q. Well, it is described here, they are described

both as Lots 2 and 3, and the North Half of the

Southwest Quarter, and the Northwest Quarter of

Section 31, can you locate that? A. Yes.

Q. And where in relation to these areas is your

land located?

A. On the west side of it, the reservation fence,

and on the east, south and north of it, on my leases,

this piece of land sets up on a hill, and the only
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thing I can go up there—is in a breeze, it gets

too hot, it is rough and hilly up there, and it is

not fenced out, it is still in there, the same way, it

is not fenced away from the rest of my lease.

Q. Now, I refer to the West Half and the South-

east Quarter of Section 34, in Township 3 South, of

Range 26, can you locate those on the Exhibit!

A. What is that you say?

Q. The West Half and Southeast Quarter of

Section 34.

A. It is here, do you want me to locate here

you say?

Q. Well, where in relation to this land descrip-

tion is your land located? [188]

A. I have the North Half of 33 adjoining it

practically, there is a little piece, a little offset

there in the north, the Northeast Quarter of Sec-

tion 33, at that quarter section, that sets up into,

into 28, and about part way, it is an offset quarter

section.

Q. And where else in there do you have land

leased or

A. And I have adjoining, I have 23, I have some

more in 28, I have the Northwest Quarter of 28,

and practically all of 29, and part of the south part,

most, the south, the south of the South Half of 30,

and also the north, the Northeast Quarter of the

Southwest Quarter of Section 30, and as in 31, I

am all around that land you mentioned, the time

before, I am all around that, 31.

Q. Is there any fencing in this, between this
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land, the alleged trespass and your land, was there

in January 30th of 1952?

A. Which are you talking about?

Q. Between your land and the West Half and

the Southeast Quarter of Section 34?

A, No, sir.

Q. Could you describe, do you recall the fencing

in that area in January of 1952, if any?

A. Well, there was a—some grain land that was

south of this, these sections you are talking about,

and that was fenced, there is a north fence betw^een

them [189] and the rest of it, but practically all the

land we have been talking about so far, there was
no fence between it, it was part of it Cormier's, and

part of it mine, and no fence apart, they run cattle

in there and so did I.

Q. Nov/, I call your attention to the Southeast

Quarter of Section 32, and the South Half of the

South Half of the Northeast Quarter, and tlie

South Half of Section 33, this land is located in the

very same vicinity ; isn 't that correct ?

A. Yes.

Q. And do you know what the fencing condi-

tions were on January 30th, 1952, in this area?

A. Well, there wasn't any fences, I was talking

about previously, that is the same territory you was

talking about before.

Q. And is it not true, Mr. Fraser, that your

cattle put on your own land or Mr. Cormier's cattle

put on his land, either the Cormier brothers or any

cattle that are ynit on any of this land, can traT'el
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back and forth from one area to the other, is that

correct? A. That is right.

Q. Now, where is the water located, the water

holes located in this area, if any %

A. Well, there is water holes all west of the

spring wells, west up in this 30 and [190]

Q. Could you locate it as close as possible, if

need be, use your plat book, but we would like you

to locate those f

A. Well, there is a spring runs in the South

Half of the South Half of 30, and there is spring

runs on 23, the North Half, the North Half, or 29,

pardon me, 29; there is spring both on the north

and the south, towards ravines in both of them, and

then there is some other springs down here in the

dam, I think, dowTi in 6, springs in through there,

and through, I don't know, this isn't labeled, but it

is 6.

Q. That is in A. Seven.

Q. 4 South of 26?

A. Well, there is some springs in there, there

is lots of water, and springs and dams all through

both the Cormier's and my own, my own leases.

Q. Since January 30th of 1952, has this area

been fenced by anybody ?

A. Since then you say?

Q. Yes. A. Yes, sir; part of it.

Q. Do you know who fenced it?

A. I fenced most of it.

Q. And could you

A. Between us, although Cormiers fenced off a
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section there, I would think that is section 32. [191]

Q. Could you describe where this fence, the fence

that you built, runs?

A. I run a fence from between 4 and 5, North

and South.

Q. What township and range? A. What?
Q. What township and range?

A. I run a fence on the, on the east side of Sec-

tion 5, east and west, and then Cormier took a fence

from the—from there where T left off and built a

fence between 32 and 33, and I went up half a mile

between 28 and 29, and back over to the center of

29 and north again to the line fence. At the time

they built that east fence between 32 and 33, they

also built a fence clear around that section, and that

is Section 32, but left my—I have got a quarter,

practically the North Half of Section 33, they left

that out in there, and it still is in there, they are

using that now, that is part of my—that is my lease,

but it has been there and they have ])een using it

ever since.

Q. In other words, that piece of ground is in the

same ])osition as that land in Section 31, is that

right?

A. There is more of it and better grass.

Q. Are you familiar with the fence quarters in.

this area? A. Sir?

Q. Are you familiar with the section corners

and the [192] quarter corners in this area, have you

1)een in this area before? A. T Iiave.
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Q. Have you had occasion to locate any of

these corners'?

A. I tried to, I didn't have any success and I

have got Lillis, the engineer, and he worked out

there several days to get a line through, he was

unable to find corners that were correct, and in fact

after he laid the line through

Mr. Galles: Object to that as hearsay.

The Court: Objection sustained.

A. I was with him, sir.

Mr. Galles: Your Honor, rather than take the

time to have the fences described in Unit 19, we

will agree that there are fences on certain parts of

it, that the fencing does not prevent cattle from go-

ing to one part and another, and getting on other

land in the area, that it is similar to that of 22,

about which Mr. Fraser testified, if that is agree-

able to Mr. Jones.

Mr. Jones: Yes.

Mr. Galles: And cattle can go back and forth

without restriction in certain parts of the unit be-

cause of lack of fencing, and in other parts there

is some fencing. [193]

The Court : That is agreeable, Mr. Jones f

Mr. Jones: That is agreeable with me, your

Honor.

Q. I hand you Plaintiff's Exhibit No. 3, which

covers land in Township 1 South, Range 27 East,

and ask you if that instrument, with its legend,

that legend portrays the ownership and the leases

and holder of permits in this area in 19, since 1954?
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A. Well, it is, part of it, right, I don't know just

how, I don't know w^hether this means up here, what

is the effect of it, I had a competent lease on it.

Q. In other words, you had a competent lease

on this yellow area circled with a " C " enclosed ?

A, That is right.

Q. And that portrays where your leased land

was located, is that correct? A. Yes.

Q. And then that—that is green

A. The green land is deeded land.

Q. And that is allotment 1452, and 1322?

A. Yes, sir.

Q. And before you owned it, obtained a deed

from it, did you have it leased? A. Yes, sir.

Q. And how about Unit 3430?

A. Same way with 3430, we had a lease on it

and then bought it. [194]

Q. And Unit 1808? A. Same way, sir.

Q. And Unit 2177?

A. Same way, it is deeded, but it was leased be-

fore it was deeded, there is some other land down

below here and I had leased along with this unit,

and went on down to 227, but I guess

Q. Will you describe where the water holes are

located in, reservoirs and water holes are located

in this, on this plat with which involve Unit 19?

A. Yes, Section 23, which is right north of the

present Unit 19, has a big water hole and also has

a windmill and pump, and a spring, right along

the road as you go out on the Hardin road, that

windmill and spring is just above, the windmill and
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the dam is just a little below the windmill, and then

on the other side of Unit 19, and Section 34, there

is a good sized dam there, and some springs, and,

or in the south part of 34, and then there is also

water usually from an irrigation ditch running

through the East Half of the East Half of Sec-

tion 35, which also adjoins Unit 19, cattle water a

good deal at that irrigation as it runs practically

the year around and the cattle—and east and south

and north parts there, come there, and the ones on

the east side come to the big dam and that is on

the south end of the—or the south of the unit. [195]

Q. Is there any watering places located on Unit

19, as it now exists ?

A. There is a small dam or mud hole, some-

times when it rains real hard there will be water in

it a few days, but that is the only place, and that

is in the Northeast Corner of Section 22, and it

would be necessary for cattle to go pretty near three

miles to get to it from the east end of the imit, of 19.

Q. Where is the nearest water hole that the Cor-

miers' cattle can go to obtain water without, out-

side of your land, where would they have to go to

get water? A. There isn't any.

Q. Mr. Fraser, do you recall Mr. Powers' tes-

timony in reference to over stocking range Unit No.

19 on November 4th, 1954, in reference to some

horses being on this, within this unit?

A. Yes, sir.

Q. Do you know whose horses these were?

A. Frankly, very little territory or leases that



vs. United States of America 285

(Testimony of R. B. Fraser.)

I have on the reservation, that isn't filled with

horses one time or another belonging to the Indians,

and there is no way that I know of to keep them

out, and I think most of these were Indian horses

that were mentioned by, they might have been two

or three saddle horses or something like that belong-

ing to me, but practically all is outside horses.

Q. How long have you lived on the reservation

or leased land on the reservation, Mr. Fraser ? [196]

A. Since '34.

Q. And since that time you are well acquainted

with the practice as to grazing horses on the reser-

vation are you? A. Yes, sir.

Q. Will you tell us what that practice has

been, both as to Indians and whites?

Mr. Galles: Object to that as incompetent, ir-

relevant and immaterial.

The Court: Overruled.

A. Well, we have all got to get along with the

Indians who are, after all, own the land. We are

all forced to graze their horses more or less, they

have lots of horses and they don't use them very

much, and they let them run where they will find

good grazing. I have been, I have pastured hundreds

of horses since I have been on the reservation and

I haven't made any big holler about it. As a mat-

ter of fact, the Carbon County units last fall

rounded up a bimch of Indian horses and tried to

get them to take them, so it isn't just one lessee, it

is all of us are under the same problem with horses.

Q. Mr. Fraser, do you recall the—the statement
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of Mr. Powers with reference to over stocking

Range Unit 19 on November 4tli, 1954, with ref-

erence to 196 cattle and 95 calves, being found

within this unit?

A. I remember hearing him, yes. [197]

Q. And do you know whether or not this was

the number of cattle in there?

A. Well, this is a distribution center for me,

I have had thousands of acres besides this, we run

on, and we have corrals there and it is close to town

where we ship them, and when we brand, we have to

have a place where we can round up and brand

them, take them out to diiferent pastures and the

same way when we feed them in the fall or send

them to market, I have run quite a lot of cattle

in the beet fields down at Hysham, and I bring them

into this, brought them into this territory because

I have a good set of corrals and good buildings,

or good facilities to take care of them, and it isn't

so far to haul the horses, it is on a hard road, I

mean haul the cattle, we can take our trucks and

haul them where they go, so in the fall every year,

like ever)^ other lessee on the resei*vation, I con-

gregate my stuff at shipping time. It is pretty

hard for me to tell just how many, because we don't

keep track, we kept bunching them in and shipping

them out as fast as we can figure out where they go

to market, or beet tops or go back to the fields after

taking the calves off of them.

Q. Are these cattle in there during all of the

whole vear of 1954? A. No, sir. [198]
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Q. I call your attention to the testimony of Mr.

Clark C. Stanton, in reference to over stocking of

this Unit 19, on the 24th day of May, 1954, and in

which we stated, he counted 182 head of cattle

and 32 horses within this unit. Do you know who

those horses, 32 horses, belonged to?

A. I don't, but I would say probably most of

them belonged to the Indians, in May is the time of

year when we brand and get our cattle together to

cut out bunches to take to the different pastures

with bulls, and a little later on we have to get them

a bunch at one place where we can brand them, so

in May and June we are generally, have to congre-

gate to brand, and as I say, in November, why that

is the time we get them to go to ship them, and get

rid of them, this has been my gathering spot, and

it hasn't been unusual, I have been on the reserva-

tion since '34, and there is Speer siding and Aber-

deen siding and Benteen siding, all these shipping

places down on the reservation here, and everybody

ships out of them, and I don't never heard of any

of them being penalized because people ship out of

any certain spots. Mr. Snyder was a big sheep man
when I first came here

Mr. Galles: Object to this as not being respon-

sive to the question and immaterial.

The Court: Objection sustained. [199]

Q. Now, in reference to these 182 cattle that

Mr. Stanton alleged were located in this unit on

the 24th day of May, 1954, do you know whether or
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not those cattle were left on there all year, or when

they were on, and when they were put in there, and

when they were taken off?

A. They never took us a month to get them, to

get the majority of them branded and sent away.

They would always be a few stragglers left to take

out, to send to different places that we didn't get

them all out right away, but I never run the year

around, it was one continuous grazing, part of my
practice is to run part of the year there as far as

the—to gather them, that was my main use of this

particular land.

Q. Wasn't there times during the year that you

had, you didn't have any cattle in this unit, Mr.

Fraser *?

A. Many times, very seldom had any there in the

winter time, from January 1st on.

Q. Mr. Fraser, you recall the testimony here in

reference to alleged violations by you after, from

and after December 24th, 1955, of 59 cattle in Unit

No. 19, allegedly found in the Northeast Quarter of

the Northeast Quarter of Section 35, and the South-

east Quarter of the Northeast Quarter of Section

26, and the Northwest Quarter of the Northwest

Quarter of Section 26, and the South Half of the

Southeast Quarter [200] of Section 27 ; do you know

whether or not these were your cattle found in that

area?

A. It is about the time of the year where

possibly we kept a rider with them as much as

possible, seeing they didn't do any fencing, and it
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is possible that that is right, adjoining this deeded

land and leased land of mine, and it is possible some

of them got over on the Unit 19. They wouldn't

stay there because there is no water there.

Q. What have you done since the issuing of the

restraining order heretofore made, in attempting to

keep your cattle on your own land, if any?

A. I built a fence in Section 35, on the south

and west side of the Northeast Quarter of the

Northeast Quarter, and from that point, went a

mile west between Section 26 and Section 35,

and since that time I put an electric fence that

was a good, four-wire fence, and at that time I

put electric fence the rest of the way down, border-

ing my, on the north, from, went down to the north

side of 34, until my land went north again, and then

went north to the rims, with the electric fence, to

keep my cattle from getting on Unit 19, and took

everything away from the other side that was

over by the windmill, and dam and spring over

there, we took everything out of that side, haven't

had anything in there all spring.

Q. I call your attention to the alleged trespass

on [201] March 27th, 1957, of 358 head of cattle,

will you state what took place at that time ?

A. Yes, the men went out to the range, I was

over in, I can tell you exactly, the range we have

in 3 and 4, 26, and roundup the cattle that were in

there, and went as near as possible in a line to get

to my ranges and corrals down in 4, 26, T have got

some other land and gathering places in Sectio]i
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22 of 4, 26, they went through, that's about—oh,

it is probably two or three or three miles from the

edge of my range to the north of this, and my in-

structions were not to damage any grain or dam-

age anything and be sui'e they went without caus-

ing any trouble in there.

Q. Do you know the condition of the permitted

land in Range Unit 19, at the time your permit

was cancelled? A. Yes, sir.

Q. What was that condition % A. Good.

Q. Was the condition an}^ different than it was

when you took over the unit?

A. It w^as better, when I took it over, there

had been a sheep man ahead of me.

Q. Do you know where these cattle that were

allegedly trespassing on January 30th, 1952, in Sec-

tions 3 and 4 in Township 4 South, of Range 26, do

you know where [202] they were, what area they

were turned into ?

A. They were; yes, sir, I do.

Q. Where were they?

A. They were turned into 4, 26, into section,

north of the nort part of Section 7 and 6, and then

the East Half of the Northwest Quarter of Sec-

tion 6, there was a gate there, they were probably

turned into that gate because that is the nearest

to my other land, and they were taken up there

from.

Q. And whose land is that, was that at that

time? A. That was my leased land.

Mr. Jones: You may examine.
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Cross-Examination

By Mr. Galles:

Q. Mr. Fj:*aser, you said you dealt your sheep to

a man by the name of Jaffreys for his ranch?

A. I said I dealt with him.

Q. You dealt with him? A. Yes.

Q. Did you transfer your sheep to him and did

he transfer his land to you?

A. It was a trade between us, yes.

Q. With title passing?

A. Well, I don't know whether we both got them

at the same time or not, but it gradually ended up

with everything passing, it was several years after

the trade was made, we finally ended the deal, but

it was a [203] deal between us for quite a few years.

Q. And what you say, is that he ended up with

the sheep and you ended up with the ranch?

A. That is right.

Q. Did you get title to that ranch?

A. Yes, sir.

Q. Is that recorded over here in Yellowstone

County, that transfer from Jaffreys to you ?

A. I don't know.

Q. Well, did you get a deed?

A. Well, I sold it to another man, so I got the

deed to it all right.

Q. You got a deed from Jaffreys to the Jaffrey

land and then you sold it to another man?
A. That is right.

Q. Who is the other man?
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A. A fellow by the name of Plowman.

Q. And then did you execute a deed to Plow-

man? A. Yes, sir.

Q. When was that?

A. I think that was sold on a contract, I can't

tell you, I can't go back, I haven't got my records

with me, it is done through the office of course.

Q. You do have records of that in your office ?

A. We do have records of it, and Plowman now
owns it, he finally, it was on a contract to start

with, but he paid up and got possession now. [204]

Q. Where is Mr. Plowman, does he live out in

that area now?

A. I don't know, I haven't seen him for several

years, I don't know where he is.

Q. Well do you know whether he still owns it

or not?

A. I haven't checked the records, I don't know,

I haven't any, any curiosity.

Q. Do you have a copy of that contract for

deed that you entered into with Jaifreys ?

, A. I don't know.

Q. You said you had some records ?

A. Well, I said I know I can find out what the

records, how we dealt, but I don't know if I got a

copy of it or not, because Jaffreys, after we got

all settled up, and that's all there is to it, I don't

know whether we kept them records after that or

not, but if you want to check it, you can find I sold

it to Plowman, I think those would be late enough

so you could find them.
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Q. Where would that be?

A. Well, I imagine that would be in the court-

house, it would show a deed from me to Plowman.

Q. Well, where is Mr. Jaffreys now?

A. I don't know, he died quite a few years ago.

Q. He died? A. Yes.

Q. Was he married? A. Yes. [205]

Q. Where is Mrs. Jaffreys?

A. I don't know, Mr. Jaffreys always done his

own business and made a trip with me to Canada,

and he was a very close friend of mine at the time.

Q. What records do you have of that transaction

at your office?

A. I don't know whether I have any or not, be-

cause that has been a lot of years ago, and I have

moved since then, we had to destroy a lot of rec-

ords when I moved from, at that time I guess I

was on First Avenue down about 32nd, and I moved

to this other smaller place here, and I had to clean

up what I didn't have, and now I am in another

garage, so these records multiply, I don't suppose

we keep things that aren't don't have to be kept

for Uncle Sam or somebody.

Q. Do you know when you sold the place to

Plowman ? A. No.

Q. Well, can you estimate?

A. I don't know, I suppose you can find it on

the records if you want to know, if it is important,

you can find it in the courthouse.

Q. Well, Mr. Fraser, you were the one that said

you traded the sheep to Jaffreys, and what I am
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trying to find, out is when you did that, and the rec-

ords should show, you should have some records to

show it, and [206] that is what we would like to see,

now do you think you have some records'?

A. I made the—I didn't buy any sheep until I

was mixed up with Jaffreys, in the deal frankly,

because I didn't know anything about sheep, and he

took them over on a deal to start with, that is how
I happened to buy the sheep to start with, now I

don't know what year it was, I can't tell you the

year that it was.

Q. Well, you said it was the early part of the

40's?

A. I thought, I would say it was in the early

40's.

Q. Well now, when you bought the sheep, were

they assessed for tax purposes in Yellowstone

County or Big Horn Coimty?

A. I don't know, I can't tell you that, but I

don't think it is in Yellowstone County because I

don't think Jaffrey's place is in Yellowstone, I

don't believe.

Q. Who was your bookkeeper at the time you

operated this ranch with sheep in the early 40 's?

A. Well, I have got the same bookkeeper I

have had for a long time.

Q. And did you account for the sheep through

the books of your business?

A. I don't know, I can't tell you, my main book-

keeper is in California now, I have got a work girl

for me down there, but the main bookkeeper is the
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controller for Townsend and Company in San

Diego, and he could probably tell you where it is,

but I didn't think it [207] was necessary, so I have

not checked or tried to check up on it at all.

Q. Well, when you say that you didn't buy

sheep until you met Jaffreys, is that what you said ?

A. That is right.

Q. Well, were you in partnership with Jaffreys

on the sheep *?

A. He w^as going to run the sheep for me when

I got them, that is what caused me to buy them,

that I had somebody to look after them.

Q. So that is the arrangement you had, it was

sort, of an operating agreement, you bought the

sheep and he ran them I

A. And then ended up with him taking the

sheep and me taking his place, I know he was

mixed up in a farm there too, he had some leases

on some Indian land that he turned over to me.

Q. Was it an even trade, the sheep for the

Jaffrey's ranch?

A. Well, I told you I don't keep books in my
head, sir.

Q. Well, do you have some records some place

that would show whether you received some money

or paid him some additional money?

A. I don't know what records are left of it, be-

cause that happened a long time ago, whether we

still have them or not, I already said I don't remem-

ber, I don't know if he, or if we, got them or [208]

not.
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Q. Can you go look and find out if you have

any of themf

A. I could look, nothing to keep me from that,

but that isn't the problem to do overnight, we have

a lot of records down there, and to try to go through

these records to find something

Q. How long would it take you to do that?

A. I wouldn't want to say, I don't know, I

don't know personally where they are.

Mr. Galles: Your Honor, it would seem to me

that this is important enough that this witness

should be required to find what records he has if

there is some question about whether he had title

to the sheep on the 31st day of December, 1943. Now
I don't want to delay the trial for the purpose of

his going down at this time to look, and I don't

know what to suggest to the court or counsel, but I

believe it is material.

The Court: Of course, it goes primarily to the

weight of the evidence I would think. Mr. Jones, do

you desire to make any check of the records ?

Mr. Jones : Well, what did you say, your Honor ?

The Court: I was checking with you to see if

you desired to check the records and present any

further proof, I think this is [209] primarily a

question of the weight of the evidence, I don't know

if there is any requirement that the court could

require anything further.

(Colloquy between court and counsel.)

The Court: I think it might be well to proceed.
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and the court will defer ruling on request until

after it is determined whether Mrs. Jaffreys will

be here.

Q. I believe that you stated Mr. Westburg did

work for you at one period of time in connection

with your sheep, is that right?

A. He was a sheepherder and was herding sheep

when I bought them, and he came with the sheep.

Q. Who did you buy the sheep from?

A. I didn't buy them from Westburg.

Q. No, I asked you who you bought them from?

A, O'Brien.

Q. Where? A. In Judith Basin County.

Q. And then the sheep were shipped down to

this area? A. Yes.

Q. To the Crow area? A. That is right.

Q. And Mr. Westburg did work for you though

after you acquired those sheep? [210]

A. He looked after the sheep awhile.

Q. And you paid him?

A. The sheej^herder I don't know, how we paid

him on the thing, but I imagine he got his money.

Q. Well, you mean you don't recall whether you

employed him and paid him or not?

A. I imagine we had a sheepherder working for

us, I don't know whether, just how long he worked

or what other sheepherder worked, or not, but you

have got to have sheepherders with sheep.

Q. And you don't remember whether it was

Westburg, or do you remember that you did hire,

have Westburg herd sheej) for you?
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A. I say he come down with the sheep, I don't

know how long he stayed with me, I can't say as

to that.

Q. Well, can you answer this yes or no, did Mr.

Westburg work for you herding sheep in the early

40's?

A. Well, when he came down with the sheep,

he was working for me because I bought the sheep

to start with, and then I don't know how Jaffrey

and I figured it out, because Jaffrey was looking

after them and telling him what to do, and just

how the payment was made, whether it was made

through us and charged to Jaffrey or how it was

done, I don't know.

Q. Well, did you own the sheep or did you and

Jaffreys together own them?

A. I bought them to start with and I made a

deal with [211] Jaffreys on the thing on the sheep.

Q. Yes, and that deal was what ?

A. He was, went in on the sheep deal and I

went in on the, took his ranch from him, that was

the size of it, and afterwards the ranch was sold

to Plowman.

Q. Well now, before you took over Jaffrey's

ranch, did Jaffreys have anything to do with the

sheep?

A. When do you think I took over the ranch ?

Q. That is what I am asking you?

A. Well, I told you in the early 40 's, and he

wap with me on the sheep until the time I got them
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at the time, that is the reason I got them, because

he went in on the sheep.

Q. You mean as soon as you got the sheep, you

made the deal with Jaffreys as to his ranch?

A. I can't go back and tell you which is first, I

got acquainted with Jaffreys, and he knew all about

sheep and he wanted to run sheep, and so I traded

these sheep in order to make a deal with him on the

ranch, frankly, I don't know, it has been a long

time, and a lot of water run under the bridge

since then, and I have had a lot of business and I

can't quote out of my head and turn it on about one

day or week or anything, my memory isn't that

good.

Q. I believe you stated you don't know during

what period Westburg worked for you, isn't that

right? [212]

A. I said I don't know how long he worked, how

long before Jaffreys took over, I don't know just

how long, no.

Q. You don't know when Westburg started to

work for you, and you don't know when he quit

working for you?

A. I can't tell you when I bought the sheep.

Q. I can understand why you wouldn't remem-

ber, but I want you to answer my question, if you

will please, do you remember when Westburg

started to work for you?

A. What do you mean?

Q. Do you remember the date that Westburg

started to work for you?
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A. No, because that is when I bought the sheep

I told you, I can't remember just when I bought

the sheep.

Q. That is final, I want you to, all I want you to

do is answer the question I ask, Mr. Fraser, and

I am not trying to trick you into anything. Now, I

want to know if you know when Westburg last

worked for you, the date"?

A. I have already, if you will go back a little,

you will find that I remember this, that I told you

once I didn't remember.

Q. All right, well I want a simple yes or no,

without a speech connected with it if possible?

A. All right, I have told you.

Q. Then you don't know whether Westburg was

working for [213] you on December 31st, 1943, or

not, do you? A. He was not.

Q. How do you know that?

A. Because Jaffreys was handling the sheep.

Q. How do you know he was?

A. This man, Westburg, advised you that

Jaffrey was looking after the sheep.

Q. Well, that is what you say, he wasn't working

for you because Jaffrey said

A. Jaffreys was looking after the sheep

Q. And that is the only reason you say he wasn't

working for you, Westburg himself said that on the

stand, is that correct?

A. I am not going, I am not going to tell you

what I don't know, what I can't remember.

Q. Well that is what I am trying to find out, is
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when you said, Westburg was not working for you

on December 31st, 1943 ; I wondered if you remem-

bered or whether you were saying it because West-

burg said it?

A. It doesn't make any difference to me, because

the sheep weren 't trespassing anyhow, I have talked

to Robert Yellowtail and told him about these,

Crawford and I changing grass, and so they didn't

do anything about the sheep at the time, and he de-

cided it was all right, because we made a deal to do

that, and

Q. As I understand [214]

A. (Continuing) : For your information, also,

the other outfit that had that other lease that they

talked about, I can't remember the other county up

there, they had some of my leases in their range,

and we traded grass also, so there wasn't any, there

wasn't any complaint from them.

Q. Do you recall the testimon}^ of Clem Cormier

about his finding 821 sheep on some land on or

about June 12th, 1945, branded with the Circle F,

do you recall Clem testifying to that?

A. No, I don't know as I did, I will have to look

here.

Q. Well, I can tell you, I believe that Mr. Cor-

mier did testify when he was on the stand he ob-

served in Sections 12 and 13, Township 4 South,

Range 25 East, about 821 head of cattle with the

brand Circle F? A. Sheep, you mean?

Q. Sheep, yes.
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A. That is the land I tell you that was in Craw-

fords.

Q. All right now, do you recall having gone to

the Indian office, I mean the Bureau of Indian

Affiairs when it was up in this building, and paying

some eight hundred and odd dollars, some eight

hundred odd dollars as a result of the demand for

penalty, based on this count?

A. No, I don't.

Q. You don't recall? A. No sir. [215]

Q. I believe you said in your testimony some

place along the line that there were many Cor-

miers' cattle that had grazed back and forth from

his land to your land just as yours grazed back

and forth from your land to their land, is that,

does that fairly summarize what you said ?

A. That is right.

Q. Did you ever complain to anyone about the

Cormier cattle being on your land when you found

them grazing on your land?

A. I didn't get much satisfaction.

Q. I asked you if you complained?

A. Yes.

Q. To whom did you complain?

A. I complained to the gentleman that done the

testifying, Mr. Powers.

Q. Mr. Powers, when was that?

A. I imagine about the same time, because he

told me that he would get Cormiers together with

me, if I would, if I would joint with them and try
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to block the land out, and I told him I would go

anytime.

Q. But that wouldn't have to be a matter of

agreement between you and the Cormiers'?

A. He said he would try to get them together

and work it out, they were using some 3,000 acres of

mine over in 3, 28, for five years, I didn't get [216]

any trespassing on them, in 3, five years, and no

one used it but them. I have got a fence on it now,

and when I went over to fence it, I even found

they had their cattle on it.

Q. Did you complain about that?

A. I didn't get any, nobody over trespassed any-

thing from me.

Q. Well, did you make a formal complaint to

the Agency office at Crow Agency?

A. I haven't gone and looked you up and got

you to write out any what you call—all I have

told Powers the trouble I have had, and he agreed

that he would try to get Cormiers together with

me and block it out, block out our land.

Q. Did you ever call Mr. Powers and tell him,

could 3"ou come out here, now you can count some

of Cormiers' cattle on my land, did you ever, were

you ever that specific about your complaints ?

A. I was given to understand frankly

Q. No, could you answer that yes or no ?

A. I can't remember whether I ever called him

up, I have talked to him a number of times about

it.

Q. Now with reference to the over-stockinc' tes-
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timony of Mr. Powers, with reference to November

4th, 1954, and Mr. Stanton on May 24th, of 1954,

I believe you explained why you had an excess num-

ber of cattle at that time ; did you hear Mr. Powers

'

testimony under [217] cross-examination by your

counsel, that on July 26th, he had reported to him

that there was 183 head of cattle grazing on the land

permitted to you; now, do you recall his testifying

to that, I think he said Mr. Pilgeram

A. I think he testified from a letter or some-

thing, and probably to the best I can say as to that,

that has been our distribution point, and they could

have been stuff in there for a day or two while it

is being distributed and sent out to different places.

Q. But at least you heard him testify that there

were substantially the same number of cattle in

there on May and July, and Mr. Stanton said about

the same number in on November?

A. Well, they weren't the same number of cattle,

they weren't the same cattle even, because we never

left them in there, but that was a distribution point

for me and I had thousands of acres of land besides,

so my lease, I had lease enough to cover everything,

in fact of matter is, I had never used all the grass

that I have out there, a single year yet. Even last

year I had this range in 3, 28, and never had a head

on it.

Q. Referring to Plaintiff's Exhibit No. 9, that

is your signature, is it not, on the back of the first

page of the document, called 'Grazing Permit"?

A. It looks like it. [218]
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Q. Well, do you want to look closely?

A. I'd say it looks like it.

Q. Well, do you recall signing this in 1950?

A. I imagine I did, it looks like my signature.

Q. And, likewise, the additional stipulations, is

that your signature? A. That looks like it.

Q. And on the cash penal bond?

A, It looks like my signature.

Q. And, again, on the document called 'Power of

Attorney' is that your signature?

A. It looks like it.

Q. And on the 'Modification of Grazing Per-

mit'? A. Yes.

Q. These documents comprise the contract under

which you grazed and stocked cattle during 1954,

in particular, about which we have been testifying,

about which you have heard evidence on May, July

and November over-stockings, this is the document

under which you had authority to have cattle on that

land, is that correct?

A. Well, I don't understand it a little bit, maybe

you can explain it to me, now

Q. You mean you don't understand my question?

A. I don't understand this, I have deeded land,

that is in what you call the same permit?

Q. Yes. [219]

A. How can you permit my deeded land, tell me
what I have got to have on there?

Q. Well, that is the matter of law, the court will

interpret that, all I want to get from you is that this

is the agreement that you had on which you ri\n
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cattle on Unit 19, in 19, from 1952

—

^until it was

cancelled ?

A. I haven't read it, but I imagine it looks like

my signature.

Mr. Galles: That is all.

Mr. Jones : That is all.

(There being no further questions, the wit-

ness was excused.)

(Whereupon a short recess was here taken;

court resumed pursuant to recess.)

ROBERT YELLOWTAIL
called as witness on behalf of the defendant, having

been first duly sworn, testified as follows:

Direct Examination

By Mr. Jones:

Q. How old are you, Mr. Yellowtail?

A. I will be 68 August the 4th.

Q. And how long have you lived on the Crow

Reservation ?

All that time, with the exception of eight to ten

years in California, while I was at school.

Q. You were born and raised

A. Oh yes.

Q. On the reservation? A. (No reply.)

Q. What is your present occupation?

A. I am a farmer and rancher.

Q. Do you run cattle on the reservation at the

present time? A. Yes.
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Q. How many cattle are you running on the

reservation ?

A. With my family, we have probably 600 head

of cows and calves, and close to 100 head of quar-

ter horses, mares and colts, and

Q. And how long have you run livestock on the

reservation 1

A. All during my adult life, and from the time

I was about 20 years old I presume.

Q. In other words, you have spent your entire

life as a cattleman, is that correct? [221]

A. Yes.

Q. And raising cattle on the reservation?

A. Yes.

Q. And you have lived on this reservation for 68

years, is that right ?

A. Eight years, or six years, after it was created.

Q. Were you the Superintendent of the Crow

Reservation at one time?

A. Yes, from August 1st, 1934, to April 1st,

1945.

Q. And during that time you were also involved

in the leasing operations on the reservation, is that

correct?

A. Yes, as Superintendent I had charge of that,

direct charge, subject of course to the superior

offices at Washington and the regional office here.

Q. Are you acquainted with the conservation

practices on the reservation at this time?

A. Yes, I saw that thing bud out and grow out,

and up to what it is today.
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Q. And will you tell this court from your ob-

servation what you have observed as to the grazing

and conservation of the range on the Crow Reser-

vation from the time you can remember %

Mr. Galles: Object to it as being immaterial, I

don't see the purpose.

(Argument to the court by counsel.) [222]

Mr. Jones: In any event, we would object on the

further ground that no foundation has been laid.

The Court: Well now, it is the court's recollec-

tion that Mr. Powers testified and answered sub-

stantially the same question with respect to the con-

servation practices.

Mr. Jones: That is right.

Mr. Galles: Yes, I believe that is correct.

The Court: I think I will let the witness an-

swer, and the objection is overruled.

A. Mr. Powers testified, when he was on the

stand, as has just been recited, as an expert from

the University of Montana, on range conservation

and practices; those things were unknown, Mr.

United States Attorney, when I was a boy. I re-

member very distinctly back to President McKin-

ley's time, on up, and as I stated a while ago, there

was absolutely no, no control in Indian Affairs, ad-

ministration of range practices control. To sub-

stantiate that statement, I point you to Charlie

Bear, the biggest sheepman in Montana; Charlie

Bear's sheep roamed over this same area that you



vs. United States of America 309

(Testimony of Robert Yellowtail.)

are talking about, with no control, no stipulation, no

range control, no practices of any kind. The Ray
Brothers' sheep [223] up there were on this

Northern end as a sheep company; the Oliver Eber

Sheep Company, the Lee Simonson Sheep, the 7

Bar 7, Paul McCormick's cattle were in grazing

on this area with no range control, and when Mr.

Powers testified here as an expert from the Mon-

tana University Conservation School, up here, that

those rangers, that kind of action is permanent,

it injured the range, we have only to go back just

a few years when I took charge at Crow Agency

in August 1, 1934—when I took charge, I found

some of the range in very very bad condition, none

of these men, they all w^orked—these men testify-

ing, with the exception of Mr. Field and Mr. Car-

ter, as Superintendent there—I just want for an

example up here so the court will understand, he

is of the agency, to the Cheyenne Reservation line,

it was under permit or lease, as I recall it now, to

Mary B. Morgan, of Sheridan. You will all recall

that in 1934 there was a drought in Montana, one

of the worst droughts that we have ever witnessed

yet. That range was in horrible condition. If leases

were up shortly after I was appointed Superin-

tendent, instead of hiring an auctioneer to sell the

lands, I and Mr. Nice, the predecessor of Tom Car-

ter, that sits back here, jointly with Mr. Smith, my
Chief Clerk then, made the sales. I cried the sales

as the auctioneer. [224] I sold a lot of the leases up
there for five-year term. When I came to, when T
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came to this particular tract, the Mary Morgan

tracts of the agency, I just can't recall the unit, but

these boys that is sitting back here that worked for

me then, can tell the court if you want the unit

number, was practically dust, it was a dust bowl;

when I cried the sale and tried to sell that particu-

lar tract to the prospective bidders that were pres-

ent, nobody, nobody would look at me in the face

when I would point my finger asking various ones,

Harvey Cort, Wilkin, everybody down the line,

Tschirgi, nobody was interested, because they said

the range was ruined. Well the sale was concluded,

your Honor, nobody bidding on that, so I went

into hauddle with my associate officer, Mr. Capt.

George Nice, who was the Regional Officer here in

Billings. I said to Mr. Nice, "What shall we do?"

"Well," he said, "Bob, you are the Superintend-

ent, you are furnishing the bond to run the Crow

Reservation, it is up to you to find somebody that

will take this over." A lot of Indians were there

without any money. You have what looks like a

ruined tract of land, and I said, "I will agree with

you." So I called in Harvey Cort from Big Tim-

ber, and I said, "Mr. Cort, will you accept this

Mary B. Morgan Unit at ten [225] cents, as I re-

call, ten or eight cents" and he said, "What do

you expect me to do with it ? " And I said,
'

' Take it,

because you are one of our patrons," I am trying to

give you a history so it will answer the argument

up here, if you don't want me to

The Court: Cut it down as much as
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A. (Continuing) : 1 am just about to the

end of it.

Q. I would like to have you confine your state-

ments to what you know, rather than what

A. (Interrupting) : This is what I know,

because I was a directing officer, representing the

Government in the sale and use of that particular

unit and the rest of the units on the Crow Reser-

vation.

Q. If you would eliminate what anybody else

told you, it is hearsay.

The Court : That is correct.

A. That will be all right, I understand, so after

my plea with Mr. Cort, Mr. Cort said, "All right, I

will accept." Of course it is pretty hard to get a buy

from it, at least, I will say this, I succeeded in

selling that Mary B. Morgan Unit that everybody

condemned as dust bowl, useless to Mr. Cort, for

the advertised price. Mr. Cort did not use that

range the summer of 1934, as I recall it, and he let

it go because it was declared a ruined piece of

ground and Washington was so advised, and Mr.

Mice joined in with me, that it was in bad shape.

That [226] particular unit went that summer with-

out any use. That fall we had some rains, the next

spring we had a good average season range, that

unit came back and Mr. Cort turned his sheep on

that that next summer, and has been using it ever

since, and today you would never know that range

was at one time a dust bowl. So we have, your

Honor, we have r^Tass in tliis Southern IMoiitaivi
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country on the Crow Reservation that has the abil-

ity to come back, after terrific use and abuse. The

buffalo in the old days had come by the billions

from Canada on down, proves that statement. The

continued use by various stockmen from the cre-

ation of the Crow Reservation, not the creation,

but the designation of this part up here as part of

the Crow lands in 1880, right after the Custer

massacre up there, that Custer war, proves that

statement, that successive use without any, but

now in '34, Mr. Rhoads and Mr. Scattergoods, as

I understand the range stipulations, that you have

been talking about here, we entered in a period of

control, and then these violations that are now re-

sultant, and we are having actions here in the court

to penalize people's use up here is something of

very recent, but I merely mention that in answer

to the question propounded to me by the attorney

here about the abuse. When you come to a stating

that these abuses are continuous or permanent,

there [227] is no such thing happens. History, his-

tory defines that kind of statement, and as he stated

to me, he asked me if I was interested in the stock

business, and I say yes, only people that have

used these ranges over a long period of time as op-

erators can answer that with, can answer that ques-

tion with some degree of certainty. People that

come from the universities, and I don't care where

they come from, with theoretical educations from

the books, have never had their rump in the saddle

or taken the ups and downs of the cow business
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from year to year, up there, and are not practical.

That has been proven and demonstrated on the

Crow Reservation, and regardless of what The Area
Office, and its officers there that are smiling in op-

position say, their smiles don't make that they say

so (witness spitting on the floor).

Q. Mr. Yellowtail, at the time you were Super-

intendent in the Crow Reservation, what was the

policy in reference to adjoining landowner's fenc-

ing, if there was such a policy?

Mr. Galles: I will object to that as being im-

material.

The Court: I am going to let him answer under

the defense theory, I think it is important and I

believe he should be given an opportunity. [228]

A. There is no statute. Congressional action,

regulation, or otherwise, that I know of, at least

the eleven years that I had charge of Crow Agency,

that covers the subject of fencing. That was a mat-

ter that was left largely in the hands of the Super-

intendent under his bond. He, in conjunction, there

were no area offices then, Mr. Capt. George Nice, up

there, was a regional officer, stayed in this building,

to help the Reservation Superintendents in Mon-

tana and Wyoming. The question of fencing was a

very touchy one; it was an embarrassing one for

the administrative officer in charge at Crow Agency.

It left him the umpire, it left him the umpire of

all these range disputes whenever they came up be-

tween a conflicting interest of lessees on the Crow
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Q. Now, don't testify as to anything that Dan

said, but just whereabouts was it that you had the

conversation with Mr. Powers?

A. Well, that was at the gate where we went out

of the field.

Q. Do you know what, where that is located as

to section and township? A. No, I don't.

Q. When did this take place?

A. Well, it was after we gathered the cattle and

started to move them.

Q. What date?

A. Well, I can't remember that, I didn't have

the date down.

Q. Do you know about what date it was?

A. I imagine it was in March, I don't remember.

Q. Mr. Taylor, Mr. Powers has testified it was

on March 27th, 1957, do you recall whether it was

that date or not ?

A. That would be correct, I imagine.

Q. Would you repeat, tell us just what the con-

versation was that you had with Mr.

A. Well, Mr. Powers was parked just outside

the gate, and I rode out and asked him what he

wanted, and he said he wanted a count on those

cattle, and I [232] said to Mr. Powers, ''Are you

going, bringing a trespass charge against us"—

I

said, ''If you are, I will take them back up to the

corral and haul them. And he said, "No, I am not

going to interfere in no way with whatever you are

doing, go ahead,"—but he says, "The court advised
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me to watch movement on these cattle," and that

was—he counted the cattle and I counted them.

Q. How many cattle did you count ?

A. I recall my count I think was 358 and he had

two or three head more than I did.

Q. Where did you take these cattle ?

A. Well, we took them across country down to

the ranch on Pryor, it is acrossed grass land all

the way, I am not familar with the sections or lots

or allotments.

Mr. Jones: You may examine.

Cross-Examination

By Mr. Gralles:

Q. Do you know whether you went across land

that was not permitted, leased, or owned by Mr.

Fraser?

A. No, I don't, I just took the shortest route out

there, wherever we figured the cattle would do, not

damage, just across the grass, we kept the cattle

moving all of the time.

Mr. Galles: That is all.

(There being no further questions, the wit-

ness was excused.) [233]

Mr. Jones: Defendant rests, your Honor. [234]



318 R. B. Fraser, et ah, etc.

Rebuttal Testimony

THOMAS L. CARTER
called as a witness on behalf of the Plaintiff, in re-

buttal, having been first duly sworn, testified as fol-

lows:

Direct Examination

By Mr. Galles:

Q. Mr. Carter, your name and where you live"?

A. Thomas L. Carter, and I live in Minneapolis,

Minnesota.

Q. What do you do there ?

A. I am employed with the Bureau of Indian

Affairs.

Q. How long have you been employed with the

Bureau of Indian Affairs!

A. Continuously since about the middle of 1928.

Q. Did you ever have duty in Billings, Mon-

tana, with the Bureau of Indian Affairs'?

A. Yes ; I did.

Q. For what period ?

A. From July, 1941, until June of 1956.

Q. Some fifteen years ?

A. That is right.

Q. Were you in court when I asked Mr. R. B.

Eraser if he recalled ever having paid eight hun-

dred some odd dollars for sheep trespass penalties?

A. Yes; I was.

Q. Did you ever have any dealings with Mr.

Eraser with respect to such a matter?

A. Yes ; I did.
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Q. When and where was that? [235]

A. Some time in 1945, as I remember, was the

—

I couldn't give you the exact date, but the place was

in my office in this building right around the corner

here.

Q. What transpired?

A. The boys at Crow had reported a trespass,

a sheep trespass, and brought in affidavits which

convinced me that there had been a trespass, and

I was also advised by the Superintendent at Crow

Agency, who was at that time Mr. Warren O 'Hara

;

that a negotiation was under wa}^ whereby the Ex-

tension people at Crow Agency were purchasing

some cattle from Mr. Fraser for Indian loan clients

down on the reservation. We had a conference in

my office on a Saturday morning, here in this build-

ing, with Mr. Fraser and his attorney, who was

at that time Mr. Tom Burke. Mr. Warren O'Hara,

the Superintendent at that time, was present, and,

I believe, that during the conversation that morning

that Joe and Clem Cormier came in. My memory
is vague as to just why they were in, but at least

they were there. We made arrangements to hold up

the payment on the voucher for the cattle being

purchased from Mr. Fraser pending settlement of

the trespass, and I believe that my memory is cor-

rect, and that Mr. Fraser then gave us a check in

the amount of $812.00 to cover the trespass on the

sheep in order that his voucher could be ch^ared

for payment. We asked him to get that [236] check



320 R. B. Fraser, et at, etc.

(Testimony of Thomas L. Carter.)

certified, which he did, and brought it over and

delivered it in my office.

Q. Had a demand been previously been made

upon him for that, for that $812.00^

A. Yes; it had.

Q. And did he object to the payment of it for

any reason ?

A. He objected, yes; he protested the payment

of the amount that was requested on the basis that

he had other lands on the reservation which he con-

tended should compensate for trespassing on other

people's land, where he had no permission to be.

Q. Did he object for the reason that he did not

own the sheep? A. No; not at all.

Mr. Galles: You may examine.

Mr. Jones: No examination.

(There being no further questions, the wit-

ness was excused.)

(Whereupon, a short recess was here taken;

parties present the same as before.) [237]

MRS. MARGARET JAFFREY
called as a witness on behalf of the Plaintiff, in re-

buttal, having been first duly sworn, testified as

follows

:

Direct Examination

By Mr. Galles:

Q. Will you state your name, please?

A. Margaret Jaffrey.

Q. That is spelled J-a-f-f-r-e-y ?
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A. Yes, sir.

Q. Where do you live?

A. Edgar, Montana.

Q. Was your—are you a widow?

A. Yes, sir.

Q. Was your husband's name James G. Jaffrey?

A. Yes.

Q. Did you and your husband live on the, on

or near the Crow Reservation in the Pryor area

at any time? A. Well, near the reservation.

Q. Near? A. Yes.

Q. When did you live there ?

A. Well, from 1912 until we sold.

Q. And when did you sell?

A. 1942, I believe.

Q. Do you—to whom did you sell?

A. To Mr. Fraser.

Q. That was your ranch property near the res-

ervation in the Pryor area ? [238] A. Yes.

Q. How did he pay 3^ou for that sale ?

A. In cash.

Q. Did Mr. Fraser ever transfer title to the

sheep in payment of title to that ranch?

A. No; not that I know of.

Q. Did you ever, you and your husband, ever

purchase any sheep from Mr. Fraser at any time

while you lived at your place? A. No.

Mr. Galles: You mav examine.



322 R. B. Eraser, et dl., etc.

(Testimony of Mrs. Margaret Jaffrey.)

Cross-Examination

By Mr. Jones:

Q. Mrs. Jaffrey, did Mr. Jaffrey work with Mr.

Fraser in 1943, do you recall?

A. Yes; he tended sheep camp for him.

Q. Do you know whether or not he had any in-

terest in these sheep in 1943 '?

A. Not that I am aware of.

Q. Do you know what kind of arrangements were

involved between Mr. Jaffrey and Mr. Fraser %

A. Well, I don't know.

Q. Did you take part in his business transactions

between Mr. Jaffrey and Mr. Fraser?

A. No; I didn't.

Q. Do you know how much Mr. Fraser paid Mr.

Jaffrey for the premises? [239]

A. No; I don't.

Q. You don't know how much he paid?

A. No.

Q. Do you know whether or not it was a con-

tract? A. No; I don't.

Q. Do you know whether or not it was on a con-

deeded to Mr. Fraser or not?

A. I do not know.

Q. Or was it deeded to Mr. Plowman?

A. No; we didn't sell it to Mr. Plowman.

Q. Did you sell any land to Mr. Plowman?

A. No.

Q. Did you, yourself, receive any of the money
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for the sale of the place? A. No.

Q. It all went to Mr. Jaffrey? A. Yes.

Q. Were you and Mr. Jaffrey living on the prem-

ises at the time Mr. Fraser, Mr. Jaffrey was work-

ing these sheep out there? A. Yes, sir.

Q. You were still living on the premises'?

A. Yes.

Q. Do you know whether that was before or after

you sold your place ?

A. That was after we sold.

Q. It was after you sold the place ? [240]

A. Yes.

Q. In other words, Mrs. Jaffrey, you don't

know, do you know when the place was paid for ?

A. I couldn't tell you right now.

Q. You don't know whether it was paid for at

the time that you executed the deed, or not?

A. I could not say.

Q. You couldn't say, you don't know, is that

right? A. No; I don't know for sure.

Q. Do you know for sure whether or not it was

a cash transaction? A. Yes.

Mr. Galles: Was your answer ''yes"?

A. Yes.

Q. What do you mean by "cash," what is your

understanding of cash transaction?

A. Well, being paid for in cash.

Q. Being paid for, but yet you don't know when

it was paid for?

A. Well, I don't know when the last payment

was, if that is what you want.
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Q. Oh, in other words, it was paid for over a

period of years'? A. Yes.

Q. Commencing in 1942'?

A. If I remember right, yes.

Q. Did you receive any of the payments? [241]

A. No; I did not have nothing to do with them

then.

Q. Do you know whether or not the property

was contracted"? Was it a contract, or was it, did

you give them a deed immediately, or do you know ?

A. I don't know.

Q. You don't know? A. No.

Q. In other words, you don't know whether it

was on a contract or whether there was a deed given

before you received payment or not ?

A. No; I don't know.

Q. Do you know how the payments were made?

Were they made by check, or by cash, or by what "?

A. I didn't see any of them. I suppose they were

by check.

Q. In other words, Mr. Jaffrey received all of

the payments himself ? A. Yes, sir.

Q. And were these payments received after you

executed the deed or before, do you know?

A. I don't know.

Q. Do you know whether you executed more

than one insti^iment in reference to this transfer

of this property, or not? A. No; I don't.

Q. You don't know?

A. (No reply.) [242]

Q. Did you read the contract at the time you
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signed it, or the instrument that you signed trans-

ferring the property ? A. I guess we did.

Q. What is that?

A. I guess we did, I guess.

Q. But you don't recall?

A. I don't recall what the

Mr. Jones: I believe that is all.

(There being no further questions, the wit-

ness was excused.)

Mr. Galles: The Government rests, your Honor.

Mr. Jones: I think, your Honor, that I, myself,

would like the opportunity on this matter to check

into it. I think that it is still up in the air as far as

I am concerned with reference to these sheep.

The Court: You are wondering whether you

want to offer surrebuttal?

Mr. Jones: Well, what I am wondering about

is trying to check the records to find out just what

did take place.

The Court : Well, the court is going to give both

sides an opportunity to check the records.

Mr. Jones: I wonder if we could [243] check

the records and report in Monday, would that be

Mr. Galles: I might state the only record we
could find from the Jaffreys to anybody for their

land in that area was from the Jaffreys to Plow-

man, and no record of a deed or contract from the

Jaffreys to Mr. Fraser. Now, what other records

did you have in mind?

Mr. Jones : That is what I had in reference to

—

I haven't
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Mr. Galles: Well, if you wish to check that,

why, that would be fine. It might be that Mr. Fraser

would have a contract or some instrument.

The Court: That is something you mentioned

before, that Mr. Fraser check his own records to

see if he does have a contract, or any other written

documents that might have some bearing. Well, if

it is agreeable to counsel, we could continue the

case for that purpose until 2:00 o'clock Monday
afternoon, simply for that purpose; is that agree-

able <?

Mr. Galles: That's fine.

(Whereupon, court recessed at 4:30 o'clock

p.m., until the following [244] Monday at 9 :30

o'clock a.m.)

July 8th, 1957—2 :00 P.M.

(Court resumed pursuant to recess; parties

present the same as before.)

The Court: Is there anything further to pre-

sent?

Mr. Jones: The only thing we could find in

checking Mr. Fraser 's records is that a contract

with Mr. Plowman; that they referred to as to the

property, which I think was already shown by the

statements of counsel for the United States, that

Fraser, or that the property was deeded to Plow-

man by the Jaffreys, and the only thing we have

in line with that is the contract between Fraser and

Plowman as to the agreement, that is all; we don't

have anything as to, any written evidence as to
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Jaffrey's and Fraser's transaction, so I can't see

where it is actually of any relative value.

Mr. Galles: That would be our position, that it

is not material and relevant to the issue in this case,

although the same thing did come up during the

Government's last witness when they stated, [245]

that was Mrs. Jaffrey, stated that she sold the land

to Mr. Fraser, and he later sold it to Plowman.

The Court: This would tend to confirm

Mr. Galles: That would confirm that, so I don't

think it has anything of value to add.

The Court : That is correct. Then you have noth-

ing further, Mr. Galles?

Mr. Galles : No ; we have nothing further.

The Court: Well, pursuant to our understanding

last Wednesday, it is ordered that the Plaintiff will

have twenty days within which to serve and file a

brief, and that the Defendants will have twenty

days after receipt of Plaintiff's brief within which

to serve and file a brief, and that the Plaintiif will

have ten days after receipt of Defendants' brief

within which to serve and file reply brief. Tf noth-

ing further, the court will be in recess,

(Whereupon, said case was then taken under

advisement by the court., pending the filing of

briefs.) [246]

Certified true and correct record.

/s/ ROBERT T. ROGERS,
Court Reporter.

[Endorsed] : Filed February 12, 1958. [247]
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[Title of District Court and Cause.]

CLERK'S CERTIFICATE TO
RECORD ON APPEAL

United States of America,

District of Montana—ss.

I, Dean O. Wood, Clerk of the United States Dis-

trict Court for the District of Montana, do hereby

certify that the papers accompanying this certifi-

cate, to wit

:

Complaint, contained in Judgment Roll.

Amended Answer, contained in Judgment

Roll.

Pretrial Order, dated July 2, 1957.

Findings of Fact and Conclusions of Law,

contained in Judgment Roll.

Opinion, contained in Judgment Roll.

Judgment, contained in Judgment Roll.

Notice of Appeal by defendants.

Supersedeas Bond on Appeal.

Statement of Points on Appeal, by defend-

ants-appellants.

Motion for Order Extending Time to File

and Docket Cause in Appellate Court.

Order Extending Time to File and Docket

Record on Appeal.

Designation of Appellants, of contents of

record on appeal.

Motion filed May 3, 1956, for Preliminary

Injunction.

Order of Court filed May 26, 1956, ruling on

motion of defendants, contained in Judgment
Roll.
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Order of Court filed November 30, 1956,

granting preliminary injunction.

Plaintiff's Notice of Appeal.

Plaintiff's Designation of Additional Por-

tions of Content of Record on Appeal.

and the Reporter's Transcript of Testimony are

the original files and records in Civil Action No.

1804, United States of America vs. R. B. Fraser,

R. B. Fraser, Inc., a corporation; R. B. Fraser,

Jr. ; Fraser Livestock Company, a corporation, and

Charles Fraser, of record in the above-entitled

Court, and designated by the parties as the contents

of the record on appeal therein.

I further certify that Defendants' Motion for

Dismissal at the close of the plaintiff's evidence,

designated as item number 5 in Appellants' Desig-

nation, is contained in the Reporter's Transcript of

Testimony accompanying this certificate.

I further certify that Plaintiff's Exhibits Nos. 1,

2, 3, 5, 6, 7, 8, 9 and 12, accompanying this certifi-

cate, and designated by the parties, are the original

exhibits introduced in evidence at the trial of the

aforesaid case, and are part of the record on ap-

peal therein.

Witness my hand and the seal of said Court at

Billings, Montana, this 19th day of February, 1958.

DEAN O. WOOD,
Clerk as Aforesaid;

By /s/ C. G. KEGEL,
Deputy.
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[Endorsed] : No. 15917. United States Court of

Appeals for the Ninth Circuit. R. B. Fraser, R. B.

Fraser, Inc., a Cor23oration ; R. B. Fraser, Jr.;

Fraser Livestock Company, a Corporation, and

Charles Fraser, Appellants, vs. United States of

Ameiica, Appellee. Transcript of Record. Appeal

from the United States District Court for the Dis-

trict of Montana.

Filed: February 24, 1958.

Docketed: March 6, 1958.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for the

Ninth Circuit.
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No. 15918

3n the

lanited ^tattB Court of Appeals

jfor the Binth Circuit

BANKERS UNION LIFE INSURANCE COMPANY,
a corporation, Appellant,

vs.

JOHN LYLE MONTGOMERY, Appellee.

APPELLANrS BRIEF

Appeal from the United States District Court

for the District of Oregon

Honorable GUS
J.
SOLOMON, District Judge

JURISDICTION

This action was brought in the Circuit Court of

Oregon for Multnomah County by plaintiff-appellee,

a citizen of Oregon, against defendant-appellant, a

Colorado corporation, seeking to recover death bene-

fits under a policy of insurance issued by appellant on

the life of appellee's deceased wife (R 6). Appellant

removed the case to the United States District Court



for the District of Oregon under 62 Stat 937 (28 USCA

§ 1441). The amount in controversy, exclusive of in-

terest and costs, exceeds $3,000 (R 3, 8).

Appellant has appealed from the final judgment

of the district court (R 21-22)

.

The district court acquired jurisdiction under 62

Stat 930 (28 USCA § 1332) and 62 Stat 937 (28 USCA

§ 4441). This Court acquired jurisdiction under 62

Stat 929 (28 USCA § 1291) and 62 Stat 930 (28 USCA

§ 1294).

STATEMENT OF THE CASE

Appellee seeks to recover double indemnity death

benefits under a policy of life insurance (No. 27244D)

issued by appellant October 27, 1954 on the life of his

wife, Anna Grace Montgomery, who died January 20,

1956 (Ex 1). Appellee is the beneficiary named in the

policy (R4-14).

On March 12, 1956 appellee submitted proof of

death and demanded payment of the policy benefits.

Appellant rejected the demand and notified appellee

before the complaint was filed that it rescinded the

policy and tendered the amount of premiums previous-

ly paid with interest. The tender was rejected (R 4-14)

.

The insured had died within the two year incon-

testability period provided in the policy (R 223), and



appellant's refusal to recognize the policy was based

on certain alleged fraudulent statements contained in

the policy application.

The case was submitted to the jury on four sets of

special interrogatories, each set relating to a specific

question and answer contained in the policy applica-

tion (R 15-17). With respect to each question and an-

swer, the jury found that the answer contained in the

application (a) was material; (b) was relied on by

appellant; but (c) was not wilfully false (R 15-17).

Based on the jury's answers to the interrogatories,

judgment was entered for appellee for the face amount

of the policy, together with an attorney's fee^ in the

amount of $5,000.00 (R 15-18).

Appellant's motion for judgment n.o.v. or, in the

alternative, for a new trial (raising errors in the ad-

mission and exclusion of evidence) was denied (R

18-21, 209-220), and appellant thereafter filed its

notice of appeal (R 21-22)

.

STATEMENT OF THE EVIDENCE

The policy application admittedly was prepared by

the insured and appellee (who is a doctor and the

named beneficiary in the policy) and signed and sub-

1 Under ORS 736.325



mitted to appellant by the insured on October 13, 1954

(R 81-84, 148-149, 159-160, 162, 227).

The following questions and answers w^ere contained

in Part 1 of the application (with answers in italics)

:

"27. Have you had or have you ever been told you
have or have you ever been treated for:

. . . (e) Epilepsy, mental derangement, nervous

prostration, syphilis, paralysis, convul-

sions, fainting spells?

No''

"28. Name below all causes for which you have
consulted a physician or healer in the last ten
years; give details: (Include also particulars

of any 'Yes' answer to Question 27.)

Disease or Injury Dura- Compli-
(If none, state 'None' ) Date tion cations

Nervousness 2 yrs. about None
ago 2 mos.

Suspension (Uterus) 3 yrs. None

Was
Operation Name and Address of Attending
Performed Result Physician or Healer

Excellent Joseph Cooney

Excellent Dr. Ira Neher "

"29. Have you ever had or been advised to have
a surgical operation or have you ever con-

sulted any physician for any ailment, not in-



eluded in any of the above answers? (If yes,

give full particulars.)?

TVo."

'33. Are there any additional facts or special cir-

cumstances known to you which might affect

the risk of insurance on your life, and of

which the Company should be advised? (If

none, please state 'None.')

None'' (R 227)

Question 10 of Part 2 of the application (Declara-

tion to Medical Examiner) and the answer thereto

read (in part) as follows:

".
. . D. Have you ever undergone any surgical

operation?

E. Have you consulted or been treated by any
physician for any ailment or disease not
included in your above answers? (If so,

give full details.)

Name of Ail-

'Yes' ment Disease No. of

or 'No' or injury Attacks

(D) Yes Suspension (Uterus)

( E ) Yes Nervousness

TVs^



RESULTS and, if within
five years, name and ad-
dress of every physician

Date Duration consulted

(D) 3 yrs. ago Excellent
(Feb) Dr. Ira Neher

(E) Before & after Excellent

above surgery Dr. Joe Cooney

(R230)

It is undisputed that the insured had been a patient

in the psychiatric ward of Holladay Park Hospital

under the care of Dr. Robert Coen and Dr. Herman

Dickel, psychiatrists, on March 7 to 10, 1951 and again

on April 9 to 22, 1951, a total of approximately 18

days (R 41-42, 82-83, 87-88, 90).

Her first visit was for a psychiatric examination (R

88). She was taken in an irrational condition (R 67,

73) to the hospital by ambulance and was placed be-

hind locked doors in the psychiatric ward (R 60, 82,

83, 155). She was sent to the hospital on that occasion,

and Dr. Coen was called for consultation by her regu-

lar doctor. Dr. Joseph Cooney, an internist,

"because her agitation was to such an extent that

he didn't feel, from a medical viewpoint, that it

fell within his realm to manage it, and he would
like to have consultation." (R 152; see also R 64,

67, 164-165)



During her second visit, "after considerable con-

sultation," she was given five shock treatments (R 88,

92-93). Appellee consented to these shock treatments

(R 82-83, 93), which at that time were given to patients

presenting any major psychiatric illness or a depression

of almost any degree (R 93).

Her diagnosis on each occasion was "schizophrenia,

paranoid type" (R 50, 90, 95, Ex 3A), which is a

mental illness involving the functions of the nervous

system (R 61, 95-96), There was no organic disturb-

ance of the central nervous system (R 94-95).

The condition of paranoid schizophrenia was de-

scribed by Dr. Dickel as follows:

".
. . The word actually from a medical point of

view, means the condition in which an individual

physically may be entirely intact, functioning, liv-

ing, going about with the rest of us in the same way
that the rest of us do, but mentally and emotionally
is at that moment not functioning the way that he
should. In other words, there is a splitting between
the physical aspects of the individual and the emo-
tional or the mental aspects of the individual.

"Perhaps a little example might clarify it for

you. Under certain circumstances, a person coming
to court, say, on a Monday, getting up in front of

a group of attorneys and the jury, would physically

and mentally and emotionally show some degree
of distress which I am sure I can manifest at the
present time. In other words, my mental, my emo-
tional, my physical reactions are all essentially the
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same. They are all functioning pretty much in keep-
ing with the situation.

"A schizophrenic individual might physically be
here, but mentally, in order to answer the question,

might laughingly talk about the Queen of the May
or what happened on the Fourth of July in 1854 or

might get up and dance around or some such thing
like that; a rather obscure example, but I used the
obscure one in order to show you that they may
physically be in the same world we are, but mental-
ly and emotionally at that time they wouldn't.

"The word 'schizophrenia,' therefore, refers not
to a specific disease like pneumonia or chicken pox
but rather to the way that the individual is reacting.

Unfortunately, nobody at the present time knows
what is the cause of schizophrenia. It has been as-

sumed up until the last three or four years that

schizophrenia was entirely a disturbance 'from the
ears on up,' putting it in ordinary language. In the
last three or four years certain very important dis-

coveries have been made. One of these discoveries is

that it is possible to take the blood of a schizophrenic
patient and inject it into an entirely normal person
and produce schizophrenic symptoms so for the first

time in the history of medicine we are beginning
to doubt that there is such a thing as a mental dis-

ease in the sense that it is all in one's imagination.
Apparently, it begins to appear that certain phys-
ical changes or endocrine or glandular changes in

the body at any give (sic) time can produce a dis-

turbance which we could call in psychiatry a schizo-

phrenic reaction so that at the present time in using
the word 'schizophrenia' the doctor refers to a

particular way a person is reacting.

"Schizophrenia may be a permanent thing, as

is evidenced by the number of people who are in

the State Hospital over a period of many, many
years. Schizophrenic reactions may be temporary,

I
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as little as two or three days, and the reason why
some are permanent and some are temporary, again
we doctors do not know. If it is proven that it is

a chemical sort of problem, then we will know
because chemical things can vary.

"The expression 'paranoid' refers to a schizo-

phrenic condition or a schizophrenic reaction in a
patient where the individual is blaming other peo-

ple for the things that are going wrong in him.
Now, we are all inclined to do that sort of thing
a little bit, and in a schizophrenic patient or a

patient with schizophrenia, that blame is to a de-

gree that is serious, serious enough for the doctors

to wonder about it, serious enough for the doctors

to so label it. Under ordinary circumstances, all

schizophrenic people blame others a little bit, but
where it is used as a part of the diagnosis it is to

a point where it is somewhat more serious, a little

more serious than under ordinary circumstances."
(R 51-53; see also R 90, 95-96)

Appellee described her symptoms as follows:

"Q. At the time. Doctor, just immediately prior

to going to the hospital in March of 1951, could
you explain to the Court and jury what her condi-

tion was?

A. Well, as I previously stated she would at

times become agitated and she was smoking two
to three packs of cigarettes a day, and at times she
would cry, or I might come home and find her
crying and, oh, yes, and at times she felt that her,

some of her own relatives had said things in the
past that upset her that were not true." (R 151-152)
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"Q. Who was it that decided in April — it was
just less than a month's time, wasn't it, that Mrs.
Montgomery was taken back to Holladay Hospital?

A. Yes.

Q. Would you explain why?

A. Yes, because again she became depressed
and agitated and would cry and would smoke cig-

arettes. She was never an individual to drink heavi-

ly, but if we went out socially I don't mean that

she would get drunk. She would nervously drink
her liquor and be excitable a combination not of

drunkenness but a combination of this nervous agi-

tation, smoking cigarettes and putting her drink
down and talking in an agitated manner with peo-
ple and skipping from one subject to another in

her discussion. Therefore, I talked it over with her
and with Dr. Cooney, and she agreed again that

this time to go back to the Holladay Park, and Dr.

Cooney referred her there again." (R 153-154)

Her symptoms were further described by Dr. Coen

as follows:

"A. She presented three things: One, a loose-

ness of association by which is meant that her ideals

(sic) did not hang together;

Second, she presented ideals of references. This
term is used to indicate people who feel that events
or statements are meant for them; and

Third, she presented delusions of persecution.

She felt that others were deliberately causing her
trouble." (R 88-89)
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Dr. Cooney testified in his deposition that she had

been depressed and withdrawn (R 72). She also suf-

fered from delusions of persecution (R 151-152, 165,

166-167) and was emotionally upset (R 72).

Her case was described by Dr. Coen as "early" and

"relatively mild in degree" (R 91). Dr. Lee, however,

testified that such conditions are always severe ( R 117).

Dr. Dickel, who saw the deceased briefly on two

occasions in Dr. Coen's absence (R 41, 43) and who

actively participated in her treatment (R 89-90) testi-

fied that if he, a psychiatrist, were filling out the appli-

cation, he would describe her condition as nervous

prostration rather than mental derangement, because

the term "mental derangement" more accurately re-

fers to an organic disease (R 55-58). Dr. Cooney de-

scribed her condition as a "nervous breakdown" (R 70;

see also R 160, 163-164).

Dr. Lee, a member of appellant's board of directors

and its principal medical advisor, testified that the

company had relied implicitly on the answers con-

tained in the application and that if the true nature of

the insured's illness, her psychiatric diagnosis or the

names of the treating psychiatrists had been disclosed,

the policy would not have been issued (R 100-108, 119,

120-121, 123-124). The designation of "nervousness"

in the application (R 227, 230) had meant little, since

the company related it to the further reference to sur-
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gery (R 114-116, 120). The answers gave no indication

whatever that the insured was suffering from a mental

illness, and the company had seen no need to make any

inquiry of Dr. Cooney regarding Mrs. Montgomery's

medical history, because the facts disclosed indicated

only that she was an insurable risk (R 115, 120; see also

R 78).

Dr. McGee was the medical examiner who filled in

Part 2 of Mrs. Montgomery's application, basing his

answers upon his examination and statements then

made to him by the applicant (R 130-133, 230). Over

appellant's objection, he was permitted to testify that

he knew she had been in the hospital, although he

could not recall when or how he learned of it or whether

she told him at the time of the examination (R 133-134,

144-145; see also R 135-137, 139). (See R 133-134, where

the question and objection first appear, and R 139, 141-

142, 143 where, during an offer of proof, the trial judge

changed his original ruling excluding the testimony.)

Appellee admitted on cross examination that he

had himself written a large part of the application and

had assisted Mrs. Montgomery in preparing it (R 83-

84, 159-160, 162, 227). It also appeared that appellee

discussed his wife's condition with Dr. Coen (R 83,

157, 168-170) and with Dr. Cooney, in the latter case

with specific reference to schizophrenia (R 66, 77-78).
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SPECIFICATION OF ERRORS

1. The trial court erred in denying appellant's

motion for a directed verdict.

The motion was as follows:

".
. . defendant moves the Court for an order direct-

ing the jury to return its verdict against plaintiff

and in favor of defendant on the grounds and for

the reason that it affirmatively appears without
question that the plaintiff and the deceased, Anna
Grace Montgomery, at the time of the application

for insurance to the defendant, made answers in

the application which were made false, wilfully

false, and with regard to the answer requesting
the names of doctors who had been consulted for

any ailment as set forth in question No. 29, the
names of the doctors were not filled in, and even
though that may not have been done wilfully, it

amounts to legal fraud vitiating the policy." (R 178)

2. The trial court erred in permitting Dr. McGee

to testify over the objection of appellant that he knew

when Mrs. Montgomery consulted him respecting the

medical portion (Part 2) of the policy application that

she had been confined in Holladay Park Hospital, al-

though he could not recall whether she spoke to him

about it at that time or whether he learned of it at

some other time and place.

The initial offer of testimony, appellant's objection

thereto and the court's initial ruling were as follows:
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"Q. Did. you know that Mrs. Montgomery had
been confined in the Holladay Park Hospital?

Mr. Gearin: Objected to, your Honor, on the
grounds and for the reason that the information
he received from outside sources would not be bind-
ing upon the company unless it was disclosed at

the time of the examination that he made for

which he may have been deemed to have been act-

ing in our behalf.

Mr. Davis: I will limit my question, your Honor.

Q. At the time that you examined Mrs. Mont-
gomery for the Bankers Union Life, did you know
of the prior condition. Doctor, that is, her nervous
condition?

Mr. Gearin: Just a moment, please. We object,

your Honor, on the grounds and for the reason that

his knowledge at that time may have been ac-

quired from other sources, and I think it should be
limited to the information — to his examination
that he made at that time, and I further object

upon the other ground, that the witness has stated

he cannot recall what was said at the time."

The Court: I am going to sustain the objection

at this time with permission to make an offer of

proof in a few minutes." (R 133-134)

In the course of appellee's offer of proof the following

transpired:

"The Court. It seems to me that in view of the

witness' statement to the effect that he does not

recall exactly whether Mrs. Montgomery told him
that she had been to Holladay Park Hospital or

whether he knew it from prior contact makes this
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testimony admissible on the ground that she may
have divulged the information to him and he, in

his judgment, elected not to put it down.

I realize that it is highly irregular for a physi-

cian to do that, but this man says that is what he
did, and I appreciate the fact that it is difficult testi-

mony to meet, but I am going to overrule the ob-
jection and permit the witness to testify. ..." (R
139)

Mr. Gearin: May I ask the nature of the Court's
ruling with regard to your statement that you are
overruling the objection? May I inquire as to that?

The Court: I told you the reason. The reason
why I interrogated this witness further was to de-

termine precisely the basis upon which this testi-

mony may or may not be admissible. It was ad-
missible, in any event, because the witness has
stated here that he does not recall exactly what the
deceased told him. She may have told him that
she had been to Holladay Park Hospital in addi-

tion to his own knowledge. If that is true, then the
plaintiff has the privilege of bringing that out be-

cause his interpretation of the questions would de-

pend upon the information divulged to him at the
time. That is the only thing that I have ruled upon
that he can bring out that information. . .

." (R
141-142)

Thereafter, the following transpired in the presence of

the jury:

"Q. (By Mr. Davis): Dr. McGee, at the time
Mrs. Montgomery was out in your office for ex-

amination, at that time did you have knowledge
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that Mrs. Montgomery had been in the Holladay
Park Hospital here in Portland?

A. Yes.

Q. Did you know the names of the doctors that

were taking care of her at the Holladay Hospital?

A. No, I didn't.

Q. Do you know that they were doctors there —
I mean, let me ask you this question. Dr. McGee.
Did you know that Dr. Cooney was not affiliated

or attached

—

The Court: Well, that is not the question that

you indicated you wanted to ask. You wanted to

ask, and the question that I sustained an objection

to and later set aside my ruling was: Did she di-

vulge to him at the time that she had been to the

Holladay Hospital. First, let him answer that ques-

tion, and then you can proceed with the other line

of interrogation.

Mr. Davis: Yes.

The Witness: I don't recall at the time whether
that was discussed or not. I did know that she had
been to Holladay Hospital, but whether it was dis-

cussed, your Honor, at that time or not I don't re-

member, with Mrs. Montgomery." (R 144-145)
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Summary of Argument

I

1. The evidence was conclusive and uncontradict-

ed that the policy application" prepared by the insured

and appellee and submitted to appellant contained wil-

fully false statements respecting the medical history

of the insured which were material to the risk and

were relied on by appellant in issuing the policy.

2. The evidence was conclusive and uncontradicted

that the insured and appellee failed to disclose to ap-

pellant facts and circumstances respecting the insured's

medical history which were material to the risk and

known to them and which were within the scope of

the questions contained in the policy application.

3. a) The insured and appellee failed to disclose

the names of doctors who had treated the insured; and

2 The application was attached to the policy (R 227), which contained the fol-

lowing language:

"This policy, including the endorsements printed or written hereon
or attached hereto by the Company, and the application herefor, a copy
of which is attached to and made a part of this policy, constitute the
entire contract between the parties. . .

." (R 223)

ORS 736.305 provides:

"(1) Every contract of insurance shall be construed according to

the terms and conditions of the policy, except where the contract is made
pursuant to a written application therefor, and such written application
is intended to be made a part of the insurance contract. In that case, if

the company delivers a copy of such application to the assured, thereupon
such application shall become a part of the insurance contract. If the
application is not so delivered to the assured, it shall not be made a part
of the insurance contract.

(2) Matters stated in an application shall be deemed to be repre-
sentations and not warranties."
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b) They failed to disclose that the insured had

spent 18 days in Holladay Park Hospital, had been

diagnosed a paranoid schizophrenic and had received

shock treatments during her confinement.

4. Appellant as a matter of law was entitled to

rescind the policy.

II

The testimony of Dr. McGee was not material to

any issue in the case and was highly prejudicial to ap-

pellant. Appellee expressly disclaimed any right to re-

cover based on waiver or estoppel, nor did he claim that

the knowledge of Dr. McGee (if any) could or should

be imputed to appellant. The testimony was wholly

outside the issues drawn by the pretrial order.

ARGUMENT

1. Nowhere in answering the questions quoted

from the application did the insured and appellee dis-

close:

a) That she had spent 18 days as a psychiatric

patient in Holladay Park Hospital in 1951 and had

been found to be suffering from schizophrenia, para-

noid.
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b) That she had received shock treatments

while in the hospital.

c) That she had been treated by two psychi-

atrists, Dr. Robert Coen and Dr. Herman Dickel.

The failure to disclose these facts constituted legal

fraud, and appellant was entitled to rescind the policy.

2. A failure to disclose prior medical treatment

known to the insured, if requested by the company,

constitutes wilful fraud entitling the company to

rescind the policy.

".
. . There must be an element of wilfulness or

knowledge that the statement on that point is un-
true, in order to bind the assured. The reason of

this is that many times a person may be afflicted

with a disease, at least in its incipient stages, with-

out being aware thereof and may answer in good
faith that he has not had any such disease. The
representation, however, that he has not consulted

or been treated by any other physician is one pe-

culiarly within his knowledge and the law requires

in such a case the utmost good faith and full dis-

closure in answer to direct inquiries on the part of

one making an application for the policy." (Empha-
sis supplied. ) Mutual Life Insurance Co. v. Chandler,

120 Or 694 at p. 698, 252 Pac 559 (1927)
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Although the extent of the insured's and appellee's

knowledge of her diagnosis is uncertain (R 94, 75 ), both

she and appellee, who assisted her in preparing the ap-

plication and physically wrote a large part of it (R 83-

84, 159-160, 162, 227) and who seeks to recover herein

as the policy beneficiary, knew all of the other facts set

forth above respecting her medical history. Appellee

visited Mrs. Montgomery in the hospital daily (R 155)

and gave his consent to the shock treatments (R 82-83,

93). He discussed her condition with Dr. Coen and Dr.

Cooney (R 66, 77-78, 83, 157, 168-170). Although he

would not admit more than the possibility that he, a

doctor (R 81-82, 148-149), had ever inquired about or

been advised of his wife's diagnosis (R 169-170), Dr.

Cooney admitted that the insured's condition, with spe-

cific reference to schizophrenia, was discussed between

them (R 77-78).'

3. Dr. Lee testified (and his testimony is undis-

puted) that these matters were material to the risk and

that the policy would not have been issued if they had

been known (R 100-108, 119, 120-124). The jury found

the questions to be material and that appellant relied on

the answers to them (R 16-17). Furthermore, the prior

3 Appellee is bound by the contents of the application, and his knowledge and
fraud vitiate the policy, because he assisted her to complete the application

and is the policy beneficiary. Gamble v. Metropolitan Life Ins. Co., 92 S C
451, 75 S E 788 (1912); Anno: 41 LRA (ns) 1199. Furthermore, the insured

was bound by having retained the policy following its issuance. Comer v.

World Ins. Co., 65 Or Adv Sh 739, 745, 318 P2d 913, 916 (1957); Minsker v.

John Hancock Mutual Life Ins. Co., 254 N Y 333, 173 N E 4 (1930).
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medical history of the insured is material as a matter

of law. In Comer v. World Ins. Co., 65 Or Adv Sh 739,

745, 318 P2d 913, 916 (1957) the company, on its

application form, inquired whether the applicant had

received medical or surgical treatment or had any local

or constitutional disease within the last five years, to

which plaintiff answered "No". In fact, plaintiff had

had intestinal trouble resulting from a "marked anx-

iety tension state" for some months before applying

for the policy. He had been in the hospital for 15 days

and had been given six electric shock treatments. There-

after, he continued to have physical ailments resulting

from "aggravated anxiety."

In holding that the policy was vitiated by fraud and

that plaintiff's retention of the policy charged him with

knowledge of the answers, even though he had assert-

edly told the company's agent the truth when the agent

filled out the application (65 Or Adv Sh 745 at pp. 768-

769), the Supreme Court of Oregon said:

"The medical treatment which an applicant has
received is material to the prospective insurer inas-

much as the applicant's physicians are best qualified

to inform the insurer of the nature and gravity of

the disability for which the medical men treated the
applicant."* (at p. 758)

'^See Martin v. Metropolitan Life Ins. Co., 192 F2d 167 (CA 5 1951):
".

. . What makes the misrepresentation material is not that the thing
misstated caused or contributed to the death, but that it affected the
risk, and probably influenced the insurer's acceptance of the risk." (at

p. 169)
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See also Mutual Life Insurance Co. v. Chandler., supra,

120 Or 694 at pp. 700-701, 252 Pac 559 (1927); Anno:

131 ALR617.

4. The fragmentary disclosure in the present case

falls wholly short of the information requested and

which the insured and appellee were obligated to fur-

nish, and constituted legal fraud.

In Parker v. Title & Trust Company, 233 F2d 505

(CA 9 1956) this Court, applying the law of Oregon

with regard to half truths contained in insurance ap-

plications, said:

".
. . whatever may be the rule respecting the right

of a contracting party to remain silent concerning
material facts known to him and which he knows
are unknown to the other party, yet if he undertakes
to make some statement respecting the matter, he
cannot indulge in half-truths. The rule is stated in

Pohl V. Mills, 218 Cal. 641, 24 P.2d 476, 481, as fol-

lows: ' "Though one may be under no duty to speak
as to a matter, if he undertakes to do so, either volun-
tarily or in response to inquiries, he is bound not
only to state truly what he tells, but also not to sup-

press or conceal any facts within his knowledge
which materially qualify those stated. If he speaks

at all, he must make a full and fair disclosure."

(at p. 510)
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See also: Johnson v. Cofer, 202 Or 142 at pp. 150-151,

281 P2d 981 (1955); Dahl v. Grain, 193 Or 207 at pp.

224-225, 237 P2d 939 (1951); Palmiter v. Hackett, 95

Or 12 at pp. 17-18, 185 Pac 1105, 186Pac581 (1920).^

In Mutual Life Insurance Co. v. Chandler, supra,

120 Or 694, 252 Pac 559 (1927) the insured's failure to

give the names of all physicians consulted by him in

response to a question seeking this information entitled

the insurer to rescind the policy. His knowledge of such

medical treatment made the representation wilfully false,

whether or not he knew the true nature of his condition.

The court said:

".
. . The parties were negotiating for the purpose

of making a contract of insurance. Each was entitled

to the exercise of the utmost good faith on the part
of the other. The assured had made an offer to the
company couched in certain terms. He said, in sub-

stance, 'I am a man who has consulted only one
physician whom I name and that merely for mild
attacks of influenza and tonsilitis which did not pre-

vent me from working at my usual occupation.' . . .

"Some precedents have been cited where the

question was one of fact whether the defendant had
the disease or not, or whether the physician was in

5 See 17 Appleman on Insurance 177 (§ 9493, fn. 27):
".

. . The rule as to estoppel of the insurer by accepting an incomplete
answer was adopted only to apply to such instances where the answer
was obviously incomplete, so as to impose the duty on the insurer, acting

with reasonable prudence, to inquire further. If the answer is, on its

face, complete, there is no reason for the insurer to suspect a fraudulent
concealment, and no circumstance calling its attention to the necessity

of further investigation. Such semitruths are, at least, semifrauds; and
since the purpose of such concealment is obviously to mislead the in-

surer and to induce reliance by it, the insured should not profit from
his wrongful act."
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fact consulted or not, and, on the ground that there
was evidence entitled to go to the jury making it a
question of fact to be determined, the courts have
upheld recoveries against the insurer; but where a
direct question is asked by the very terms of the
policy a true answer is made material. . .

." (at pp.
700-701)

See also New York Life Insurance Co. v. Yamasaki,

159 Or 123, 78 P2d 570 (1938), in which the application

for a policy of life insurance contained the following

question and answer:

"2. Within the past two years have you had any
illnesses, diseases or bodily injuries or have you con-
sulted or been treated by any physician or physi-

cians? (If so, give full details, including nature, date,

and duration of each illness, disease or injury, the
name of each physician, and the dates of and reason
for consultation or treatment.)

"Ans. No, except sprained ankle July 3, 1935.

No fracture. Fully recovered. Dr. Gearey, Westport,
Oregon." (at p. 125)

The evidence showed, however, that

".
. . on July 3, 1935, the insured had sustained a

very serious injury by being caught in a propeller

shaft, resulting in an injury to his foot, ankle, ribs,

back, head and groin and that, at the time he made
application for reinstatement of the policy, he was
under the care of a physician and seriously ill from
the effects of the accident." (at p. 125)



25

Rescission of the policy by the insurer was sustained:

".
. . In his application he had not only falsely rep-

resented the seriousness of the accident which he had
sustained but the condition of his health, and had
falsely concealed the fact that at the time he was
under the treatment of Doctor Holt and was suf-

fering great pain from the injury which he had
sustained. If these facts had been disclosed, the re-

instatement would not have been granted, , .
." (at

pp. 126-127; Emphasis supplied.)

See also: Northwestern Mutual Life Insurance Co. v.

Cohn Bros., 102 F2d 74 at pp. 77-78 (CCA 9 1939).

5. The questions contained in Part 2 of the applica-

tion were answered by Dr. McGee wholly from his

limited physical examination and from answers given

by the insured. All of the questions were answered

by the insured (R 136). In response to the following

question on Part 2 of the application:

"10. E. Have you consulted or been treated by
any physician for any ailment or disease not in-

cluded in your above answers? (If so, give full de-

tails.)" (R 230)

The insured answered "Yes—Nervousness—Before and

after above surgery—Excellent—Dr. Joe Cooney.'^ (R

230)*^

6 Compare the answer to questions 28 and 29 of Part 1 of the application, in

which, in answer to similar questions, the insured gave similar incorrect

answers.
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Dr. McGee may not have filled out this portion of

the application (R 133; see also R 129, 132, 147-148).

Admittedly two physicians (Dr. Coen and Dr.

Dickel) were consulted in connection with this "ail-

ment" who were not named. Dr. Lee testified to the

materiality of the identity of these doctors:

"Q. Would it have been any more notice to you
or to Bankers Union Life if the words nervousness
had been put down on the ailment which Mrs. Mont-
gomery allegedly suffered from and had she listed

Dr. Coen and Dr. Dickel and whatever the name of

the man was, the doctor in the field of neurology?

A. Definitely, because then we would have im-
mediately figured that she had some mental dis-

ease that required specialists to help in.

Q. Would the mere fact that the names of the

doctors were given indicate to you they were
specialists?

A. No, we look them up in the directory and
then we find out. We look them up in the medical
directory and find out what their specialties are."

(R 124)

Furthermore, the designation of "nervousness" did

not disclose the diagnosis of schizophrenia, paranoid

(R 115-116, 119-120), and the reference to surgery con-

vinced the company that the condition was casual and

temporary and did not justify further investigation. It

did not suggest a serious mental illness (R 114-116, 120,

227,230).
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6. Question 33 of Part 1 of the application (R 17,

227) and its answer were:

"Are there any additional facts or special cir-

cumstances known to you which might affect the
risk of insurance on your life, and of which the
company should be advised? (If none, please state

'None'.)

''None''

In the leading case of Stipcich v. Metropolitan Life

Ins. Co., 277 US 311, 48 S Ct 512, 72 L ed 895 (1928),

which concerned the effect of the failure of the in-

sured to disclose a condition arising after he made

application for a policy but prior to its issuance, the

court said:

"Insurance policies are traditionally contracts

uberriniae fidei and a failure by the insured to dis-

close conditions affecting the risk, of which he is

aware, makes the contract voidable at the insurer's

option. . .
."

".
. . For, even the most unsophisticated person must

know that in answering the questionnaire and sub-

mitting it to the insurer he is furnishing the data
on the basis of which the company will decide
whether, by issuing a policy, it wishes to insure
him. . .

." (at pp. 316-317)
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See also Cohen, Friedlander (etc.) Co. v. Massachu-
setts Mutual Life Ins. Co., 166 F2d 63 (CCA 6

1948)

Appellee and the insured both knew of this medi-

cal history, but failed to suggest or disclose it to appel-

lant. Both the questions and the law imposed an af-

firmative burden on them to disclose these facts, facts

which were hidden behind the quarter truth of "ner-

vousness." The legal fraud in this case stands admitted,

and appellant was entitled as a matter of law to rescind

the policy.

7. Finally, it was legal fraud to describe the in-

sured's condition as "nervousness" in answer to Ques-

tion 28 of Part 1 of the application. One might as well

describe pneumonia as a cold, or an ulcer as an upset

stomach. The answer was, on its face, incorrect and

misleading.

No issue was presented for the jury's consideration.

As a matter of law the answers in the application were

wilfully false and a verdict should have been directed

for appellant.

II

Dr. McGee's testimony that he knew when Mrs.

Montgomery was in his office that she had been in

Holladay Park Hospital, although he could not recall
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when he received this information or whether it was

discussed at that time (R 144-145), was peculiarly dam-

aging to appellant and was immaterial to any issue in

the case. It was error for the trial court to receive it.

The testimony was assertedly admitted on the

ground

"that she may have divulged the information to
him and he, in his judgment, elected not to put it

down." (R 139)'

1 . The question of notice to the company through

Dr. McGee of the insured's medical history was not an

issue in the case. Counsel for appellee repeatedly as-

sured the court that there was no assertion of waiver or

estoppel, nor was it ever suggested that Dr. McGee's

knowledge (if any) could or should be imputed to ap-

7 In the course of denying appellant's motion for a new trial, the trial court
expanded its ruling as follows:

".
. . The question that was asked Dr. McGee was: did she tell him that

she had been in Holladay Park Hospital, and then the answer came out
he did not know whether she told him at that time or whether he knew
it from his own information. It was my view at that time, and it is my
view now that the plaintiff was entitled to have that testimony before
the jury.

"If she had told him that she had been to the Holladay Hospital
during that examination and he, himself, failed to put it down, that
would have been an interpretation which he gave to those questions.
Even though it is not admissible on the question of notice, it certainly
is admissible on the question of what was divulged to Dr. McGee at
the time of the examination. An insured is not responsible if Dr. McGee
fails to put down all the information divulged to him, and that was the
basis upon which I decided that the testimony of Dr. McGee was ad-
missible.

"To clarify, further, he didn't know whether she had told him or
whether he had known it from prior information. (R 218-219)



30

pellant (R 79, 214). No such issue was pleaded (R 4-7,

8) or drawn in the pretrial order (R 10-12).^ However,

on final argument counsel asserted to the jury that ap-

pellant should have consulted Dr. McGee before issuing

the policy (R 193).

2. This was the only testimony suggesting that

the matter of Mrs. Montgomery's hospitalization was

brought to Dr. McGee's attention or was otherwise in

his mind when the application was made out. It did

not bear on the question, since it showed only that he

had no recollection of the fact whatever. Yet it was ad-

mitted on the theory that it showed the doctor's con-

temporaneous knowledge of her medical history and his

election not to disclose it.

It did not constitute substantial evidence of such

notice, since it was expressed only in terms of possi-

bility and not probability. Repeatedly during the offer

of proof. Dr. McGee told the court that he simply did

not remember whether or not he had discussed the

8 The medical history portion of Part 2 of the application may not even have
been written by Dr. McGee:

"Q. This question (e), 'Have you consulted or been treated by any
physician for any ailment or disease not included in your above answers,'

there was the word, 'No'; then it was crossed out, and it was, 'Yes.'

'Name of Ailment — Nervousness — before and after above surgery
— excellent — Dr. Joe Cooney.'

I would like to hand this back, give it to you. Dr. McGee, and ask

you if you know whether that is in your writing or in whose writing
that is?

A. That is not in my writing.

Q. That is printed?

A. That's right." (R 133; see also R 147-148)
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subject with the insured (R 135-137). See Henderson

V. Union Pacific Railroad Co., 189 Or 145 at pp. 160-

161, 219 P2d 170 (1950). There was no other evidence

suggesting that Dr. McGee had any of these matters

in his mind during Mrs. Montgomery's visit or made

any election not to disclose it. There was no circum-

stantial or indirect evidence with which it might have

been considered. In short, this testimony fulfilled no

purpose whatever, but stood alone before the jury, to

whom it could only suggest knowledge or notice which

was not claimed and which did not exist. The evidence

was prejudicial and damaging and was immaterial to

any issue in the case.
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CONCLUSION

The record in this case demonstrates conclusively

that appellee's case failed on the merits and that ap-

pellant's motion for a directed verdict should, as a mat-

ter of law, have been granted and, in addition, that

errors occurred during the trial with respect to the ad-

mission of evidence which would require a new trial.

This Court is now requested to do what the trial court

should have done and direct entry of judgment for

appellant. If the Court should disagree with this con-

clusion, it should grant appellant a new trial.

Respectfully submitted,

KOERNER, YOUNG, McCOLLOCH
& DEZENDORF

JOHN GORDON GEARIN

JAMES H. CLARKE

Attorneys for Appellant
800 Pacific Building
Portland 4, Oregon



33

APPENDIX

EXH IDENT OFF REC

DefExl (R 221-229) R 12-13 R 38 R 39
Def Ex 2A (R 230-231) R 99, 127-128 R 128 R 128
Def Ex 3A (R 227) R 12-13, 84, 99 R 84 R 84
Def. Ex 6A R 12-13 R 39 R 39
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In the United States District Court

For the District of Oregon

Civil No. 8846

JOHN LYLE MONTGOMERY, Plaintiff,

vs.

BANKERS UNION LIFE INSURANCE COM-
PANY, a corporation. Defendant.

PETITION FOR REMOVAL

Defendant, for the purpose of presenting this

petition, shows that heretofore and on or about the

3rd day of October, 1956, plaintiff brought this

action against defendant in the Circuit Court of

the State of Oregon for the County of Multnomah.

Plaintiff, at the time of the commencement of

said action, was and now is a citizen of the State

of Oregon, and defendant was and now is a Colo-

rado corporation.

This action is one of a civil nature in which there

is now a controversy between citizens of different

states, and the amount in controversy, exclusive of

interest and costs, exceeds the sum of $3,000.00.

Attached hereto as Exhibits A and B respectively



4 Bankers Union Life Insiirayice Company vs.

are copies of the summons and complaint served

upon defendant in said action in said Circuit Court.

KOERNER, YOUNG, McCOLLOCH
& DEZENDORF,

/s/ JOHN GORDON GEARIN,
Attorneys for Defendant.

Duly Verified.

Acknowledgment of Service Attached.

EXHIBIT "A"

In the Circuit Court of the State of Oregon

For the County of Multnomah

No, 234840

JOHN LYLE MONTGOMERY, Plaintiff,

vs.

BANKERS UNION LIFE INSURANCE COM-
PANY, a corporation, Defendant.

COMPLAINT
Comes now Plaintiff and for cause of action

against Defendant complains and alleges:

I.

That at all times herein mentioned, the Defendant

was and now is a corporation organized and exist-

ing under and by virtue of the laws of the State

of Colorado and is duly qualified to transact a life

insurance business in the State of Oregon.
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II.

That on or about the 13th day of October, 1954,

the Defendant, in consideration of a premium to it

paid by Anna Grace Montgomery, executed and de-

livered to said Anna Grace Montgomery a policy

of Ufe insurance, said policy being in writing and

being Policy No. 27244, wherein and whereby it

agreed to pay to John Lyle Montgomery, the hus-

band of Anna Grace Montgomery, as beneficiary,

the sum of Fifteen Thousand ($15,000.00) Dollars

in the event of the death of Anna Grace Mont-

gomery.

III.

That subsequent to the issuance of said policy

and on or about the 27th day of October, 1954, the

Defendant executed, issued and delivered to Anna

Grace Montgomery, a supplemental agreement at-

tached to and made a part of Policy No. 27244, in

which Defendant agreed that in consideration of

an additional premium and in the event of acci-

dental death, an additional sum of Fifteen Thou-

sand ($15,000.00) Dollars, over and above the

amount payable hereinbefore alleged, would be paid

to John Lyle Montgomery, as beneficiary.

IV.

That thereafter and while said policy and sup-

plemental agreement were in full force and effect

and on or about the 20th day of January, 1956,

Anna Grace Montgomery died as the result of ac-

cidentally falling and striking her head, while va-

cationing in Puerto Vallarta, Jalisco, United States

of Mexico, at the Rosita Hotel.
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V.

That thereafter and on or about the 12th day of

March 1956, Plaintiff forwarded to the Defendant

the Proof of Death form required by the Defend-

ant, together with a copy of the Death Certificate,

and has otherwise performed all of the conditions

of said policy on his part to be kept and performed.

YI.

That although demand has been made upon the

Defendant by the Plaintiff for the payment of said

Thirty Thousand ($30,000.00) Dollars due under

the terms and conditions of said policy. Defend-

ant has failed and refused, and now fails and re-

fuses, to pay to the Plaintiff said amount due under

the terms and conditions of said policy.

VII.

That more than six months have elapsed since

proof of death was given Defendant and it was and

is necessary for Plaintiff to employ attorneys to

bring this action and the sum of Six Thousand

($6,000.00) Dollars is a reasonable amount that De-

fendant should be required to pay as Plaintiff ^s at-

torney fees in this cause of action.

Wherefore, Plaintiff prays for judgment against

Defendant in the sum of Thirty Thousand ($30,000.-

00) Dollars, with interest thereon at the rate of Six

(6%) Percent per annum from January 20, 1956,

and for the further sum of Six Thousand ($6,000.00)
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Dollars as Plaintrff's attorney fees and for costs

and disbursements incurred herein.

BENSON & DAVIS,
Attorneys for Plaintiff.

EXHIBIT "B"

In the Circuit Court of the State of Oregon

for the County of Multnomah

JOHN LYLE MONTGOMERY, Plaintiff,

vs.

BANKERS UNION LIFE INSURANCE COM-
PANY, a corporation. Defendant.

SUMMONS
To Bankers Union Life Insurance Company, a

corporation. Defendant

:

In the Name of the State of Oregon: You are

hereby required to appear and answer the Com-

plaint filed against you in the above entitled action

within ten days from the date of service of this

Summons upon you, if sei*^^ed within this County;

or if served within any other County of this State,

then within twenty days from the date of the serv-

ice of this Summons upon you; and if you fail so

to answer, for want thereof, the Plaintiff will take

judgment against you in the sum of Thirty Thou-

sand ($30,000.00) Dollars, with interest thereon at

the rate of Six (6%) Percent per annum from Jan-

uary 20, 1956, and for the further sum of Six Thou-
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sand ($6,000.00) Dollars as Plaintiff's attorney fees

and for costs and disbnrsements incurred herein.

BENSON & DAVIS,
Attorneys for Plaintiff.

[Endorsed] : Filed Oct. 10, 1956.

[Title of District Court and Cause.]

REPLY

Comes now Plaintiff and for reply to Defend-

ant's Answer on file herein, admits, denies and

alleges as follows

:

I.

Denies each and every matter, allegation and

thing contained in said Answer, and the whole

thereof, except as may be consistent with Plain-

tiff's complaint on file herein.

Wherefore, having fully replied to Defendant's

Answer, Plaintiff prays that same be held for

naught, that Defendant take nothing thereby, and

that Plaintiff do have and recover judgment

against Defendant as originally demanded in Plain-

tiff's complaint.

W. F. WHITELY,
BENSON & DAVIS,

/s/ By W. F. WHITELY,
Attorneys for Plaintiff.

Acknowledgment of Service Attached.

[Endorsed] : Filed Oct. 12, 1956.
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[Title of District Court and Cause.]

AMENDED ANSWER
First Defense

The complaint fails to state a claim upon wliich

relief can be granted.

Second Defense

Defendant denies each and every, all and singu-

lar, the allegations contained in the complaint ex-

cept it admits:

I.

Defendant admits the allegations of paragraph I

of the complaint.

II.

On or about the 27th day of October, 1954, the de-

fendant issued upon the life of Anna Grace Mont-

gomery its policy No. 27244 in the amoimt of

$15,000.00 with accidental death benefits.

III.

Defendant admits further that Anna Grace Mont-

gomery is alleged to have died in the United States

of Mexico, admits that on March 12, 1956 John

Lyle Montgomery presented to defendant pur-

poii:ed proof of death, admits that defendant has

not paid plaintiff as alleged beneficiary, and denies

specifi<3ally that $6,000.00, or any lesser amount, is

a reasonable amoimt to be awarded as attorneys'

fees to plaintiff.

Third Defense

The policy referred to in the complaint and in
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the amended answer hereto was issued solely in

reliance upon false statements made by Anna Grace

Montgomery and by Jolin Lyle Montgomery and

not otherwise.

Prior to the filing of the complaint herein the

defendant tendered to plaintiff the premiums paid

under the policy of insurance together with in-

terest and rescinded said contract or policy, but

said tender and rescission was rejected and refused

by the plaintiff. The amoimt of said tender to-

gether with interest to date is hereby deposited in

the Registry of this Court for the benefit of the

plaintiff.

Wherefore, ha"\dng fully answered plaintiff's

complaint, defendant prays for judgment.

KOERNER, YOUNG, McCOLLOCH
& DEZENDORF,

/s/ JOHN GORDON GEARIN,
Attorneys for Defendant.

Affidavit of Service Attached.

[Endorsed] : Filed Oct. 23, 1956.

[Title of District Court and Cause.]

PRETRIAL ORDER
The above entitled cause came on regularly for

pretrial conference before the imdersigned judge

of the above entitled court on Monday, November

25, 1957. Plaintiff appeared by William F. Whitely

and Alan F. Davis, his attomeys. Defendant ap-

peared ]>y John Gordon Gearin, of its attorneys.
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Nature of Action

This is an action to recover from a policy of life

insurance issued by the defendant upon the life of

Anna Grace Montgomery in which plaintiff is des-

ignated as beneficiary.

Admitted Facts

I.

Defendant was and now is a corporation organ-

ized and existing imder and by virtue of the laws

of the State of Colorado and is duly qualified to

transact business in the State of Oregon.

II.

Prior to the filing of the complaint herein de-

fendant issued its policy No. 27244-D which is

attached hereto as Pretrial Exhibit No. 1.

III.

On or about the 20th day of January, 1956, Anna

Grace Montgomery died as the result of an accident

and thereafter on March 12, 1956 plaintiff submit-

ted to defendant proof of death. Timely demand

was made by plaintiff upon defendant for the pay-

ment of the amount due on said policy, which de-

m.and has been refused by the defendant and no

money has been paid to plaintiff by or on behalf of

this defendant. Prior to the filing of the complaint

herein, defendant notified plaintiff that it rescinded

said policy and tendered to plaintiff* the amount of

the premiiuns together with interest, ])ut this rescis-

sion and tender were rejected and refused by the

plaintiff.
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Plaintiff's Contentions

I.

Plaintiff contends that by reason of the policy

defendant is obligated to pay to the plaintiff the

sirni of $30,000.00 together mth interest and attor-

neys' fees in the sum of $6,000.00.

Defendant's Contentions

I.

Defendant contends that the insurance policy was

issued by the defendant solely in reliance upon

false statements made by the said Anna Grace

Montgomery and the plaintiff and not otherwise.

That the representations made by the deceased

and/or plaintiff were material, that they were not

true and that the policy would not have been issued

had the tme facts been known.

Each party denies the contentions of the other.

Issues To Be Determined

1. Did the insured, Anna Grace Montgomery,

and/or the plaintiff make misrepresentations of

fact to the defendant?

2. If so, was such misrepresentation as to mate-

rial facts'?

3. Was the policy issued by the defendant in re-

liance upon said statements?

4. What is the amount of attorneys' fees to

which the plaintiff is entitled to recover?

Physical Exhibits

Certain physical exhibits have heen identified and
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received as pretrial exliibits, the parties agreeing,

with the approval of the court, that no fui-ther

identification of exliibits is necessary. In the event

that said exhibits, or any thereof, should be offered

in evidence at the time of trial, said exhibits are to

be subject to objection only on the grounds of rele-

vancy, competency and materiality.

Exhibits

1. Policy No. 27244-D.

2. Deposition of Dr. Lewis W. Lee.

3. Deposition of Dr. Montgomery (and exhibits).

4. Deposition of Dr. Cooney (and exhibits).

5. Deposition of Dr. Coen (and exhibits).

6. Hospital Records:

(a) Holladay Park Hospital

(b) Portland Osteopathic Hospital

The iDariies hereto agree to the foregoing pretrial

order and the court being fully advised in the prem-

ises,

Now Orders that the foregoing pretrial order

shall not be amended except by consent of both par-

ties, or to prevent manifest injustice ; and it is fur-

ther

Ordered that the pretrial order supersedes all

pleadings; and it is furiher

Ordered that upon trial of this cause no proof

shall be required as to matters of fact, hereinabove

specifically found to be admitted, l)ut that proof

upon the issues of fact (and law) between plaiutiff

and defendant as hereinabove stated shall be had.
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Dated at Portland, Oregon, this 9th day of De-

cember, 1957.

/s/ GUS J. SOLOMON,
United States District Judge.

Approved

:

/s/ W. F. WHITELY,
Of Attorneys for Plaintiff.

/s/ JOHN GORDON GEARIN,
Of Attorneys for Defendant.

[Endorsed] : Filed Dec. 9, 1957.

[Note: Interrogatories to the Jury are in-

cluded in the Judgment set out at pages 16-17

of this printed record.]

[Title of District Court and Cause.]

MINUTE ORDER

November, 1957 Tenn. Tuesday, Dec. 10, 1957.

Solomon, Judge, Reporter: G. G., Deputy: Davis.

Record of further jury trial; argiunents of coun-

sel; court instructs jury and jury retires for delib-

erations at 11 :30 a.m. approx. Order for jury meals.

Jury returns with answers to special interroga-

tories at 3 :10 p.m. Jury polled : all affii-ming. Order

to enter jud.gment for plaintiff for $30,000 on the

special interrogatories. Order to file interrogatories.

Order allowing plaintiff sum of $5000 as attor-

neys' fees.
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In the United States District Court

for the District of Oregon

Civil No. 8846

JOHN LYLE MONTOOMERY, Plaintiff,

vs.

BANKERS UNION LIFE INSURANCE COM-
PANY, a corporation, Defendant.

JUDGMENT
The alwve-entitled action came on duly and regu-

larly for trial on the 9th day of December, 1957,

before the Honorable Gus J. Solomon, Judge of the

above-entitled Court, the Plaintiff appearing in

person and by his attorneys, W. F. Whitely and

Alan F. Davis, and the Defendant appearing by

and through one of its attorneys, John Gordon

Gearin; and the juiy having been duly and regu-

larly empaneled and sworn to try said case, did

hear evidence on behalf of the Plaintiff and the

Defendant and arguments of counsel, and the Court

duly instmcted the jury and sulimitted to the jury

written interrogatories, and the jury did thereafter

retire to consider its verdict and returned into

Court on the 10th day of Decemlier, 1957, its writ-

ten interrogatories, which interrogatories, after set-

ting forth the title of this Court and the cause,

read as follows:

"We, the jury, make the following answers to the

special interrogatories submitted to us relative to



16 Bankers Union Life Insurance Company vs.

the application filed by Anna Grace Montgomery
with the Bankers Union Life Insurance Company:

1.

*27. Have you had or have you ever been told

you have or have you ever been treated for:

'(e) Epilepsy, mental derangement, nervous

prostration, syphilis, paralysis, convul-

sions, fainting spells? No/
(a) Was such answer wilfully false? ( ) Yes.

(x) No.

(b) Was such answer material ? (x) Yes ( ) No.

(c) Did the defendant rely on it? (x) Yes ( ) No.

2.

'28. Name ])elow all causes for which you have

consulted a physician or healer in the last ten

years; give details: (Include also particulars of

any 'Yes' answer to Question 27.)

'Disease or injury (If none, state 'None')

Nei^^ousness. Date: 2 yrs. ago. Duration: About

2 mos.

Complications: None. Was Operation Per-

formed

Results: Excellent. Name and address of at-

tending physician or healer: Joseph Cooney.

Disease or injury: Suspension (Uterus). Date:

3 yrs.

Duration: . Complications: None. Was Op-

eration Performed: . Results: Excellent.

Name and address of attending physician or

healer: Dr. Ira Neher.'
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(a) Was such answer wilfully false'? ( ) Yes.

(x) No.

(b) Was such answer material *? (x) Yes. ( ) No.

(c) Did defendant rely on it? (x) Yes. ( ) No.

3.

'29. Have you ever had or been ad\dsed to have

a surgical operation or have you ever consulted any

physician for any ailment, not included in any of

the above answers ? (If yes, give full particulars) ?

(x) No.'

(a) Was such answer false*? ( ) Yes. (x) No.

(b) Was such answer wilfully false? ( ) Yes.

(x) No.

(c) Was such answer material? (x) Yes. ( ) No.

(d) Did the defendant rely on it? (x) Yes. ( )

No.

4.

'33. Are there any additional facts or special

circumstances known to you which might affect the

risk of insurance on your life, and of which the

Company should be advised? (If none, please state

'None') None'

(a) Was such answer wilfully false? ( ) Yes.

(x) No.

(b) Y/as such answer material? (x) Yes. ( ) No.

(c) Did the defendant rely on it? (x) Yes. ( ) No.

Dated this 10th day of December, 1957.

/s/ FLORENCE BERRY,
Foreman. '

'

The Court thereupon polled the jury and received

the interrogatories as the verdict of the jury in this

case and ordered the same filed and the jury was
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discharged from further consideration of the case.

Based upon the foregoing proceedings and the

written interrogatories,

It Is Considered, Ordered and Adjudged that

Plaintiff take, have and recover of and from the

Defendant judgment in the sum of Thirty Thou-

sand ($30,000.00) Dollars, with interest thereon at

6% per annum from March 12, 1956, until paid;

and

It Is Further Considered, Ordered and Adjudged

that Plaintiff, pursuant to stipulation of the parties

that the Court determine the amount of attorneys

fees to be allowed herein, have the sum of Five

Thousand ($5,000.00) Dollars as and for attorneys

fees; and

It Is Further Considered, Ordered and Adjudged

that the siun of $59.75 be allowed for Plaintiff's

costs and disbursements incurred herein.

Dated at Portland, Oregon, this 10th day of De-

cember, 1957.

/s/ GUS J. SOLOMON,
Judge.

[Endorsed] : Filed Dec. 11, 1957.

[Title of District Court and Cause.]

MOTION
Defendant, pursuant to the provisions of Rule

50, moves the court to have the special verdict, i.e.,

the interrogatories, of the jury set aside and the

judgment based thereon in favor of plaintiff and

against defendant in the sum of $30,000.00 and the
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further siuii of $5,000.00 likewise set aside, and

have judgment entered in accordance with its mo-

tion for directed verdict interposed at the close of

all the evidence in this cause on Monday, December

9, 1957.

Defendant will contend that its motion for di-

rected verdict was not granted when under the fact

and law it should have been granted, as there was

no genuine issue as to any material fact, and that

defendant was entitled to judgment in its favor as a

matter of law.

In the alternative, defendant, pursuant to the

provisions of Rule 59, moves the court for an order

setting aside the special verdict of the jury, i.e.,

the interrogatories, and the judgTiient based thereon,

and granting to the defendant a new trial.

The grounds of this motion are that the verdict

was contrary to the law and was not sustained by

the evidence, it being manifestly against the weight

of the evidence, i.e., the evidence affirmatively dis-

closed that the plaintiff and the deceased, Anna

Grace Montgomery, withheld vital and important

information relating to the physical and mental

condition of the deceased, and failed to make true

answers to the questions propounded in the appli-

cation for insurance.

Defendant further contends, in support of its

motion for new trial, that the special verdict, i.e.,

the interrogatories, of the jury were inconsistent

and are insufficient to support a judgment in favor

of plaintiff and against defendant. More specifi-

cally, defendant will contend that the juiy found



20 Bankers Union Life Insurayice Company vs.

that the answers made by the applicant and the

plaintiff were not wilfully false when, at the same

time, found that the answers were material and

that the defendant relied upon them in issuing the

policy.

As a further ground in support of its motion for

new trial, defendant will contend that the court

committed error in one or more of the following

particulars

:

1. The court permitted Dr. McGee to testify over

the objection of the defendant, that he knew from

his social contacts with the Montgomeiy family and

his professional acquaintance with Dr. Montgomery

that the deceased had been confined to Holladay

Park Plospital. This testimony was highly preju-

dicial to the defendant, particularly since plaintiff

made no claim of waiver or estoppel, nor did plain-

tiff claim that this laiowledge was imputed to the

defendant. Furthermore, such testimony was imma-

terial to any issue raised by the pretrial order be-

cause as a matter of law, regardless of any position

that may or may not have been taken by plaintiff,

the knowledge of an insurer's agent acquired out-

side the scope of his agency is not imputable to the

principal.

2. The court erred in permitting, over the objec-

tion of the defendant, Dr. Dickel to testify as to the

answers which he, as a psychiatrist, would have

given to the questions contained in the application.

This evidence was inmiaterial to any issue in the

case and was highly prejudicial to the defendant.
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3. The court erred in rejecting defendant's

offer into evidence of the office records of Dr. Rob-

ert A. Coan, which records were identified by Dr.

Dickel and were used by him as a basis for his

testifying in this case.

KOERNER, YOUNG, McCOLLOCH
& DEZENDORF,

/s/ JOHN GORDON GEARIN,
Attorneys for Defendant.

I, John Gordon Gearin, one of attorneys for de-

fendant, hereby certify that the foregoing Motion

is made in good faith and not for the purpose of

delay.

/s/ JOHN GORDON GEARIN.

Acknowledgment of Service Attached.

[Endorsed] : Filed Dec. 13, 1957.

[Title of District Court and Cause.]

MINUTE ORDER
Nov. 1957 Term. Monday, Dec. 23, 1957. Solomon,

Judge. Reporter: DT. Deputy: Da^ds.

Record of hearing on defendant's motion to set

aside verdict and judgment. Order denying both

motions.

[Title of District Court and Cause.]

NOTICE OF APPEAL
Notice is hereby given that defendant Bankers

Union Life Insurance Company appeals to the
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United States Court of Appeals for tlie Ninth Cir-

cuit from each and every part of the final judgment

entered in this action on December 10, 1957 and the

whole thereof.

The time for filing this notice of appeal was ex-

tended under Rule 73(a) FRCP to January 22,

1958, being thirty (30) days following entry by the

Court on December 23, 1957, of an order denying

appellant's timely motions for judgment n.o.v., or,

in the alternative, for a new trial imder Rules 50'

and 59 FRCP.
Dated this 7th day of January, 1957.

KOERNER, YOUNG, McCOLLOCH
& DEZENDORF,

/s/ JOHN GORDON GEARIN,
/s/ JAMES H. CLARKE,

Attorneys for Defendant.

Acknowledgment of Service Attached.

[Endorsed] : Filed Jan. 8, 1958.

[Title of District Court and Cause.]

ORDER

For good cause shown the Court hereby extends

for sixty (60) days from and after January 8, 1958

the time within which to serve and file defendant's

statement of points to be relied on and within

which (1) to file the reporter's transcript of the

evidence and proceedings included in its designa-

tion; (2) to file the record on appeal; and (3) to

docket the appeal herein. This order is made before
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the expiration of the period originally prescribed

for the same.

Dated at Portland, Oregon, this 8th day of Jan-

uary, 1958.

/s/ GUS J. SOLOMON,
United States District Judge.

[Endorsed] : Filed Jan. 8, 1958.

[Title of District Court and Cause.]

DESIGNATION OF PORTIONS OF THE REC-
ORD TO BE CONTAINED IN THE REC-
ORD ON APPEAL

Appellant designates the following portions of

the record, proceedings, and evidence to be con-

tained in the record on appeal:

1. Petition for Removal;

2. Exhibit A—Complaint;

3. Exhibit B—Siunmons

;

4. Amended Answer;

5. Reply;

6. Pretrial Order;

7. Verdict and Interrogatories to Jury and Di-

rection for Entry of Judgment;

8. Judgment

;

9. Judgment Order;

10. Motion for Judgment n.o.v.

;

11. Order Denying Motion for Judgment n.o.v.;

12. Reporter's transcript of all of the Evidence

and all of the Proceedings had at the trial

;
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13. All exhibits offered and received in evidence;

14. All exhibits offered but not received in evi-

dence
;

15. Notice of Appeal;

16. Statement of Points to be Relied Upon

;

17. This Designation;

18. All orders extending the time mthin which

to file the record on appeal and docket the appeal.

KOERNER, YOUNG, McCOLLOCH
& DEZENDORF,

/s/ JOHN GORDON GEARIN,
/s/ JAMES H. CLARKE,

Attorneys for Defendant.

Acknowledgment of Service Attached.

[Endorsed] : Filed Jan. 8, 1958.

[Title of District Court and Cause.]

POINTS ON WHICH APPELLANT
INTENDS TO RELY

On the appeal in this action, appellant mil rely

on the following points:

1. The trial court erred in denying appellant's

motion for a directed verdict. The evidence was

conclusive and undisputed that:

a) the application for the policy of life insurance

which is the subject of this action, which applica-

tion was submitted to appellant by the deceased in-

sured and attached to said policy, contained wil-

fully false answers to questions contained therein;
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b) said answers were material to tlie risk as-

sumed by appellant;

c) appellant relied upon said answers in issuing

said policy.

2. The trial court erred in ordering entry of

judgment based on the answers of the jury to spe-

cial interrogatories submitted to them by the Court,

because there was no evidence to support the find-

ings therein that the answers to questions contained

in the said application for life insurance to which

the interrogatories referred were not wilfully false,

and the evidence was conclusive and undisputed

that they were wilfully false.

3. The trial court erred in failing to allow appel-

lant's motion to set aside the special verdict of the

jury and the judgment based thereon and for entry

of judgment for appellant, or, in the alternative,

granting appellant a new trial.

4. The trial court erred in permitting Dr. Her-

man Dickel, a psychiatrist, to testify, over appel-

lant's objection, to the manner in which he would

have answered the said questions contained in the

said application for life insurance assuming that

he, having himself had the history, diagnosis and

treatment of the deceased insured, had filled it out

on his oAvn behalf. The wilful falseness of the said

answers in the application for life insurance siil)-

mitted to appellant by the deceased insured was an

issue in the case.

5. The trial court erred in failing, upon the re-

quest of appellant, to mark the office records of

Dr. Robert A. Coan, as exhibits in the case, and
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thereafter, upon the offer of appellant, to admit the

same in evidence.

6. The trial court erred in permitting Dr. Rob-

ert C. McGee to testify, over appellant's objection,

that he knew from his social contacts with appel-

lee's family and his professional acquaintance with

appellee that the deceased had been confined to

Holladay Park Hospital prior to execution of the

said application for life insurance. Appellee made

no claim of waiver or estoppel, nor did he claim

that the knowledge of Dr. McGee was or should be

imjouted to appellant ; the testimony was immaterial

to any issue raised or presented by the pre-trial

order.

KOERNER, YOUNG, McCOLLOCH
& DEZENDORF,

/s/ JOHN GORDON GEARIN,
/s/ JAMES H. CLARKE,

Attorneys for Defendant.

Acknowledgment of Service Attached.

[Endorsed] : Filed Feb. 24, 1958.

[Title of District Court and Cause.]

SUPPLEMENTAL DESIGNATION OF POR-
TIONS OF THE RECORD TO BE CON-
TAINED IN THE RECORD ON APPEAL

Appellant designates the following portions of

the record, proceedings, and evidence to be con-

tained in the record on appeal in addition to the
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portions thereof contained in its original designa-

tion:

19. Order denying motion for directed verdict;

20. This supplemental designation.

KOERNER, YOUNa, McCOLLOCH
& DEZENDORF,

/s/ JOHN GORDON GEARIN,
/s/ JAMES H. CLARKE,

Attorneys for Defendant.

Acknowledgment of Service Attached.

[Endorsed] : Filed Feb. 24, 1958.

[Title of District Court and Cause.]

CERTIFICATE OF CLERK

United States of America,

District of Oregon—ss.

I, R. DeMott, Clerk of the United States District

Court for the District of Oregon, do hereby certify

that the foregoing documents consisting of Peti-

tion for removal; Reply; Amended answer; Pre-

trial order; Interrogatories; Order to enter judg-

ment; Judgment; Motion of defendant to have ver-

dict, interrogatories and judgment set aside, etc.;

Record of hearing on defendant's motion to set

aside verdict and judgment, etc. ; Notice of appeal

;

Supersedeas bond; Order extending time to docket

appeal; Designation of portions of record to be

contained in record on appeal ; Order for transmit-
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tal of exhibits to Court of Appeals : Points on which

appellant intends to rely ; Supplemental designation

of portions of record to be contained in record on

appeal and Trans<3ript of docket entries constitute

the record on appeal from a judgment of said court

in a cause therein numbered Civil 8846 in which

Bankers Union Life Insurance Company, a cor-

poration is the defendant and appellant and John

Lyle Montgomery is the plaintiff and appellee ; that

the said record has been prepared by me in accord-

ance with the designation of contents of record on

appeal filed by the appellant, and in accordance

with the rules of this Court.

I further certify that there is enclosed herewith

the reporter's transcript of testimony and proceed-

ings and the transcript of proceedings in re: De-

fendant's motions to set aside verdict and for a

new trial. Under separate cover we are foi'^varding

exhibits ¥os. 1; 2; 2-A; 3; 3-A; 4; 5; 6-A and 6-B.

I further certify that the cost of filing the notice

of aj^peal, $5.00, has been paid by the appellant.

In Testimony Whereof I have hereunto set my
hand and affixed the seal of said court in Portland,

in said District, this 4th day of March, 1958.

[Seal] R. DeMOTT,
Clerk,

/s/ By THORA LUND,
Deputy.
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United States District Court,

District of Oregon

Civil No. 8846

JOHN LYLE MONTGOMERY, Plaintiff,

vs.

BANKERS UNION LIFE INSURANCE COM-
PANY, a corporation. Defendant.

TRANSCRIPT OF PROCEEDINGS

Portland, Oregon, December 9, 1957

9 A.M.

Before: Honorable Gus J. Solomon, District

Judge, with a Jury.

Appearances: Messrs. William F. Whitely and

Alan F, Davis, Attorneys for Plaintiff; Mr. John

Gordon Gearin, of Attorneys for Defendant.

Court Reporter: Gordon R. Griffiths. [1*]

(A jury having been duly empaneled and

sworn to try the above-entitled cause and hav-

ing retired to the jury room, the following pro-

ceedings were had out of the presence of the

jury:)

Mr. Gearin: Your Honor, an interesting ques-

tion has come up. In view of the issues in the

case, wouldn't the defendant go first?

* Page numbers appearing at top of page of Reporter's Tran-

script of Record.
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The Court: Yes.

Mr. Gearin: Who would close? We have the

burden of proof on our affirmative matters, and we
admit the policy.

The Court: You will go first. You will open,

and you will close because you have the burden

of proof.

Mr. Davis : You mean we do not have the closing

argument, your Honor?

The Court: No, you would not because you do

not have the opening. He admitted in the pretrial

order the issuance of the policy, and he has the

burden.

Mr. Davis: I think that is true as far as the

evidence is concerned, but I feel we would have

the right to opening and closing argument.

The Court: I do not think so. We have had

that up before. You will go first, Mr. Gearin, and

I shall tell [2] the jury that you have the burden

of proof.

(Thereupon, the jury returned to the jury

box and the following proceedings were had in

open court:)

The Court: Wliat have you decided on attorneys'

fees?

Mr. Davis: We will leave it up to tlie Court.

Mr. Gearin: I think, your Honor, we would be

entitled to have the matter passed on by the trier

of the facts.

The Court: Do you want the jury to try it?

Mr. Gearin: Yes, sir.
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The Court: Then he will go first because he has

the burden on that.

Mr. Gearin: I will submit to the Court.

The Court: Ladies and gentlemen, as I ex-

plained to you previously, the company admits it

issued the policy; therefore, the case will be de-

termined on the defenses of the company. That

being the case, the company has the burden of

proof, and even though they are the defendant they

will go forward with the first opening statement,

and they will put on their evidence first also. Pro-

ceed.

Mr. Gearin : If the Court please, ladies and gen-

tlemen, the issues in this case I think are rather

short.

In October of 1954 the company, in response to

a written application which was executed by Mrs.

Anna Grace Montgomery and by the plaintiff. Dr.

Montgomery, issued a [3] policy of life insurance

which provides a payment of $15,0(X) on her death

while it was in effect, and an additional sum if the

death was accidental. Within a two year period

following the execution of the policy, Mrs. Mont-

gomery died an accidental death. Sul:)sequent

thereto, the plaintiff' made proof of loss.

Upon inquiry into the facts surroimding the mat-

ter, the company declined to pay and rescinded the

contract and offered to pay back the amount of

the premiums to the plaintiff'. That was not ac-

cepted, and the amount of the premiums, after

this case was filed, together with interest, was ten-

dered into the registry of this court.
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The question then before the Court is whether

or not the deceased, that is, the insured, Mrs. Mont-

gomery, made misleading or false statements in the

application that was made. In this case the appli-

cation was completed by the lolaintiff, that is Dr.

Montgomery, with his wife. They were by them-

selves and they sat, the testimony will be, and went

over the questions and answ^ers, the printed ques-

tions and answers in the application.

Now, it developed, and I think Avithout any con-

troversy, these facts. In 1951 Mrs. Montgomery

had been indisposed for a period of time. Her con-

dition became progressively worse, and at that time

she was taken by an aml^ulance, in the company of

Dr. Montgomery, to [4] Holladay Park Hospital

wliich I tliink will be described as a psychiatric

hospital. She was there for a period of a few

days. She came back home, and late, I believe this

was in March, in April of that year she went there

for a prolonged period of time. She was given

electric shock treatments, some five, I believe, in

number, which the doctor will explain to you is

something that is rather severe. An electric shock

is put through electrodes from one side of the head

to another with such intensity and with such volt-

age that it produces unconsciousness and convul-

sions in the person, a person taking the treatments.

Dr. Montgomery, the plaintiff in this case, gave his

written consent to those electric shock treatments

because the hospital will not do it unless they have

the consent of all concerned.

She was treated at that time by several—I think
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a neurosurgeon or neurologist consulted with her.

She was treated by a psychiatrist, a Dr. Robert

Coen. His deposition has been taken. His testi-

mony will be here.

As shown by the hospital records that we will

have in the case, Mrs. Montgomery's condition was

diagnosed as that of a schizophrenic paranoid which

is a form of serious and severe mental illness.

Those facts are here mthout dispute, and the testi-

mony likewise, we submit, mil appear mthout dis-

pute by the medical director of [5] the company

that had the company been ad^T-sed that Mrs. Mont-

gomery was suffering from tliis mental illness,

schizophrenia, paranoid—I think that is the way
the doctors, the psychiatrists, have of describing it

—^the policy w^ould not have been issued.

We feel that we were not advised to the facts,

and the truth of the matter was concealed from us

because in the application which you people mil

have with you when the case is submitted you will

find these questions and answers. They asked the

applicant to name all the causes for which, "You

have consulted a physician or healer in the last ten

years.'' You remember the date, as it will sliow,

was in 1954. Three years prcAdously she was in

the hospital as we have described. The answers

made by the deceased, by the plaintiff in this. Dr.

Montgomery, was that about t^vo years prior thereto

she had ])een treated for nei-A'ousness for about two

months and that she had a uterine suspension. Dr.

Joseph Cooney whose name was mentioned, also

Dr. Ira Neher, they were also asked this ques-
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tion: ''Have yon ever been treated for mental de-

rangement?" The answer was No. "Have you ever

been treated for nervous prostration," and the an-

swer is No.

The evidence will show that the application was

prepared, again I repeat, by the applicant—that is

Mrs. Montgomery—and by the plaintiff, the doctor

here. [6] Then again, in the application which was

executed in the manner that I have described was:

''Have you ever consulted with any physician for

any ailment, not included in any of the above an-

swers?" To which the answer was No.

We feel then that the condition as we know it of

schizophrenia, paranoid when the lady was treated

by a psychiatrist, was witliheld from the company,

both the nature of the mental illness and the fact

that she had been treated by Dr. Coen, a psychia-

trist, and I believe other doctors were called in

consultation. She was also seen by another psy-

chiatrist, I believe by a Dr. Herman Dickel, who

is in the courtroom. I think he will be able to

testify on that subject sometime along the course

of the trial.

We ask that you keep an open mind until every-

thing is in including evidence on both sides of the

case. I think the evidence will satisfy you, mem-
bers of the jury, that this was a serious mental

illness, but it was concealed from the company and

that the company would not have issued the policy

had the true facts been known. Thank you.

The Court: Mr. Davis.
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Mr. Davis: If your Honor please, Mr. Gearin,

ladies and gentlemen of the jury. The evidence

briefly will show that Dr. Montgomery and his

wife, basically Dr. Montgomery was contacted by

an insurance man with the Bankers Life Insurance

Company with regard to taking out a life insur-

ance [7] policy. They had discussed the policy,

and the policy basically was to be taken out hj Dr.

Montgomery for the smn of $30,000. The agent in

working it out had mentioned to him about that

the premium would be less if they split it equally,

if Dr. Montgomery would take $15,000 and Mrs.

Montgomery would take $15,000. Then al^out two

weeks later what would be called an additional for

accidental injuries was included, or accidental

injuries was included, or accidental death, an addi-

tional $15,000 on each of their policies. Now, the

application forni was left by the agent for Dr. and

Mrs. Montgomery to fill out, and it was taken home.

It was filled out. Dr. Montgomery filled it out,

and Mrs. Montgomery assisted, and both of them

filled it out together. I think the testimony mil

show that paris of this are in Dr. Montgomery's

writing and part in hers, but she signed it. In this

application form, as Mr. Gearin told you, there are

three different questions. One of them in tliis

application form, the one that is of particular in-

terest is this, and it is very small Avriting, and I

am going to read it to you anyway:

"Have you had or have jow ever been told you

had or have you ever been treated for:

'Epilepsy, mental derangement, nervous prostra-
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Hon, syphilis, paralysis, convulsions, fainting

spells f"
Now, under ''nervous prostration" you will find

[8] from the evidence that there is a line drawn

where they have drawn a line under nervous pros-

tration, and after that they put the word "No."

Down below they have put "Nervousness—2 yrs.

ago, about 2 mos. duration; Complications, none."

Then it asks for attending physician or healer: Dr.

Joseph Cooney. The name was put down what he

w^as attending physician for, Mrs. Montgomery and

for their children.

Now, apparently, you have to be examined hj a

doctor when you are taking out a life insurance

policy, and one of the names listed mth the insur-

ance company was Dr. McGee out at Hillsboro.

Dr. McGee will be here to testify. He was the ex-

aminer of Mrs. Montgomery for this policy, and

in that application—that is filled out by the doctor

and sent to the company. Mrs. Montgomery appar-

ently-—^well, you have been examined, they ask you

questions, the doctor fills it in, and it is sent out.

The insurance company contends that Dr. and

Mrs. Montgomery deliberately or falsely misrepre-

sented and kept something from them. Dr. Dickel

will testify. Dr. Dickel on behalf of the plaintiff.

Dr. Montgomery. Dr. Dickel was one of the doc-

tors called in this case. Dr. Coen, Dr. Dixon. Dr.

Coen is not here. He is, I believe, in Kansas, if I

am not mistaken, or in San Francisco.

There are tAvo questions, mental derangement or

[9] nervous prostration. That has been underlined.
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It has been put in the application forai. Dr. Mc-
Gee will testify that he put it and wrote it in.

Mr. Gearin: Just a moment, your Honor, we
object. This is not within the scope of the issues

of the pretrial order. It is confined solely to that

application that has been executed by the plaintiff

and her hus]3and in this case.

The Court: I am going to rule against you on

that because that is the contention you made earlier,

and I just read your contention, and it does not

say that. You do not specifically limit it to the

portion which she herself prepared. You were

relying, as it says, "Defendant contends that the

insurance policy was issued hj the defendant solely

in reliance upon false statements made by the said

Amia Grace Montgomery and tlie plaintiff and not

otherwise. That the representations made by the

deceased and/or plaintiff were material, that they

were not true and that the policy w^ould not have

been issued had the true facts been knoA\Ti." That

is your complete statement.

Mr. Gearin: Yes, sir.

The Court: Go ahead.

Mr. Da\T.s: Tliis form the doctor filled in was

sent back to the company. Now, the sole question,

and I don't want to take up a great deal of time

with you, ladies and gentlemen, but the doctors will

testify, and the sole question [10] is this: Did Dr.

Montgomery and did Mrs. ]\Iontgomery make false

statements in order to get this policy. Did they

conceal something with regard to this to keo]) the

insurance company from giving that application to
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them. I am not going to go into the medical testi-

mony because yon will hear the doctors and, as Mr.

Gearin told you, keep an open mind imtil you have

heard all of the evidence and Judge Solomon's in-

structions, and then bring in a fair verdict. That

is all we can ask you to do.

I do want to point out this to you. One of the

contentions was that Dr. Coen's name Avas never

mentioned; Dr. Dickel's or Dr. Dixon's name was

never mentioned, and in going through these ex-

hibits when you examine them, here it says name
and address of the attending physician and healer.

Now, based upon that, the attending physician was
Dr. Joseph Cooney. He is not a member—Dr.

Joseph Cooney is an osteopath. Dr. Montgomery
is a radiologist at the Portland Osteopathic Hospi-

tal. Dr. Cooney was not a member or on the staff

of the hospital over at Holladay Park, and the rec-

ords will show that Dr. Cooney as the attending

physician called in Dr. Coen, Dr. Dickel, and Dr.

Dixon as consultants to take care of her. He was

not on the staff, and after this case is completely

over, ladies and gentlemen, I want you to just con-

sider one thing : Was there any element to keep this

insurance company [11] (if there is any question

about it) from finding out about this situation?

That is all we want you to consider: Was this

done falsely; was it done deliberately to mislead

this insurance company. That is the whole ques-

tion.

Mr. Gearin: We will offer into evidence, your

Honor, Exhibit No. 1, the policy.
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The Court: Received.

(Insurance policy previously marked De-

fendant's Exhibit 1 for identification was there-

upon received in evidence.)

[See page 221.]

Mr. Gearin: May it be understood, your Honor,

with regard to the written exhibits that are intro-

duced that have been identified in the pretrial order

that we may at any time refer to any part?

The Court: Yes, at any time. You do not have

to read them to the jury at the time they are intro-

duced. You can refer to them for the first time in

the argmnent.

Mr. Gearin: May w^e ask then that there be re-

ceived in evidence Exhibit No. 6-A, the record of

Holladay Park Hospital.

The Court: All right, received.

(Docmiient, record of Holladay Park Hos-

pital, Anna Grace Montgomery, [12] previously

marked Defendant's Exhibit 6-A for identifica-

tion, was thereupon received in evidence.) [13]

HERMAN DTCKEL
a mtness produced in behalf of defendant, having

been first duly sworn, was examined and testified

as follows:

Direct Examination

Q. (By Mr. Gearin) : Your name is Dr. Her-

man Dickel? A. It is.

Q. You are a psychiatrist, doctor?

A. I am.

Q. Are you regularly licensed to practice your
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profession in this \dcinity? A. I am.

Q. You are on the staffs of what hospitals'?

A. Holladay Park Hospital, Emanuel, St. Vin-

cent's and Good Samaritan.

Q. Do you restrict your work to the field of psy-

chiatry? A. I do.

Q. Were you on the staff of Holladay Park Hos-

pital in 1951? A. Yes, I was, sir.

Q. Doctor, is Holladay Park. Hospital any par-

ticular kind of a hospital? Is it a psycliiatric hos-

pital or medical hospital, orthopedic hospital?

A. T think in this state it is licensed as a gen-

eral hospital.

Q. AYhat is the general work that they do? The

bulk of [14] their work at tlie hospital is what,

Doctor?

A. Oh, everything from medicine, surgery, ob-

stetrics, gynecological things and psychiatric things.

The second floor is restricted to psychiatric treat-

ment problems, ])ut the hospital as a whole is a

general hospital.

Q. Doctor, in 1951, did you have

The Court: I thinlv probal^ly you ought to find

out and ask Dr. Dickel what is a psychiatrist.

Q. (By Mr. Gearin) : What is a psychiatrist,

Doctor?

A. A psychiatrist is a licensed physician and

surgeon limiting his practice entirely to the treat-

ment of those diseases which are more or less a

part of the functioning of the central nervous

system.
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Q. Does that include mental derangement?

A. It might under certain circumstances.

Q. Doctor, in the spi4ng of 1951, did you have

occasion to treat Anna Grace Montgomery?

A. I would have to explain that in this manner.

In 1951 the offices of Drs. Dixon, Dickel and Coen

contained three of us as partners, and it was cus-

tomary where any one of the three of us having

cases in the hospital for the other two to occa-

sionally look in and see or help out in such matters

as were necessary. Actually, in this particular in-

stance, Mrs. Montgomeiy was a case referred to

Dr. Coen for consultation, advice and/or treatment,

and on two [15] occasions, and only two occasions,

when Dr. Coen was out of town and I made rounds

at the hospital was it necessary for me to give any

orders to the nurses in regard to her behalf. She

was not actually under my care. She was under

Dr. Coen's care.

Q. Doctor, when you saw her, was she confined

to any hospital?

A. She was confined in Holladay Park Hospi-

tal.

Q. What floor of Holladay Park Hospital?

A. On the second floor.

Q. Was she a psychiatric patient?

A. Under the ordinary definition of the word,

yes.

Q. Wlio was her attending physician at that

time? A. Dr. Cooney, I think.
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Q. "VVlio was in charge of her care and treatment

in Holladay Park Hospital?

A. Dr. Robert A. Coen, (spelling) C-o-e-n.

Q. What was his profession or calling at that

time?

/ A. Dr. Coen was a licensed physician limiting

his practice to psychiatry.

Q. Did you have occasion to see Mrs. Anna
Grace Montgomery to such an extent that you

could advise as to what her physical or mental con-

dition was at the time she was confined in Holla-

day Park Hospital? A. No, I did not.

Mr. Gearin: No further questions, Doctor. [16]

Examination

Q. (By Mr. Davis) : Dr. Dickel, where did you

get your education. Doctor?

A. I graduated from the University of Montana

from college, got my medical training at Northwest-

ern University in Chicago. I interned at St. Vin-

cent's Hospital in Portland and got my special

training in psychiatry at the University of Oregon

Medical School, the State Hopsital System in Ne-

braska, and Johns Hopkins University of Balti-

more.

Q. How long have you been licensed in Oregon

to practice your specialty. Doctor?

A. I have heen licensed as a physician and sur-

geon since 1938.

The Court: Is this cross-examination?

Mr. Davis: Well, your Honor, allow me to say
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this. I am going to ask Dr. Dickel to be my own
witness in this matter, and I don't know as the

Court will want me to have him come back or

accomplish it at this time.

Mr. Gearin: I do not have any objection to his

going outside of the reahn of direct examination,

your Honor.

The Court: All right, there is no question al)out

Dr. Dickel's qualifications as a psychiatrist. That

has been proved already.

Q. (By Mr. Davis) : Dr. Dickel, in the field of

psychiatry [17] it includes, as I believe you said,

a numl^er of things. Is that correct? A. Yes.

Q. Did you make any type of examinations of

Mrs. Montgomery at the hospital or just visited

with her?

A. So far as the records show it, and I have to

depend entirely on the records, I only saw her very

briefly on two occasions in order to help the nurses

because Dr. Coen was out of towm on those particu-

lar days. I do not recall doing any examination

or any thorough study of her.

Q. The record that you have. Doctor, does that

—

is that Dr. Coen's record?

A. The records I have here are the records that

were in our office and were left in our office by

Dr. Coen when he left the city.

Q. In other words, is that, to your knowledge,

a record of Dr. Coen's examination?

A. That's right, sir.
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Q. You are familiar with that, aren't you, Doc-

tor? A. I am.

Q. The three of you. Dr. Dixon, yourself, and

Dr. Coen, acted together to do different work. Even

though that patient may ])e under the supervision

of one doctor, all three of you at that time would

work Vvdtli that patient, wouldn't you? [18]

A. At that time that is the way that we func-

tioned, yes.

Q. Dr. Dickel, would you explain—as I under-

stand, you mentioned Dr. Cooney was the attend-

ing physician; is that correct? Do your records

show that?

A. That is what Dr. Coen has here, yes.

Q. As the attending physician? A. Yes.

Q. I iDelieve you referred that Dr. Coen then

would be a consultant?

A. He was called in for consultation, for exam-

ination, and for any treatment that seemed neces-

sary so far as her psychiatric problems were con-

cerned.

Q. At the Holladay Park Hospital Dr. Cooney

was not on the staff? A. No, he was not.

Q. You knew that he was an osteopath?

A. Yes.

Mr. Davis: Your Honor, I wonder if the appli-

cation form signed by Mrs. Anna Grace Mont-

gomery, I believe that is an exhibit connected—it

is the large form.

Mr. Cearin: It is the exhibit attached to the
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deposition of Dr. Montgomery which is pretrial

Exhibit No. 3.

The Court: It is not here. Dr. Montgomery,

I have [19] his deposition, but it is not here.

Mr. Gearin : There it is, your Honor. That is it.

The Court: This is Dr. Lee. This is Pretrial

Exhibit No. 1.

(Discussion l)etween Court and counsel.)

Mr. Davis: This is right, your Honor. This is

the one. May I have Dr. Dickel examine that?

(Document x^resented to the witness.)

Q. (By Mr. Davis) : Dr. Dickel, you are hold-

ing an api^lication form for the Bankers Union

Life Insurance Company which was signed by Mrs.

Montgomery, and I refer you to question 27: "Have

you had or have you ever been told you had or

have you ever been treated for''—do you see that,

Doctor? A. Yes.

Q. Now, I refer you to (e), I believe it is, "Epi-

lepsy, mental derangement, nervous prostration,

syphilis, paralysis, convidsions, fainting spells," all

in that one (e). Now, Doctor, based upon the rec-

ords that you have of Dr. Coen and based upon

your knowledge of the case from the time that you

knew about Mrs. Montgomery, could you advise the

Court and jury, in your opinion, what, if any, of

those should have been marked or underlined or

answered to the affirmative?

Mr. Gearin: Objection, your Honor, on tlio

grounds and for the reason that Dr. Dickel has told
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us that he [20] cannot testify as to her mental and

physical condition. The plaintiff has asked him to

testify from the records, and the records are not

in e^ddence.

The Court: What records'?

Mr. Gearin: I do not think it is proper to ask

a mtness who has not sufficient knowledge of the

deceased's mental or physical condition to give his

opinion on it to say what answer should have been

given when he does not have personal knowledge

because he has been asked to testify from Dr.

Coen's records. I would like to see Dr. Coen's

records, those from which the doctor has been testi-

fying, and I may want to offer them in evidence.

Then, in that event, they would speak for them-

selves.

The Court: Yes, the jury is entitled to know the

evidence upon which the doctor makes the deter-

mination. Do you desire to have the records in

the office of Dr. Dickel made available and have the

doctor testify on the basis of those records'?

Mr. Davis : Now, if your Honor please, you have

your records with you, haven't you. Doctor?

The Witness: Yes, I do.

Mr. Davis: I asked you to bring those. Is it

necessary to refresh your memory from the records,

or have you gone through your records in order

that you can give an answer to the question? [21]

The Witness: I think I could give an answer

to the question that you asked Avithout referring

further to the records.
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The Court : That would not make any difference.

I do not know where you get—you might have

gotten it from the elevator boy or someone. I

think we are entitled to know where you got your

information about which you testify. If he is going

to use the records, they should l^e in evidence, and

if he is not going to use the records, then I do not

see that he has any information upon which to base

a judgment.

Q. (By Mr. Davis) : Dr. Dickel, did you testify

that these are records that you and Dr. Coen and

Dr. Dixon maintained of Mrs. Montgomery?

A. The folder that I have here are the records

that Dr. Coen maintained on Mrs. Montgomery

while he had her imder his care and at Holladay

Park Hospital. Some of them are carbon copies

of the hospital records. There are a few additions

such as a newspaper clipping or two at the time

of JMrs. Montgomery's death that were added subse-

quently simply because our office girls do that sort

of thing, but, in the main, they are simply the

records that were left by Dr. Coen.

Q. Doctor, are you in a position from your

knowledge of this case to answer the question that

I put to you, [22] within your knowledge? Let me
ask you this. Doctor. In your opinion—I ask you

to explain to the Court and jury what mental de-

rangement in your field means.

A. Well, I can only give you an answer in terms

of what I personally imderstand by it because it is

a word, it is an expression, it is two words, an ex-
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pression which is used rather loosely, and I don't

believe has any common imderstood definition. Most

psychiatrists, I think, would use the words "mental

derangement" to refer to those serious organic dis-

eases of the central nervous system, particularly

of the brain, which alter the mental ability or the

mental functioning, such as a brain tumor or epi-

lepsy or some serious infection of the brain or any-

thing that occurred as a result of trauma such as.

an automobile accident or a gunshot wound or some-

thing of that sort. Now, tliat is ordinarily the way
that the expression is used.

Q. Doctor, in your opinion from your personal

knowledge of the case, that is, of seeing Mrs. Mont-

gomery, and the records that have been maintained

and the hospital records, was Mrs. Montgomery

suffering a mental derangement at the time of the

hospitalization in March and April of 1951 ?

Mr. Gearin: Your Honor, I object to that on

this ground: If the Doctor is testifying from re-

freshed memories, I would think that I ought to

have an opportunity to see his [23] records, sec-

ondly, he would be testifying upon what Dr. Coen

said, and Dr. Coen's deposition has already l^een

taken, and it is marked. Now, that is my point,

your Honor. It seems to me that one doctor can-

not testify what another doctor put in his notes.

I may not have any objection if I have been able

to see the documents that the doctors used.

Mr. Davis: Your Honor, I think maybe better

still we can give Dr. Dickel all of the hospital rec-
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ords. I don't know if he has seen them or not,

and they are part of the evidence, and give the

doctor a chance to go over them if the Court so

desires.

The Court: I do not desire anything. You are

offering the evidence. I am just passing upon the

objections.

Dr. Dickel has testified that he only saw her on

two occasions, and your question calls for an exam-

ination of other things not before the Court. If

you want to give him a hypothetical question in-

cluding all the facts, this witness can ansv\^er it, but

he is not going to answer a hypothetical question

based upon information not before the Court^ and

the jury.

Mr. Davis: Dr. Dickel, assume that in March

of 1951 a woman twenty-nine years of age was ad-

mitted to the Holladay Park Hospital at the re-

quest of Dr. Cooney who was the attending physi-

cian and who requested tlie psychiatric [24] part-

nership of Dr. Coen and Dr. Dickel and Dr. Dixon

to be called in as consultants; that she was in the

hospital for two days in March and was thereafter

brought back to tlie Holladay Hospital in April of

1951 where she was there for two weeks and that

during the time that she was there this patient was

given five shock treatments with the written consent

of her husband and that there w^as a diagnosis or

a tentative diagnosis, Doctor, that there was a

slight, slight schizophrenic changes, a paranoid

trend. After the hvo weeks' hospitalization she
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went home and was in good health mitil October

14, 1954.

Doctor, in your opinion, was that patient suffer-

ing mental derangement?

A. Not in my own personal opinion, no; not as

I had defined the way I would use the expression.

Q. The mental derangement, in your opinion,

now, was that an opinion of yourself or in the

medical field?

A. I can only give you what is generally re-

garded because, as I said, there is no specific defini-

tion of the expression mental derangement, but it

is ordinarily reserved for those disturbances where

a non-organic x:)roblem exists.

Q. Doctor, I used the words "slight schizo-

phrenic changes, a paranoid trend." Would you

explain to the Court and jury generally or briefly

what that is meant in the fiield of [25] psychiatry?

Mr. Grearin: I am going to object, your Honor.

The records that have been introduced in evidence

show the final diagnosis of Dr. Robert A. Coen

"schizophrenia, paranoid type." I would have no

objection if he asked what that was.

Mr. Davis: Very well.

The Court: What was it?

Mr. Gearin: Schizophrenic, paranoid type.

The Court: The objection is overruled. You may
answer the question. It does not make any differ-

ence whether it is mild or severe. Schizophrenia is

schizophrenia, isn't it?
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The Witness: I assume it is, Judge.

The Court: Yes, some of it is mild. Tell the

jury what schizophrenia is, paranoid type.

The Witness: In the field of psychiatry we use

an expression "schizophrenic reaction," meaning

that this is a particular way an individual acted

or behaved or functioned at a certain particular

time in his life. Schizophrenia, as a word from its

old Greek meaning, means splitting of personality.

It is a word which is not very well understood be-

cause people have the feeling that it refers to a

Dr. Jekyll and Mr. Hyde sort of business, which is

not the way that the doctors look at it at all. The

word actually from a medical point of view, means

the condition in which [26] an individual physi-

cally may be entirely intact, functiordng, living,

going about with the rest of us in the same way

that the rest of us do, but mentally and emotionally

is at that moment not functioning the v/ay that he

should. In other words, there is a sjilitting be-

tween the physical aspects of the individual and

the emotional or the mental aspects of the indi-

vidual.

Perhaps a little example might clarify it for you.

Under certain circumstances, a person coming to

court, say, on a Monday, getting up in front of a

group of attorneys and the jury, would physically

and mentally and emotionally show some degree of

distress which I am sure I can manifest at the

present time. In other words, my mental, my emo-

tional, my physical reactions are all essentially the
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same. They are all functioning pretty much in

keeping with the situation.

A schizophrenic individual might physically be

here, but mentally, in order to answer the question,

might laughingly talk about the Queen of the May
or what happened on the Fourth of July in 1854 or

might get up and dance around or some such thing

like that; a rather obscure example, but I used the

obscure one in order to show you that they may
physically be in the same world we are, but men-

tally and emotionally at that time they wouldn't.

The word ''schizophrenia," therefore, refers not

to a specific disease like pneumonia or chicken pox

but [27] rather to the way that the individual is

reacting. Unfortimately, nobody at the present

time knovv^s what is the cause of schizophrenia. It

has l^een assumed up imtil the last three or four

years that schizophrenia was entirely a disturbance

"from the ears on up," putting it in ordinary

language. In the last three or four years certain

very important discoveries have been made. One

of these discoveries is that it is possible to take

the blood of a schizophrenic i)atient and inject it

into an entirely normal person and produce schizo-

phrenic symptoms so for the first time in the his-

tory of medicine we are begimiing to doul^t that

there is such a thing as a mental disease in the

sense that it is all in one's imagination. Appar-

ently, it begins to appear that certain physical

changes or endocrine or glandular changes in the

body at any give time can produce a disturbance
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which we would call in psychiatry a scliizophrenic

reaction so that at the present time in using the

word "schizophrenia" the doctor refers to a par-

ticular way a person is reacting.

Schizophrenia may be a permanent thing, as is

evidenced by the number of people who are in the

State Hospital over a i^eriod of many, many years.

Schizophrenic reactions may be temporary, as little

as two or three days, and the reason why some are

permanent and some are temporary, again we doc-

tors do not know. If it is proven that it is a [28]

chemical sort of problem, then we will know be-

cause chemical things can vary.

The expression "paranoid" refers to a schizo-

phrenic condition or a schizophrenic reaction in a

patient where the indi\T.dual is blaming other people

for the things that are going wrong in him. Now,

we are all inclined to do that sort of thing a little

bit, and in a schizoxDhrenic patient or a patient with

schizophrenia, that blame is to a degree that is seri-

ous, serious enough for the doctors to wonder al^out

it, serious enough for the doctors to so la])el it.

Under ordinary circimistances, all schizophrenic

people blame others a little bit, l^ut where it is

used as a part of the diagnosis it is to a point

where it is somewhat more serious, a little more

serious than under ordinary circumstances.

I think that I could go on a long, long time, but

I think that is enough.

Q. (By Mr. Davis) : Doctor, with regard to
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the diagnosis of that nature, does that mean that

it is a permanent illness?

A. No, a diagnosis of schizophrenia, paranoid

type, or that type of reaction, as I said, might be

one that would be completely permanent. On the

other hand, it might be a very temporary sort of

thing. The diagnosis or the labeling is put down
simply to show what> this person was going through

at that particular time. [29]

Q. Doctor, with regard to women, and I would

like to ask you a question about women that are to

be, maybe to commence menopause or have had dif-

ficult troubles with any menstrual problems, do you

find in your profession that you have this problem?

A. Yes, quite a large number of women who are

either in the menopausal years or, as we doctors

say, the premenopausal years, late thirties or early

forties, quite frequently manifest this sort of re-

action, some of them on a very temporary basis,

some of them on a longer basis, some of them oc-

casionally becoming chronic.

Doctor, I hand you the form up there. Would

you explain what is meant by nervous prostration,

that is, if they use it in the medical field.

A. Well, occasionally it is used in the medical

field in the same way that the expression ''combat

fatigue" or ''operational fatigue" or "combat ex-

haustion" or "operational exhaustion" is used. In

other words, the nervous system, just the same as

any other system of the body, may reach an exhaus-

tive, may reach a fatigue level, and I would assume
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that the word "prostration" would be likened to

that.

Q. Doctor, do you recall the hypothetical quepr

tion I asked you about the patient that was in the

hospital two days in March and then she was there

for two weeks and was [30] given five shock treat-

ments and then was home until October of 1954,

was in good health and was getting along fine. Doc-

tor, in describing, if you were going to describe it

—

you have already said that was not mental derange-

ment. Would it come closer, or could you say what

would be the appropriate thing to underline or

mark her trouble ?

A. Are you asking me as a doctor if I were

filling this out, or are you asking me if the patient

were filling it out?

Q. The patient.

Mr. Gearin: Your Honor, that is not within

the doctor's specialty and invades the province of

the jury.

The Court: I think that is right.

Q. (By Mr. Davis) : Between the two choices,

if you had two choices, mental derangement or ner-

vous prostration, what would you mark or under-

line, in your opinion?

A. Well, it would be

Mr. Gearin: Just a moment please, Doctor. We
object to that, your Honor, because that only singles

out one small portion of the application, one of the

questions being, "Have you ever consulted any
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physician for any ailment, not included in the

above?"

The Court: He is not talking about that par-

ticular section.

Mr. Gearin: I think he can ask if her condition

was [31] one of mental derangement. He can ask

if it was one of nervous prostration, but I do not

think he is entitled to ask the doctor, ''What would

you put down there?"

Mr. Davis: If your Honor please, in the appli-

cation form that I am referring to now it does not

say treatment by any other doctors. That is not in

this application form.

The Court : Are you trying to find out from the

doctor what he would put down for himself, as an

expert ?

Mr. Davis: Yes, your Honor, if he were filling

out this application form and he had a chance to

underline, what would he do, what would come

closer to notifying the company what it was, your

Honor.

Mr. Gearin: We object on the further ground,

object to that way, your Honor, the question must

be answered yes or no. I add that to my objection

heretofore made.

The Court: He can put that in.

Mr. Davis: May I rephrase the question to this

extent, your Honor?

The Court: All right.

Q. (By Mr. Davis) : What would be the closest,
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between the two, Dr. Dickel, that would underline

this condition that I have described to you in my
hypothetical question ?

Mr. Gearin: Same objection, your Honor.

The Court: I am going to let the doctor testify.

This is not what a layman would do, but this [32]

would be a psychiatrist if he were filling out the

application for himself if he were applying for

insurance. Go ahead.

The Witness : First of all, I would have to state

this, that I would have to know the diagnosis.

Mr. Davis: Well, I believe in my hypothetical

question, Doctor, that I did mention to you that

diagnosis had been made in the hospital records of

schizophrenic, paranoid.

A. Yes, but am I as a patient supposed to know

that I had the diagnosis?

The Court: The question does not involve the

patient. The question involves what you would do

if you were an applicant and you were given this

application.

Q. (By Mr. Davis) : I limit it to the two things.

Doctor. It says mental derangement or nervous

prostration, based upon the hy]3othetical question

that I gave you.

A. Well, personally, I don't think I could answer

that question for the simple reason that if as a

specialist filling it out on myself I would have to

assume that I had had the disease, and the only

way I would know that I had the disease is if
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somebody made it because I couldn't make it on

myself so I would have to know that some other

person had made it on me.

If I had been told that I had had this disease,

if I was filling this out with the full knowledge

that I had had this label, this disease placed on me,

then I think [33] I would put probably nervous

prostration because from what I have already said,

to me mental derangement would refer to an or-

ganic disease.

Q. Dr. Dickel, with regard to shock treatment,

would you tell the Court and jury what shock treat-

ment is? Is it limited solely to people that are of

nervous condition or are in mental stress? Would
you explain generally what shock treatment is and

what do they do it for?

A. Electric shock treatment or electric shock

therapy, as the expression is sometimes called, is

the utilization of a highly regulated, highly refined

electric current for the production of unconscious-

ness just exactly the same way as ether or some

other chemicals will produce an unconscious con-

dition. Contrary to public belief, electricity is not

used to shock people in the sense that the words

to scare or startle them is used. It rather very

smoothly and very nicely produces a state of im-

consciousness. The depth of that luiconsciousness

can he completely controlled by the electric current.

If the state of unconsciousness is very mild, you

would hardly use the word ''shock." If the state
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of unconsciousness is rather profound or very deep

as such sometimes occurs in a surgical operation

with ether, then it is called a state of shock. A
state of shock, therefore, in electric therapy, the

state of unconsciousness produced by using [34]

electric current, why it works in a variety of ill-

nesses, nobody really knows, but it is used for a

wide assortment of things in the field of psychiatry

all the way in some instances from the very seri-

ously mentally ill people in hospitals to the very

mild sort of emotional or mental upsets that in

some parts of the country would be treated not in

hospitals but office practice.

As a matter of fact, more recently, because of

refinements in the use of electricity, instead of being

called shock it is now called electric stimulation,

and electric stimulation is actually used for the

treatment of such things as migraine headaches in

some instances.

Q. Dr. Dickel, with regard—you made the state-

ment that your patients, and is it within your prac-

tice, do you explain to a patient what your diagno-

sis is? Do you tell them that, generally?

Mr. Grearin: We will object to that, your Honor,

unless

The Court: Objection sustained.

Q. (By Mr. Davis) : What is meant by a diag-

nosis ? Would you explain that. Doctor ?

A. Well, the diagnosis is the name of a disease

or a condition or a disturbance that the doctor is
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placing on a particular problem that a patient who
he had had under his care has had. In other words,

it is a label that the [35] doctor uses to designate

what a person has wrong mth him.

Q. Is that something definite within your field,

Doctor?

A. As I stated before, in the field of psychiatry

the diagnosis refers to the manner in which an in-

dividual is functioning or beha,^nng at a given time.

It is not necessary to refer to a specific disease of

a specific organ of the body such as pneumonia

would or whooping cough or appendicitis.

Mr. Davis : That is all.

Cross Examination

Q. (By Mr. Gearin) : Doctor, did you discuss

Mrs. Montgomery's condition with Dr. Montgomery,

her husband ? A. At what time ?

Q. Prior to, say, well, during the time she was

in the hospital on two occasions.

A. I don't recall ever doing it.

Q. Did she know that she was in Holladay Park

Hospital ?

A. I could not answer that either yes or no. I

don't know.

Q. On the second floor of Holladay Park Hos-

pital, is it not true. Doctor, the doors are locked *?

A. They were at that time, yes.

Q. The patients cannot get in or out?

A. They were at that time.
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Q. Does shock treatment cause convulsions?

A. It would depend entirely upon the manner
in which the [36] individual gave it, I mean the in-

dividual doctor gave it. It could.

Q. Would you say that schizophrenia, paranoid

type, was a mental illness ?

A. Yes, I would say that.

Q. Would you say that in the layman's language,

Doctor, that schizophrenia, paranoid type, was a

mental derangement?

A. I think it would depend entirely upon the

manner in which the individual used the expression.

It possibly could.

Q. Doctor, you have reference to Dr. Coen's

notes to refresh your memory, have you not?

A. Yes.

Q. May I ask, your Honor, that the bailiff ob-

tain them and hand them over to me, please, so

that I may see them?

(Document presented to counsel.)

Q. (By Mr. Gearin) : Doctor, who was Frank

Jacobson ?

A. He was at that time a clinical psychologist

who was attending the University of Oregon Medi-

cal School and did psychological tests on some of

our patients at the office and at the hospital.

Q. You corresponded with Dr. Coen about the

matter of prospective litigation arising out of the

death of Mrs. Montgomery, did you? A. Yes.

Mr. Gearin: Your Honor, I would like to offer
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that [37] portion of the file of Dr. Montgomery sub-

sequent to the date of application, that is, October

13, 1954.

The Court: Dr. Montgomery?

Mr. Grearin: I mean, excuse me. Dr. Coen, the

records from which Dr. Dickel has been testifying.

The Court: I do not think that anything he has

said referred to any of the files. He merely testified

that he saw her on two occasions. He does not re-

member anything, except what he saw, about the

case. All the rest of it has been given on the basis

of hypothetical questions so I do not think there

is any portion of the file that is admissible.

Mr. Gearin : May I have it marked ?

The Court: (To Mr. Davis) Do you want it?

Mr. Davis: No, your Honor, I have never seen

it, and I was limited based ui^on objections, your

Honor, and I had to ask my questions hypotheti-

cally.

The Court: I offered to permit you to do it.

Mr. Davis: I know you did, your Honor. I

know it.

The Court : You do not want it in ?

Mr. Davis: No, sir.

The Court: The objection is sustained. If you

want it in, it goes in. If you don't want it in, I will

sustain the objection.

Mr. Gearin: I have no further questions. Doc-

tor. [38] Thank you.

The Court: Are there any further questions?
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Mr. Davis : No, your Honor.

The Court: Ladies and g'entlemen, Dr. Dickel

has now testified for both parties. Is he excused

from further attendance at the trial?

Mr. Gearin: Yes, sir.

Mr. Davis: Yes, sir.

Mr. Gearin : I wonder, your Honor, if Dr. Cooney

is in the courtroom. [39]

(Witness excused.)

JOSEPH A. COONEY
called as a witness in the above-entitled cause, hav-

ing been first duly sworn, was examined and testi-

as follows:

Examination

Q. (By Mr. Gearin) : Dr. Cooney, what is your

occupation or profession?

A. I am an osteopathic physician and surgeon.

Q. Do you deal in the field of psychiatry?

A. No.

Q. Are you on the staff of Holladay Park Hos-

pital? A. No.

Q. Did you treat Mrs. Montgomery in the early

spring of 1951? A. Yes.

Q. That is Anna Grace Montgomery?

A. Anna Grace Montgomery.

Mr. Davis : Dr. Cooney, I think you will have to

speak up a little louder. I cannot hear you.

The "Witness : I am sorry.

Q. (By Mr. Gearin) : Did you treat her ])T'ior
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to the time that she was confined to the Holladay

Park Hospital? A. Yes.

Q. Did you recommend that she seek psychiatric

treatment ?

A. Yes, I referred her to Holladay Park. [40]

Q. Was she confined to the Holladay Park Hos-

pital more than once?

A. I couldn't answer that question.

Q. I understand, Doctor, that you were sick

yourself that spring?

A. I was ill at that time.

Q. Were you engaged in practice through the

spring, or were you out of practice for a consider-

able period of time ? A. At which year now ?

Q. I didn't hear the answer.

A. In what year?

Q. 1951. A. No, I was engaged full time.

Q. Did you know anything about her—at the

time did you know that she went back to Holladay

Park Hospital for a period of two weeks?

A. Do you mean did I know it professionally

or as a matter of hearsay?

Q. Well, professionally, let's say.

A. No, I did not attend her professionally at

that time.

Q. When she was confined to Holladay Park

Hospital, did you discuss her condition with her

husband. Dr. Montgomery? A. Yes.

Q. What is the fact, Doctor, as to whether or

not you and Dr. Montgomery had an understanding
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that you did not discuss [41] with Mrs. Montgomery

her mental illness?

Mr. Davis: If your Honor please, may I ask

just one question'? Is this an adverse witness, or is

this—it is a leading question. That is the reason I

asked.

Mr. Gearin: I asked him what the fact was,

your Honor. I mil withdraw the question.

Q. Was there an understanding, Dr. Cooney,

between you and Mr. Montgomery—excuse me, be-

tween you and Dr. Montgomery—that Mrs. Mont-

gomery's mental illness would not be discussed with

her or in her presence?

A. May I ask that you clarify the word "im-

derstanding"? May I ask that you clarify the mean-

ing of your word '^mderstanding'"?

Q. Did you understand my question. Doctor? ^

The Court: He does not understand the word
' 'understanding."

The Witness: I don't know your use of it.

The Court: Did you have an agreement, or did

you talk it over with Dr. Montgomery?

The Witness: We had no agreement other than

you would talk over such things amongst yourselves.

Q. (By Mr. Gearin) : Between you and Dr.

Montgomery?

A. I am afraid I am a little bewildered. We
talked it over in a friendly manner just as you

would talk over anything like that with one of your

friends.
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Q. That's right, and the subject of that [42]

conversation, among other things, was her mental

illness ?

A. I have always been under the impression that

it was not strictly a mental illness. Of course, that

is out of my field.

Q. Was the subject of her mental illness dis-

cussed between you and Dr. Montgomery"?

A. The subject of her illness was discussed be-

tween myself and him.

Mr. Gearin: I have no further questions.

Mr. Davis: This will be the same unless your

Honor would like to have me bring him back this

afternoon.

Mr. Gearin: That is all, right, your Honor.

The Court: All right, go ahead.

Examination

Q. (By Mr. Davis) : Dr. Cooney, you had been

the doctor for Mrs. Montgomery for some period of

time; had you not? A. Yes.

Q. You had taken care of Dr. Montgomery and

Mrs. Montgomery's children'?

A. That's right.

Q. AVhere did you maintain your office at that

time? A. In Oswego.

Q. Pardon? A. In Oswego. [43}

Q. On occasions were there things that you had

taken care of as to Mrs. Montgomery's health? I

mean, had you generally been the doctor for her?
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A. I had generally been advising with her about

her health, and occasionally I would give her medi-

cation for the symj^toms.

Q. She had had some type of woman—or sus-

pension of uterus operation, hadn't she. Doctor?

A. That is true, yes.

Q. Do you recall when that was?

A. It was in the spring of 1951, I am quite sure.

Q. Did you call in a specialist to handle that

for you?

A. I called in a surgeon to take care of the

suspension.

Q. Doctor, would you explain to the Court and

jury why, in your opinion, you felt that you should

call in a specialist, a psychiatric specialist, and give

generally the background?

A. On the day when it first became apparent

that she was having a little disturbance

The Court: Could you speak a little louder?

The "Witness: On the day that it first became

apparent that she was having emotional disturbance

that I couldn't handle

The Court: This is a suggestion. If you would

look at the jury rather than looking at me, your

voice would carry a little better. [44]

The Witness: On the day when she suffered an

emotional disturbance that I couldn't take care of

she was, oh, unreasoning, no one could reason ^vith

her, so I called in a specialist in that field.

Q. (By Mr. Davis) : Doctor, what is your field,

specialty, what particular field?
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A. Internal medicine.

Q. Internal medicine is what?

A. Diagnosis and treatment of diseases of the

internal organs other than genitourinary.

Q. I am sure the jury can't hear you. I can't

hear you.

A. It's diseases of the internal organs other

than those of the genitourinary tract.

Q. Dr. Cooney, you were personally acquainted

with Dr. Montgomery and Mrs. Montgomery; were

you not?

A. I was i)ersonally acquainted with them.

Q. You went to school with Dr. Montgomery

back East? A. Yes.

Q. What was her condition j:)rior to the time

you brought in a specialist?

A. To me it was that of a normal woman.

Q. Was she having any problems with her

female organs? A. Oh, yes.

Q. Would you explain it to the jury?

A. Well, she would periodically suffer difficult

menstruation. [45] She said it was scanty, which

worried her. There was always a feeling of weight.

She had had two children. There was always a feel-

ing of weight in the pelvis.

The Court: Of weight?

The Witness: Weight, and there was a constant,

you might call it drag on her resources because of

that feeling, and a consequent nervousness and irri-

tability associated with it.

Q. (By Mr. Davis) : Now, you do not profess
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to be a specialist in the field of psychiatry, do you,

Doctor? A. No.

Q. You are not attached to the Holladay Park
Hospital staff? A. No.

Q. After she was out of the hospital the second

time in April of 1951, did you o1>serve her condi-

tion?

A. Yes, it was a sort of professional and social

combined observation.

Q. Could you tell the Court and juiy what her

physical condition—was she depressed prior to this

time?

A. During her depressed stage, you could almost

diagnose that it was approaching the time of the

menses. During those times that she was depressed

you would naturally assume that she was getting

near her period time. Do I make myself clear?

Q. Yes, I am trying to ask you this whether,

being the [46] attending physician, did you reach

a tentative diagnosis yourself why you called in a

specialist ?

A. I am ashamed to say, but I think she made

the diagnosis herself when she told me that she had

had two sisters who had gone through an early

menopausal syndrome at early ages. She herself had

not b(\gun to menstruate until late in life compara-

tively, and those people who do that have an earlier

menopause than a woman who begins normally at

twelve to fourteen years.

Q. Doctor, in the course of your profession, you
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have observed people, have observed people that

are mentally deranged?

A. In my particular field we must assume that

any so-called mental disease has a physical back-

ground. I cannot explain it any better than that.

We always look for the physical background of any

mental disease.

Q. In your opinion, and you were the attending

physician, was this a question of a mental break-

down or a nervous breakdown or a nervous condi-

tion or what?

A. You would call it a nervous breakdown if you

were trying to explain it to anyone other than a

man in the field of psychiatry.

Q'. I }>roke in on you, but after she came out of

the hospital, for the two weeks at the Holladay, did

she come back to you again for any type of treat-

ments or anything'? [47]

A. From time to time, yes. I might clarify that

a little bit in that she never particularly came in

for herself alone. It was always in the discussion of

one of the children whom she Avould bring to me for

shots and consultation, and in the course of the

conversation she would bring out her own prob-

lems.

Q. You said that you were the one that called

in Dr. Cben when you felt you couldn't handle the

situation? A. That is right.

Q. What was her recovery after that. Doctor?

A. Remarkable, I thought. After two or three
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days in the hospital she seemed to respond quite

well.

Q. Now, you had a heart attack when, sir?

A. 1953, November.

Q. And after that time you were out of the

practice for some length of time?

A. That's right.

Q. Where are you practicing now, Doctor?

A. In Sandy, Oregon.

Q. Sandy, Oregon. I think that is all.

Cross Examination

Q. (By Mr. Oearin) : After your 1953 coronary

attack, who was her attending physician; do you

know ?

A. Yes, Dr. Burke who took over my practice

when I had to [48] leave it.

Q. (Spelling) B-u-r-k-e?

A. (Spelling) B-u-r-k-e, yes.

Mr. Gearin: Now, your Honor, may I imder-

stand that this is cross examination?

The Court: Yes.

Q. (By Mr. Gearin) : Doctor, sul)scquently, you

came to an independent conclusion that she had a

psychiatric problem, schizophrenia, paranoid type;

did you not ?

A. I cannot honestly say that I agreed with the

psychiatric diagnosis.

Q. Did you subsequently after the hospitaliza-

tion A. You mean agree with it?

Q. Yes.
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A. No, but there was nothing else I could do.

Q. When you saw her, she had been in a state

of severe depression, had she?

A. No, when I saw her she was emotionally

upset.

Q. I am sorry. I didn't hear your answer. Was
your answer that she w^as or was not in a state of

severe depression ?

A. She was emotionally upset. She was not de-

pressed, no.

Q. Was she ever withdrawn?

A. To my knowledge, I have never seen her that

way.

Mr. Gearin: Page 23 of tlie deposition, your

Honor. [49]

The Court : Doctor, do you remember when your

deposition was taken by Mr. Hilliard?

The Witness: Yes.

The Court : All right, ask him the questions.

Q. (By Mr. Gearin) : Do you recall at that time

you gave this answer to this question:

*'Q. Did you ever see her in moods of severe

depression? A. Yes."

Q. Did you so testify?

A. I did so testify.

Q. ''Q. Would you say that her moods of de-

pression were quite severe and caused her to be-

come withdrawn?

"A. I have never seen her in a withdraA^m state

except one time prior to the date of the first admis-

sion to Holladay Park."
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Did you so testify?

A. I did so testify. That was the day of the

admission in which I explained she was emotion-

ally upset.

Q. Prior to the time of her first admission, Doc-

tor, was she iiTational?

A. She was irrational at the time I saw her be-

fore [50] admission, and I had seen her for about

an hour before she was admitted.

Q. What was her attitude as to beings out of the

ordinary or not?

The Court : I do not loiow Avliat that means.

The Witness: I don't either.

Mr. Gearin: I will withdraw the question.

The Coui-t: Perhaps the Doctor knows?

The Witness: No, I am sorry, I don't know.

Could you rephrase it?

The Court: That is a question that was asked

you before which you apparently answered.

Mr. Gearin: Page 19 of the deposition, please.

I will ask you, at the time of your deposition. Doc-

tor, if you were asked this question and you gave

this answer.

The Court: I do not see how you can impeach

him with something he does not know the answer

to now.

Mr. Goarin: Your Honor, the answer contains

words, and they were his own words at the time.

That was his answer, your Honor. I tliiuk under

the circimistances I ought to ask liim if he made

that answer.



76 Bankers Union Life Insurance Company vs.

(Testimony of Joseph A. Cooney.)

Q. Did she know what she was there for?

A. I can't answer that. I don^t know.

Q. She was worried about a couple of sisters

that had had some disturbance, wasn't she?

A. Her sisters had undergone early menopausal

sjanptoms.

Q. The same way that she had; do you know?
A. I don't know, no.

Q. Did she discuss that with you?

A. No, she would discuss occasionally her sister

when she got a letter from her.

Q. Doctor, we discussed this before. I would

like to discuss it mth you once again.

Did you ever reach an independent conclusion

that Mrs. Montgomery was possibly a schizophrenic

personality ?

Mr. Davis: If your Honor please, I think that

should be limited in scope and time or up to the

time of this application or something of that na-

ture. I believe the question should be limited and

not leave it wide open.

The Court: All right, prior to the date of the

application.

Q. (By Mr. Gearin) : Well, say prior to 1953,

did you come to that conclusion yourself?

A. I would be imable to come to such a diag-

nosis in my field.

Q. Will you refer, please, to page 53 of your

deiDosition, [54] the first question.

The Court: Read it.

Mr. Gearin: (Reading) "Q. I realize, of
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course, that this is outside your particular specialty,

but did you reach the independent conclusion that

she was possibly a schizophrenic personality?

"A. Oh, yes; later,

"Q. Do you remember approximately what year

it was when you first reached that conclusion?

"A. I disputed the psychiatrist for about two

years, until a]>out her third admission.

"Q. Would that be in 1952 or '53?

A. About '53 or '54."

Q. Did you so testify?

A, I did so testify. Here again, I want it under-

stood that any conclusion I had regarding the psy-

chiatric problems would be told to me and that the

conclusion would not be my own.

Q. Well now, didn't you discuss with Dr. Mont-

gomery the feeling that you had that she was possi-

bly a schizophrenic personality?

A. I would discuss with Dr. Montgomery the

treatment and symptoms of schizophrenia. I do not

recall whether it was specifically about her case.

I mean, it was in a [55] general field.

Q. Did he make any statements to you that he

knew that she was possibly a schizophrenic per-

sonality ?

A. If he did, it was because the psychiatrists

had given him that diagnosis. I would have to

accept that diagnosis.

Q. All right then, you and he discussed a diag-

nosis of her being a schizophrenic personality?
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A. Yes.

Mr. Gearin: Thank you, Doctor, I have no fur-

ther questions.

Mr. Davis: Your Honor, I have one question

that I didn't ask.

Q. Dr. Cooney, did the Bankers Union Life In-

surance Company ever contact you in 1954 or 1955

or 1956 or up to the present time mth regard to an

application of insurance taken out by Mrs. Mont-

gomery'? A. No.

Mr. Da^ds: That is all.

Q. (By Mr. Gearin) : Your deposition was

taken by us in Januaiy of this year; was it not?

A. 1957, yes.

Mr. Gearin: I have no further questions.

The Court : That is all.

(Witness excused.)

The Court: Ladies and gentlemen, we are now

going to [56] take a recess until two o'clock. Please

do not make up your minds as to how this ease

should be determined until you have heard all the

evidence, the arguments of counsel, and the in-

structions of the Court. LikcAvise, please do not dis-

cuss this case mth anyone, even among yourselves,

until the case is sul^mitted to you. You are now
excused until two o'clock.

(Thereupon, at 12:15 noon the jury retired

for the noon recess, and the juiy ha^dng re-

tired, the follomng proceedings were had:)

(Discussion between Court and counsel off

the record.)
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Mr. Gearin: I don't know which way to turn

right now. I don't know which way they are going,

and that is the reason that I am perhaps stating no

position. I still don't know what they are trying to

do to me. This is all new.

The Court: Dr. McGree is an osteopath, as I

understand it, and he was acquainted with Mrs.

Montgomery and Dr. Montgomery, knew that she

had been in the Holladay Park Hospital, and what

else are you going to say, that he went through this

question for the examining physician to make out,

and then what?

Mr. Davis: Well, your Honor, I am not here,

your Plonor, to conceal anything. [57]

The Court : The point is this : You said a minute

ago that you were not going to rely on waiver, and

I do not understand what knowledge Dr. McGee

would have to add unless you do rely on waiver.

Mr. Da-^ds: Your Honor, could I see the second

foiin up there, the application?

The Court: I think you have it, don't you?

Mr. Da^ds: No, sir, I do not want Mrs. Mont-

gomery's application, but I want Dr. McGee 's form.

As I explained to the Court before, on this applica-

tion form that Mrs. Montgomery filled out we do

not feel there was any misrepresentation or any

hiding of anything. Then apparently on Dr. Lee's

deposition that I didn't read until ]ast week this

form comes out, and this is what the doctor filled

out. Mrs. Montgomery didn't have anything to do

with this except to answer questions.

Mr. Gearin: Well, then, what materiality is it?
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The Court : Just a minute. Go ahead-

Mr. Davis: When the Doctor asked her the

questions, Dr. ]\IcGee is going to testify that he has

made out many of these for this insurance com-

pany, and the one that they are relying on that Mr.

Geaiin talks about, did you go to any other doctor

for treatments for the different diseases, Dr. McGee
is going to testify with regard to that and what his

practice has been. [58]

Now, in this form, for instance, your Honor, it

says, ''Have you ever had undergone any surgical

operation? Yes, suspension uterus, three years agO'

in Febraary, Dr. Ira Neher." This was filled out.

''Have you consulted or been treated by any physi-

cian for any ailment or disease not included in your

above answers ^^ Now, there was the word "No";
then they wrote in the word "Yes," and then it

says, "Dr. Joe Cooney," and it says, "Excellent."

The words "Yes" and "Dr. Cooney." Now, your

Honor, Dr. McGee is going to testify this, that he

knew that there were other doctors at the hospital.

The Court: What hospital?

Mr. Davis: At the Holladay Hospital. He is

going to testify that Dr. Joe Cooney was the attend-

ing physician for her. He knew that.

Mr. Gearin: That is on the application. We
don't raise any point on that.

Mr. Da^is: But, you see, based upon the cases,

and I didn't mean to be disrespectful about it, but

all the application form says, it says attending

physician. It does not ask for any hospitalization.

It does not ask for anything.
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The Court: We will submit it on the issues

framed by the pretrial order, but I camiot deter-

mine the impact of the testimony imtil I hear the

testimony, and that is all [59] I am going to say.

Where is the original'?

Mr. G-earin: The original is back to the com-

pany. We had agreed that this may be used.

(Noon recess taken.) [60]

Afternoon Session, 2 :00 p.m., Trial Resumed

The Court : Call your next witness.

Mr. Gearin: We will call Dr. Montgomery as an

adverse party, your Honor.

JOHN L. MONTGOMERY
plaintiff, called as adverse party in behalf of de-

fendant, ha^'ing been first duly sworn, was exam-

ined and testified as follows:

Direct Examination

Q. (By Mr. Gearin) : Your name is John Lyle

Montgomery, and you are plaintiff in this case?

A. Yes.

Q. You are an osteopathic physician and sur-

geon % A. Correct.

Q. How long have yoTi followed your profession,

Doctor?

A. I graduated from college in 1941, followijig

which I interned for one year in the City of De-

troit, and thereafter I practiced about two years in

general practice and returned to take a specialty

training and a residency in radiology, which is
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X-ray specialist, and I have practiced since that

time in that specialty.

Q. Doctor, Avhen did you and Mrs. Montgomery

receive the policy that was issued upon her life?

A. As I recall, I believe that was issued in, I

think, in 1954. I am not sure about that. [61]

Q. Calling your attention to the date of October

13th, is that the approximate date when the appli-

cation was made or signed or executed?

A. I think that is correct.

Q. How soon after that did you receive the

policy?

A. I don^t recall exactly; probably a matter of a

couple of weeks.

Q. In 1951, in March, did Mrs. Montgomery

have occasion to go to the Holladay Park Hospital?

A. Yes.

Q. How did she get there?

A. She went to the hospital by ambulance.

Q. Did you accompany her?

A. I followed.

Q. How long did she stay in Holladay Park

Hospital ?

A. Just a couple of days, a shoi't time.

Q. Did she thereafter return to Holladay Park
Hospital? A. Yes.

Q. At either times, either time when she was

admitted to the hospital, did you give your consent

to electric shock therapy?

A. Yes, when any patient enters a hospital, it is
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necessary to sign fonns such as surgical permits,

and I signed all the forms necessaiy.

Q. In what ward of the hospital was she'? [62]

A. Pardon ?

Q. In what ward or part of the hospital was

she? A. She was on the second floor.

Q. Is that a psychiatric ward? A. Yes.

Q. Did you see her daily?

A. I don't recall that I went every day, but I

went many days.

Q. Were the doors and corridors locked and you

had to get a nurse with a key to let you in and let

you out? A. Yes.

Q. Did she know where she was at the time

that she was confined to Holladay Park Hospital?

A. Yes.

Q. Did you ever discuss her condition with Dr.

Coen? A. We discussed her condition.

Q. The application that was given to you by the

agent in this case, will you tell us briefly how that

was executed?

A. I don't recall if the agent brought the forms

to my office or if he mailed them. I would presume

that he gave them to us in person. Then I would

have taken the forms home, and, as I recall, we sat

and discussed the questionnaire at home, filling it

out at home.

Q. Did Mrs. Montgomery sign it?

A. Yes. [63]

Q. Did you go over the answers mth her?

A. I again do not recall if I sat dowm immedi-
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ately afterwards and surveyed the answers or

whether we discussed it across the table from one

another after sup^oer.

Q. Either one or the other*? A. Yes.

Q. I was wondering, your Honor, if we could

have the Exhibit No. 1, Dei)osition Exhibit No. 1,

the application.

Doctor, did you ever live in Beaverton?

A. Yes,

Q. Was your address 616 Northwest 18th

Street?

A. No, it was 4100 Southwest 109th.

Q. Do vou know what 616 Northwest 18th in

Beaverton was*?

A. No, I know of no such address in Beaverton.

Q. You have been handed a dociunent l>y the

courtesy of the l^ailiff. Is that the application that

you told us about that you took home ?

A. Yes.

Mr. Gearin: We ask that that be received, your

Honor.

The Court: Is it on the original policy, anyway?

Mr. Gearin: Yes, it is, but this is much larger,

your Honor. The other one has been reduced.

Mr. Davis: We have no objection.

The Court: Admitted.

Mr. Gearin: I think this should be No. 3-A.

(Photostat of application form No. 59797,

October 13, 1954, was thereupon marked De-

fendant's Exhibit 3-A for identification and re-

ceived in evidence.)
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[Note: Exhibit 3-A—Application Form No.

59797 is the same as the Application Form in-

cluded in Defendant's Exhibit 1 Get out at

page 227 of this printed record.]

Mr. Gearin: No further questions, Doctor, thank

you.

Mr. Davis: Your Honor, we can wait.

The Court: All right.

Mr. Da^ds: That will be all.

(Witness temporarily excused.)

Mr. Gearin: We would like to read to the jury,

your Honor, the deposition of Dr. Coen.

The Court: Ladies and gentlemen, I think you

have seen this done before. Mr. Bums will act as

Dr. Coen. In fact, he will be all the mtnesses whose

depositions are going to be read. This is a deposi-

tion. It is called a deposition de l>ene esse which is

something a little different than the depositions

that were taken for discoveiy purposes. Dr. Coen

was down in California at the time that this depo-

sition was taken, and he could not come to this

trial; therefore, his testimony was taken under

courtroom conditions, that is, before he testified he

raised his hand and swore to tell the truth. He was

interrogated by an attorney for the defendant and

then cross examined by an attorney representing

the plaintiff. In other words, the testimony of Dr.

Coen was taken as nearly as it would be [65] taken

had he appeared in person. You are to give it such

weight as you think it deserves, using the same

rules that I will lay down for you at the end of
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Avitnesses. Proceed.

(Thereui^on, the deposition of Dr. Robert A.

Coen, taken A^^ril 8, 1957, in Berkeley, Califor-

nia, was read into the record as follows:

DEPOSITION OF DR. ROBERT A. COEN
"Q. Would you state your full name, for the

record, please?

A. Robert A. Coen,—C-o-e-n.

Q. You are a doctor? A. Yes, sir.

Q. Do you have a specialty, Doctor?

A. Yes, I have.

Q. Would you tell us what that is?

A. Psychiatry.

Q. Where did you receive your medical train-

ing?

A. At the University of Oregon Medical School.

Q. What year was that?

A. 1934 to 1938.

Q. Would you tell us any other courses you

have taken, studies, in connection with your pro-

fession ?

A. I had two years of psychiatric residency at

the Hastings State Hospital in Nebraska and one

year which was accepted for training in the Medical

Corps of the Army. [66]

Q. You practiced in Portland for a length of

time ? A. Yes.

Q. 'V\%at office or doctors were you associated

wdth in Portland?
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A. From 1946 until 1951 I was associated with

Dr. Dixon—D-i-x-o-n, and Dr. Dickel.

Q. After that where did you go ?

A. I had my own office imtil 1953 ; that was also

in Portland. Since that time I have been taking re-

search training.

Q. What is the nature of the research training

that you are doing now, or is that general ?

A. That is right. They are basic techniques so I

can do research in psychiatry.

Q. Then I understand you are going to Ne-

braska after you leave here? A. Yes.

Q. ^Vliere are you going?

A. I am going to be the clinical director at the

Hastings Hospital, Ingleside, Nebraska.

Q. In the future months, if we want to get in

touch mth you, that would be the place to do it?

A. I will be there.

Q. When you were in Portland did you have

occasion to treat Anna Grace Montgomery?

A. I did. [67]

Q. Could you tell us under what circumstances

and when you first treated her? You may use those

hospital records, photostatic copies you have in

your hand, to refresh your memory.

Those have been identified as an exhibit in the

trial of this case to another deposition.

A. I saw her first as a patient at Holladay Park

Hospital in March of 1951. To be perfectly accu-

rate, I could conceivably have seen her in the office

prior to that time but I don't think so.
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Q. That wouldn't show of course here. You
don't have your own records with you, is that

right *?

A. No, I haven't. Dr. Dickel has them.

Q. They would be retained in the Portland

office of Dr. Dickel? A. Yes.

Q. Would you just continue on with this. Doc-

tor, and tell us what you saw her for and what her

condition was?

A. I saw her with regard to the fact that she

presented certain personality symptoms. She was

admitted to the hospital for obser^^ation, and if re-

quired, treatment.

Her first period of hospitalization, which tenni-

nated March 10, 1951, turned out to be only for

examination and observation.

However, she was later readmitted to the same

hospital, again to the psychiatric ward, on April 9,

1951. [68] She then was given five electro-shock

treatments. She was discharged April 22, 1951, to

her husband.

Q. Is that the last occasion that you saw her, to

the best of your recollection?

A. To the best of my recollection, yes.

Q. At least, as far as shown by the hospital

records'? A. That is true.

Q. How could 3"ou describe her condition in

terms that a layman would understand?

A. She presented three things: One, a looseness

of association by which is meant that her ideals did

not hang together;
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Second, she presented ideals of references. This

term is used to indicate people who feel that events

or statements are meant for them; and

Third, she presented delusions of persecution.

She felt that others were deliberately causing her

trouble.

Q. That is the complete picture then, as shown

to you?

A. It isn't complete from a technical standpoint,

for there is usually an emotional disturbance that

accompanies this, l^ut in her case, I believe, there

was some variation that would be a long sort of a

discussion to describe the variations.

Q. Would it be something significant to us, do

you think, Doctor?

A. I don't think so. [69]

Q. Did she have a history that you knew of of

menopausal disturbances? I realize I am taxing

yonr recollection on this, Doctor?

A. Not to my knowledge ; not to my recollection,

perhaps I should say.

Q. How many times did you see her, Doctor?

A. When she was in the hospital I saw her daily

except for the times that she was seen by Dr.

Dickel.

Q. Did he actively paiticijiate in the course of

treatment at that time or were yon handling the

situation ?

A. I have to say that since she had been re-

ferred to him, that he actively participated.
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Q. How many days, approximately, was she in

the hospital for those two treatments'?

A. You mean clnring those two admissions 1

Q. The two admissions that you have testified

on. A. Approximately eighteen.

Q. You were seeing her daily during that time,

I take it?

A. With the few exceptions, on days when she

was seen by Dr. Dickel.

Q. Would you tell us what your medical diag-

nosis was for her condition?

A. I called her on each admission—let me put it

this way, if I may: Her diagnosis on each occasion

that I made was schizophrenia, paranoid type. [70]

Q. I know I am asking you to do something that

you might not think is completely technically accu-

rate, but could you tell us briefly, for the record,

what type of personality that involves?

A. Do you want to laiow the type of personal-

ity, not the symptoms?

Q. I want to know just what is meant by that

diagnosis ?

A. Yes. The schizophrenic part of the diagnosis

is characterized by a looseness and vagueness in

thinking and by a disturbance of emotional re-

sponse and by abnormal mental trends which may
be either delusions or hallucinations. Is that suffi-

cient ?

Q. I think that answers my question. Doctor.

In this situation, was this something that you

called an advanced case or can you classify it?
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A. I would say that she was an early schizo-

phrenic and relatively mild in degree.

Q. Now, do you have any personal knowledge of

her course of treatment after you last saw her?

A. No, I have not.

Q. Did you frequently confer or did you confer

with Dr. Montgomery concerning her condition?

A. I saw him at least once and I think two or

three times.

Q. Would it be necessary in a case of this type

for you to advise him on her treatment and so

forth, when she is back [71] at home, when she is

left in his care ; how do you handle the situation ?

A. Ordinarily, yes, but I don't believe and I am
hazy on this jDoint, I don't believe that I made any

particular recommendations because he would have

obtained those recommendations from Dr. Dickel.

Q. You, of course, would have no personal

knowledge to the extent that he conferred with Dr.

Dickel about this? A. No.

Q. About Mrs. Montgomery herself, after you

completed treatment, would you confer with her,

discuss what had been done or what would be done

in the future?

A. I discussed various things with her, just

what I don't recall, but I would expect those things

discussed to be primarily for the purpose of reas-

surance to her.

Q. That is the thing I was interested in, Doctor,

and probably wasn't asking the question exactly

right, but to what extent did you call to her atten-
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tion her difficulties and what adjustments, if any,

she might have to make and reassurances you might

be able to give as a result of the treatment?

A. I can't answer specifically. Ordinarily, pa-

tients who have finished a course of electro-shock

are fragile people and they require great assurance,

more than any specific program that they should

follow; a definite outline of things [72] that they

should not do v/ould almost have to wait for a short

time at least after shock was given.

Q. Would you describe how the shock treat-

ments are administered, what it comprises?

A. Yes. Let me check one thing, because I don't

recall that.

Briefly, the patient is given atropine approxi-

mately thirty minutes to an hour prior to treat-

ment. The patient lies in bed during the entire

course of treatment.

Two: The electrodes a.re placed on her head.

Those electrodes being connected to a machine de-

vised to produce the type of current that will ini-

tiate a convulsion. The treatment itself lasts a very

short time, two or three minutes, ordinarily, after

which the patient is unconscious quite briefly,

awakens confused, must remain in bed until a half

an hour later, that time being somewhat variable, at

which time they are ordinarily reasonably clear.

Q. Was there any other treatment 3^ou were

giving in addition to that?

A, Only of general nature, sedation at night

required for sleep, hydrotherapy, which according
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to the records, was discontinued after a short time,

and a general program of ward activity.

Q. Are you very selective with that shock treat-

ment?

A. Yes. We arrive at that result after consider-

able consultation with a patient of this type. [73]

Q. How do you deteiinine that that is the treat-

ment she should have'?

A. Things have changed since that time but at

that time electro-shock was given to patients who

presented any major psychiatric illness, or to pa-

tients who presented a depression of almost any

degree. The degree was a matter of personal deter-

mination on the part of any psychiatrist. How de-

pressed you had to be to have shock in those days

was an individual decision.

Q. Do you use it less extensively now?

A. Yes.

Q. Would you have obtained, say the consent of

Dr. Montgomery before giving it to his wife ?

Q. That was necessary.

Q. So I can a little better understand this, what

is the shock treatment supposed to do, what is sup-

posed to ])e the reactions of a patient to that to get

a satisfactory result?

A. In a simple way, it is supposed to relieve

their symptoms. The mechanics of that effect is

still imloiown.

Q. After her second admission to the hospital

under your care, had you any opinion as to whether
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she would need future treatments'? Can you answer

that?

A. I can't answer. Often they are necessary,

occasionally at least they are not.

Q. But at the time you had finished after her

second admission [74] to the hospital, I understand

she was still in a delicate condition, or such that

you would be very cautious about discussing the

treatments you had given her or possibility of fu-

ture treatment?

A. Since she had no treatment during her first

hospitalization, I didn't discuss electro-shock with

her until her last admission.

Q. Then you would explore the subject with her

at that time, I take it ?

A. I am not clear about your question.

Q. You would have obtained the permission of

Dr. Montgomery to, of course, give the electro-

shock, as you said? A. Yes, sir.

Q. Would you also advise the patient of the

nature of the treatment she was about to receive?

A. No. In a very vague reassuring way, yes, but

nothing beyond that.

Q. In the difficulties that you diagnosed for this

patient, Doctor, can it be related or is it related to

the nervous system; in other words, did you find

anything other than actual mental disturbance here,

any organic nervous disorders?

A. There were no evidences of such but to be

sure I called a specialist in the field of neurology
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and neurosurgery. His examination revealed no

evidence of central nervous system disturbance.

Mr. Hilliard: I believe that is all I have, Doc-

tor.

Q. (By Mr. Wliitley) : I just want to ask a

couple questions to clarify something.

You explained, I believe, that your diagnosis was

schizophrenia, paranoid type, is that correct?

A. That is correct.

Q. As you know, Mr. Hilliard and I are just

laymen and are going to be laymen sitting on this

case. Can you explain to us, would that be in med-

ical terms or the general terms that you speak of,

a disease of the brain, or how would you put that

diagnosis, just in the simplest laymen's terms you

can? A. It is a mental illness.

Q* A mental illness?

A. Which does not necessarily imply that there

is something wrong with the nervous system, but

only with the functions of the nervous system.

Q. Would you call it a disease?

A. May I say something off the record.

Mr. Hilliard: Yes. This is off the record.

(Remarks off record.)

The Witness: I wouldn't call it a disease. It

is an illness. The term mental disease is used by

others.

Q. (By Mr. Whitely) : One last question, Doc-

tor: Are the Avords generally now, as used in your

profession as a [76] psychiatrist, do they include

the old term that we had ners'ous prostration?
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A. No.

Q. Is that more generally a layman's term, am
I correct in that? A. That is true.

Q. So then actually tlie illness for which you

treated Mrs. Montgomery, generally speaking as

you would refer to, would be mental illness, is that

the correct words to use?

A. That is right. Technically it is a psychosis,

which is a mental illness.

Mr. Whitely: I think that is all.

Mr. Hilliard: That is all. Doctor."

The Court: Now, do you want him to go to Dr.

Lee?

Mr. Gearin: Yes.

(Thereupon, the Deposition of Dr. Louis W.
Lee, taken on August 12, 1957 and November

29, 1957, in Denver, Colorado, was read into

the record as follows:)

DEPOSITION OF DB. LOUIS W. LEE

^'Q. Please state your name and address.

A. Louis William Lee, 2501 Forrest Street, Den-

ver, Colorado.

Q. What is your present age?

A. Sixty-four.

Q. What is your occupation or profession? [77]

A. Physician and surgeon.

Q. Are you duly licensed to practice medicine

in the State of Colorado? A. Yes.

Q. How long have you been licensed to practice

medicine in the State of Colorado?
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A. Tliirty-seven years.

Q. Will you please give us a brief resume of

your educational background and yoiu* qualifica-

tions as a physician and surgeon.

A. I studied premedic work for two years at an

extension course in State Teacher's College, La-

Crosse, Wisconsin, after high school, and then I en-

tered Hahnemann Medical College and Hospital of

Chicago, and spent four years in medical educa-

tion, and graduated from that school in January,

1919. I served in World War I for a while and

was discharged in January, 1919, and entered Den-

ver City and County Hospital and interned for

one year. I later took charge of a small hospital

at LaVeta, Colorado, for a Colorado mining com-

pany and the Denver and Rio Grande Railroad.

I came back to Denver in 1929 and started private

practice here in Denver. In 1930 I became the

medical director of the Bankers Union Life Insur-

ance Company. I belong to the Denver City and

County Society and the American Medical Society,

Denver Medical Club, staff membership at Chil-

dren's and St. Luke's Llospitals. I guess that is

about all. [78]

Q. Dr. Lee, are you the medical director of

Bankers Union Life Insurance Company at the

present time? A. Yes.

Q. AYhen did you first become a medical direc-

tor of Bankers Union Life Insurance Company?
A. January, 1930.

Q. You were employed then as medical director
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of Bankers Union Life Insurance Company during

the month of October, 1954, were you not?

A. Yes.

Q. Have you served as an officer or director of

Bankers Union Life Insurance Company other than

as medical director?

A. As a director of the company.

Q. Have you also been an officer of Bankers

Union Life Insurance Company? A. Yes.

Q. What office have you held?

A. Vice-president.

Q. What are your duties as medical director of

Bankers Union Life Insurance Company?
A. To examine applications and medical reports

on all applicants and to approve them for under-

writing and issiung of policies.

Q. Have you exercised those same duties since

1930? A. Yes, sir. [79]

Q. And were you exercising those duties in Oc-

tober of 1954? A. Yes, sir.

Q. Are you familiar with the rules and prac-

tices of the Bankers Union Life Insurance Com-

pany v/hich were in effect and in use in October

of 1954 concerning the passing upon applications

for life insurance and approval or rejection of such

applications from a medical standpoint?

A. Yes.

Q. Did Bankers Union Life Insurance Company

in October of 1954 issue an insurance policy on the

life of Amia Grace Montgomery, whose residence

address was 4100 Southwest 109th Avenue, Beaver-
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ton, Oregon, and if so, wonld you please identify

the policy by its number?

A. Yes; No. 27244.

Q. I hand to you a photostatic copy of an appli-

cation for life insurance and declaration as to in-

surability, which has previously been marked for

identification as Defendant's Deposition Exhibit

No. 1, tliis exhi]3it ]>eing identified during the dep-

osition of John Lyle Montgomery on May 24, 1957,

and ask you whether or not you can identify this

exhibit.

A. (Referring to docmnent.) Yes.

Q. Will you please state what the exhibit is.

A. The exhil3it is an application on Aima Grace

Montgomery, 4100 Southwest 109th Avenue, Bea-

verton, Oregon, for application for life insurance.

Q. I also hand to you a photostatic copy of dec-

laration made to the medical examiner, this declara-

tion ha^dng been previously marked as Defendant's

Deposition Exhibit No. 2, which was also marked as

such during the deposition of John Lyle Montgom-

ery on ]^,Iay 24, 1957, and ask you whether or not

you can identify that exhibit.

A. Yes, this is Part 2, which is part of the ques-

tionnaire on the medical examination on the appli-

cation of Anna Grace Montgomery.

Q. Dr. Lee, do the photostatic copies identified

as Defendant's Deposition Exhibits Nos. 1 and 2

constitute or compose the entire application of

Anna Grace Montgomery for Policy No. 27244?

A. Yes.
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Q. Dr. Lee, did you x^ersonally examine tlie ap-

plication of Anna Grace Montgomery during the

month of Octol3er, 1954, and prior to the issuance

that year of Policy No. 27244? A. Yes.

Q. Did you as medical director of Bankers

Union Life Insurance Company approve the appli-

cation of Anna Grace Montgomeiy for life insur-

ance, photostatic copies of the application being

marked Defendarit's Deposition Exhibits Nos. 1

and 2? A. Yes, I did.

Q. Did Bankers Union Life Insurance Com-
pany approve the [81] application of Amia Grace

Montgomery for life insurance, photostatic copies

of iDoth parts of the applications having been

marked as Defendant's Exhibits 1 and 2?

A. Yes, they did.

Q. Did the Bankers Union Life Insurance Com-

pany issue its life insurance Policy No. 27244 to

Anna Grace Montgomery following the company's

approval of the application of Anna Grace Mont-

gomery, photostatic copies of the application hav-

ing been marked as Defendant's Deposition Ex-

hibit Nos. 1 and 2f A. Yes, they did.

Q. Would said Policy No. 27244 have been is-

sued by Bankers Union Life Insurance Company
in accordance with the rules and practices of the

company in effect and in use in October of 1954 if

the application of Anna Grace Montgomery had

not been approved? A. No.

Q. In ap]3roving the application of Anna Grace

Montgomery, photostatic copies being marked as
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Defendant's Deposition Exhibit Nos. 1 and 2, did

Bankers Union Life Insurance Company rely upon

the statements and representations of the applica-

tion contained in both parts of the application?

A. They relied implicitly on the answers of the

questions as mentioned.

Q. Was the action of approval of the said appli-

cation by [82] the company in accordance with the

rules and practices of the Bankers Union Life In-

surance Company in effect and in use in October

of 1954? A. Yes.

Q. In October of 1954 were the answers to each

and every one of the questions contained in the ap-

plication, the application being composed of De-

fendant's Deposition Exhibit Nos. 1 and 2, deemed

to be material to the risk by Bankers Union Life

Insurance Company ujoon the company's considera-

tion of the application for life insurance?

A. Al] the questions are deemed very material

to the approval of the application.

Q. In October of 1954 was the answer to any one

or more of the questions contained in the applica-

tion deemed by the Bankers Union Life Insurance

Company not to be material to the risk upon the

company's consideration of the application for life

insurance ? A. No.

Q. State whether or not prior to the issuance of

Policy No. 27244 there was submitted to the com-

pany or the company had any other knowledge of

information or data in respect to the questions pro-

pounded in the application or the answers contained



102 Bankers Union Life Insurance Company vs.

(Deposition of Dr. Louis W. Lee.)

in the application? A. No.

Q. State the extent, Dr. Lee, to which you as

medical [83] director of Bankers Union Life In-

surance Company in each instance relied upon the

answer made hy the applicant, Anna Grace Mont-

gomery, to the questions contained in the applica-

tion in passing upon the a]3i)lication for life in-

surance ?

A. I relied on the answers, definitely, in order

to approve the application.

Q. Specifically, did you as medical director of

the Bankers Union Life Insurance Company, in

passing upon the application of Anna Grace Mont-

gomery, rely upon the answers of said applicant to

questions 27 (e), 28 and 29, which are contained

in Part 1 of the application, a photostatic copy of

which has ])een identified as Defendant's Deposition

Exhibit No. 1?

A. Yes, they were defijiitely relied upon as to

the answers given.

Q. Did the Bankers Union Life Insurance Com-

pany in passing upon the application rely upon the

answers of said applicant, Anna Grace Montgom-

ery, to questions 27 (e), 28 and 29, which are con-

tained in Part 1 of the application, a photostatic

copy of which has been identified as Defendant's

Deposition Exhibit No. 1? A. Yes, they did.

Q. Were the answers made by the applicant,

Anna Grace Montgomery, to the questions No. 27

(e), 28 and 29 contained in Pai-t 1 of the applica-

tion, or any of them, material to [84] the risk which
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the company assumed in issuing Policy No. 27244?

A. Yes, very much so, it was material to the

risk.

Q. State whether or not Bankers Union Life

Insurance Company was induced to issue Policy

No. 27244 in reliance \\\)on each of the answers to

questions 27 (e), 28 and 29 or any of them, said

questions being contained in Part 1 of the applica-

tion, a photostatic copy of which has been marked

Defendant's Deposition Exhibit No. 1?

A. Yes, l^ecause they would rely on that, they

would be induced to write the policy. The answer

is yes.

Q. Dr. Lee, did you as medical director of

Bankers Union Life Insurance Company, in pass-

ing upon the application for insurance, also rely

upon the answers of said ajiplicant to questions

9 and 10 contained in Part 2 of the application, a

photostatic copy of which has been identified as

Defendant's Deposition Exhibit No. 2%

A. Yes.

Q. Did Bankers Union Life Insurance Com-
pany in passing upon the application of Anna
Grace Montgomery, also rely upon the answers of

said applicant to questions 9 and 10 contained in

Part 2 of said application, a photostatic copy of

which has been identified as Defendant's Deposi-

tion Exhibit No. 2? A. Yes.

Q. State whether or not Bankers Union Life

Insurance Company [85] was induced to issue Pol-

icy No. 27244 in reliance upon each of the answers
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to questions 9 and 10, or either of them, contained

in Part 2 of said application, a photostatic copy of

which has been marked Defendant's Deposition Ex-

hibit No. 2? A. Yes.

Q. Dr. Lee, I ask you to assume that Anna
Grace Montgomery had disclosed to the Bankers

Union Life Insurance Company in answer to ques-

tions 28 or 29 of Part 1 of her application, or in

answer to questions 9 or 10 of Part 2 of her appli-

cation for the issuance of Policy No. 27244, or in

answer to any other question contained in the ax)-

plication, photostatic copies of v/hich have been

marked as Defendant's Deposition Exhibits No. 1

and No. 2, that she had been treated by Dr. Robert

A. Coen, a psychiatrist in Portland, Oregon, in

March and April, of 1951, and further assuming

that Dr. Coen had diagnosed her condition as

schizophrenia, paranoid type, and further assuming

that all of the facts set forth in this question had

been presented to the company by Anna Grace

Montgomery in her application for the issuance of

the above numbered policy, what action would the

company have taken upon her application?

A. The application would have been declined.

Q. Had Anna Grace Montgomery disclosed in

her application for insurance that she had been

treated by Dr. Robert A. Coen in March and April

of 1951, what requirements would [86] Bankers

Union Life Insurance Company have insisted upon

with respect to the consultation or treatment by

said doctor*?
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A. They would have insisted on a report from

the doctor as to her condition, treatment, and diag-

nosis.

Q. In calling for any medical repoi*t or certifi-

cate from the physician who had been consulted by

the applicant, would Bankers Union Life Insurance

Company have requested the applicant to furnish

the report or certificate or to authorize the physi-

cian to furnish such a re^^ort to the company'?

A. Yes.

Q. Assuming that a request had been made to

the applicant to oj^tain or authorize the company

to obtain a report or certificate from Dr. Robert A.

Coen, and assuming that Amia Grace Montgomery

refused to permit the doctor to disclose the desired

information, v\^hat action would have been taken by

the company on her application for life insurance?

A. The application would have been declined.

Q. Would any action of declination by the

Bankers Union Life Insurance Company referred

to in your answers to the preceding questions have

been in accordance with the rules, practices, and

policies of the Bankers Union Life Insurance Com-

pany in existence and in use in October of 1954?

A. Yes, they would.

Q. Dr. Lee, I ask you to also assume that in

Part 1 of the application for Policy No. 27244, a

photostatic copy [87] of which has been marked

Defendant's Deposition Exhibit No. 1, the appli-

cant, Anna Grace Montgomery, had disclosed in ad-

dition to the information contained therein that she
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had treated by Dr. Robert A. Coen in March and

April of 1951, and that thereafter Bankers Union

Life Insurance Company had called for a medical

report or certificate from said physician requesting

the physician to state the reason for consultation

or treatment, the date, duration, and result thereof,

before considering the application further, and

further assume that a certificate had been furnished

by Dr. Rol^ert A. Coen, and that Amia Grace Mont-

gomery, upon the request of the company, had also

furnished an additional statement to the company,

and a photostatic copy of the records of Holladay

Park Hospital in Portland, Oregon, and that the

medical report or certificate from Dr. Robert A.

Coen, the additional statement from Anna Grace

Montgomery, and the hospital records of Holladay

Park Hospital had contained the following assumed

facts: That Anna Grace Montgomery was admitted

to Holladay Park Hospital in Portland, Oregon,

on March 7, 1951; that she was discharged from

said hospital on March 10, 1951; that during her

confinement in said hospital in March of 1951 she

had been diagnosed as having a condition described

as schizophrenia, paranoid type ; that she was con-

fined in the psychiatric Avard of said hospital dur-

ing tliat period of time; and that she had been [88]

examined and observed by Dr. Robert A. Coen dur-

ing that period of time; that Anna Grace Mont-

gomery was readmitted to Holladay Park Hospital

in Portland, Oregon, on April 9, 1951 ; that she was

subsequently discharged on April 22, 1951; that
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she was confined to the psychiatric ward of said

hospital during that latter period of time; that she

w^as diagnosed as having a condition described as

schizophrenia, paranoid type; that during the

period of April 9th to April 22, 1951, while con-

fined in Holladay Park Hospital she received not

less than five electric shock therapy treatments;

and that during her confinement to said hospital

she was observed by and consulted with Dr. Rob-

ert A. Coen, what action would Banl^ers Union

Life Insurance Company have taken in passing

upon said application for life insurance, assuming

that all of the facts stated in this question had

]3een disclosed to the company prior to the issuance

of Policy No. 27244'?

A. The- application would have been declined.

Q. Would the action of the company in declin-

ing to issue the policy have been in accordance

with the rules, practices, and policies of Bankers

Union Life Insurance Company in effect and in

use in October of 1954? A. Yes.

Q. Assuming the same state of facts which were

set forth hypothetically in the question previously

asked you, was the applicant, Anna Grace Mont-

gomery, in your opinion, in good [89] health dur-

ing the month of October of 1954, and prior to the

issuance of Policy No. 27244? A. No.

Q. State your reasons for the answer that you

just gave to the preceding question.

A. The report from the hospital and treatment,

as stated, and diagnosis indicates a chronic men-
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tal ailment which would l^e considered as an im-

pairment in health at the time when the applica-

tion was made.

Q. Assuming the same hypothetical facts re-

garding Anna Grace Montgomery, would she have

l^een considered by Bankers Union Life Insurance

Company as being in good health during the month

of Oeto])er, 1954 and prior to the time that Policy

No. 27244 was issued to her? A. No.

Q. Please state the reason for the ansvv^er to

the preceding question that you have just given?

A, They would rely on the okeh or the approval

by the medical director as to the report on those

conditions."

Mr. Gearin : I think that is all for the first part

of the deposition. Then we come to tlie cross-ex-

amination by Mr. Whitely.

(Thereupon, the reading of the Deposition

of Dr. Louis W. Lee was continued as follows:)

"Q. Dr. Lee, I understand that you are head

of the Medical Department of Bankers Union Life,

is that correct?

A. I am Chief JMedical Director.

Q. You are Chief Medical Director—that's your

proxoer title? A. That's right.

Q. And how long have you been in that position,

Dr. Lee? A. Since January, 1930.

Q. And you are also, as I miderstand, a vice-

president of the company? A. Yes.

Q. And you are on the Board of Directors?

A. Yes.
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Q. Do you engage in any private practice other

than A. Yes, I do.

Q. You engage in private practice as well as

hold this position with Bankers? A. Yes.

Q. Can you state just briefly, Doctor, what are

your duties as Medical Director?

A. I examine the applications for life insurance

and the medical report on the applications that are

usually with the application, and I approve or dis-

prove those applications for issuing of life insur-

ance policies.

Q. Aiid do you do all that yourself, or do you

have any [91] assistant to help you?

A. No, I don't.

Q. You do all of that yourself? A. Yes.

Q. Do you maintain an office with Bankers

Union Life? A. No, I don't.

Q. You have your own office?

A. I have a part office Avith the first vice-presi-

dent, a desk.

Q. With the first vice-president? A. Yes.

Q. And then you maintain your own—

—

A. Private office.

Q. Have you ever had any specialized training

in either the field of psychiatry or the study of

nervous and mental diseases or ailments?

A. No, I have not.

Q. And could you tell me just roughly—you

say you examine these policies—how many of these

would you go over in a year?

A. Oh, I would say tsvo thousand.



110 Bankers Union Life Insurance Company vs.

(Deposition of Dr. Louis W. Lee.)

Q. Around two thousand a year. Now, in addi-

tion to checking these policies, do you ever in an

application for life insurance locally here in Den-

ver make the examination yourself?

A. Yes, I do. [92]

Q. And is it also the practice of your company

when an applicant is in another area outside of

Denver to have an examination made by some out-

side physician? A. Yes.

Q. And was that done in this particular case?

A. Yes, it was.

Q. Now, you may refer to your file if you so

desire. Do you recall what outside doctor made
the examination of Mrs. Montgomery in the appli-

cation for this policy of life insurance?

A. Dr. R. B. McGee.

Q. And where is he from, Doctor?

A. He is in Portland, Oregon.

Q. And he submitted a report on this particular

case as to Mrs. Montgomery? A. Yes, sir.

Q'. And could you state from the examination of

Dr. McGee 's report which I believe has been

marked as Defendant's Deposition Exhibit No. 2,

a photostatic copy of which we have here, what

did Dr. McGee report as to the state of Mrs. Mont-

gomery's health?

A. He said she was in good health at the pres-

ent time of the examination.

Q. And you went over that report along with

the other report? [93] A. Yes, sir.

Q. In evaluating the application, is that cor-
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rect? A. That's right.

Q. Again referring, Dr. Lee, to Defendant's

Deposition Exhibit No. 2, the i)hotostatic copy of

the declaration made by the medical examiner

forming Part 2 of the application, I refer you to

Question 10, Subsection (e), which question reads:

'Have you consulted or l)een treated by any physi-

cian for any ailment or disease not included in

your above answers'? If so, give full details.' And
I hand you tMs exhibit and ask what was filled in

in answer to that question.

A. ' Nerv^ousness before and after alcove sur-

gery. As to results, doctor mentioned excellent,

Dr. Joe Cooney.'

Q. Dr. Lee, I hand you the photostatic copy

marked Defendant's Deposition Exhibit No. 1, and

refer specrfically to Question No. 27, Subsection

(e), Avhich reads: 'Have you had or have you ever

been told you have had or have you been treated

for' under Subsection (e) 'epilepsy, mental de-

rangement, nervous prostration, syphilis, paralysis,

convulsions, fainting spells f I ask in referring to

that question. Doctor, what was the answer given

by Mrs. Montgomery? A. No.

Q. And did you notice on that question the

words 'nervous prostration' as being imderlined?

A. Yes. [94]

Q. May I ask you in connection with that ques-

tion. Doctor, what is your definition or exj)lana-

tion of the words 'nervous prostration'? Can you

explain a little bit in layman's terms to us?
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A. Yes, nervous prostration is a term used more

or less by laity where some individual has a severe

nervous condition such as being upset, confused,

or restless, and not pertaining to any definite men-

tal disease.

Q. Now, also referring. Dr. Lee, to the words

'mental derangement' as used in the same question,

would you likewise explain what the meaning of

those two words are?

A. Mental derangement?

Q. Mental derangement.

A. Mental derangement in just plain terms is

where a person cannot concentrate properly and to

interpret their, you might say, their expressions.

Q. I believe you stated on your direct examina-

tion that you had examined the records from the

hospital where Mrs. Montgomery was confined in

Portland, Oregon, called Holladay Park?

A. That's correct.

Q. And from your examination of those hospital

records. Dr. Lee, would you say that Mrs. Mont-

gomery w^ould come under the classification as set

forth in the application of having nervous prostra-

tion? [95]

A. No.

Q. Would you say that she came under the cate-

gory of being mentally deranged?

A. No. That could be as an added symptom to

what she had.

Q. Would you explain that for me ?

A. In that when they have some psychosis, which
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she must definitely have had, they can be mentally

deranged and not have the normal judgment, so you

can add that to, sometimes add it to—I have seen

a good many times where doctors have put down

on a record in hospitals, say, neuropsychosis with

definite mental derangement.

Q. But am I correct in this, that from the ex-

amination of the hospital records of Mrs. Mont-

gomery, on those records along^ you could neither

say she was mentally deranged or had nervous pros-

tration, is that correct?

A. That's correct, as far as not knowing any of

that being put on the record. The only thing we

go by is that she had a definite diagnosis, and you

will have all kinds of symptoms with that kind of

diagnosis.

Q. Well, that diagnosis could rcvsult, in other

words, in any muiiber of symptoms, is that right?

A. Yes, sir, hallucinations, deliriums, and, oh,

such tendency towards suicidal intent, and so on.

Q. Well, it is not uncommon, is it, Doctor, for

women experiencing the menopause or about to go

into the menopause [96] to suffer from this nerv-

ou.sness and ]:)eing upset and may]:)e eiying fre-

quently and being depressed?

A. It's very common.

Q. Such symptoms in a woman would not be

classified as mental derangement, would they?

A. No, it has mental symptoms.

Q. Would it be classified as nervous prostration,

those symptoms? A. Not entirely.
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Q. Is there any way that you could tell us so

that a layman would understand, how can you clas-

sify it, or is there any way to do it. Doctor?

A. To classify severe psychosis or any branch

of psychosis, mild psychosis'?

Q. Let me restate the question and make it clear.

If a woman were suffering from a mental depres-

sion and was crying and maybe had a persecution

complex or the symptoms we mentioned that are

oftentimes attendant to a woman going through the

menopause, is there any way that a term could be

given to express what that would be in one word

or one classification?

A. The common expression is psychosis.

Q. You would usually say that is just a psycho-

sis, is that correct?

A. That's right. There are different types of

psychosis. [97]

Q. Could you tell me. Doctor, what is the policy

of Bankers Union Life in the matter of issuing an

insurance policy to a woman who is experiencing

these difficulties such as I mentioned attendant with

the menopause?

A. Mild neuropsychosis with menopause is in-

surable and is considered a fair risk.

Q. Doctor, referring again to Part 1 of the ap-

plication for insurance marked Defendant's De-

position Exhibit No. 1, did the underlining of the

words 'nervous prostration' by Mrs. Montgomery

put you on any notice that she might be suffering
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from some mental or nervous condition encompassed

within the meaning of that term'?

A. Yes, it does, but the question was answered

no, and then marked underlined that which we

didn't put too much on that because in the other

questions where it says nervousness, associated with

the surgery and possible menopause would clarify it.

Q. Well, is it your testimony then that in an-

swer to the following question which is Question 28

on the application, by putting down the word 'nerv-

ousness'

A. And you will notice also

Q. Let me finish. By putting down the word

'nervousness,' the date two years and the duration

of about two months with the results excellent, and

then listing Dr. Joseph Cooney as the attending

physician clarified the answer that was [98] given

in Question 27 wherein the words 'nervous prostra-

tion' were underlined, is that correct?

A. That's right.

Q. Well now, when you noticed. Dr. Lee, in Ques-

tion 28 the disease or injury put down as nervous-

ness and Dr. Joseph Cooney listed as the attending

physician, was any effort made by yourself or any-

one else in Bankers Union Life to check that fur-

ther from any sources, through Dr. Cooney or any

other source? A. No, we didn't.

Q. And could you tell me briefly why no further

check was made?

A. Because we have a number of applications
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that come in that way that mention sometimes nerv-

ousness in connection with surgeiy and so on that

we do not follow up on unless we have some definite

diagnosis, and so many of the questions were an-

swered no. That's why we didn't have any idea and

we did not get the information that we should have

had, that is, all in the application and the medical

part.

Q. Dr. Lee, I want to go back again to Ques-

tion 27 of the application. Defendant's Deposition

Exhibit No. 1, and if I recall your testimony, Doc-

tor, just now, did you or did you not state that the

trouble she had as you determined from the clinical

records and the medical records of the hospital in

Portland say that she had neither a mental de-

rangement [99] nor nervous prostration?

A. No, I didn't say that.

Q. Well, that's what I wanted to clarify.

A. No, I didn't say that because they made a

diagnosis at that hosi)ital. Dr. Coen made a definite

diagnosis.

Q. That's right, and that's what I want to get

clarified. Doctor, Would that diagnosis of Dr. Coen

in Portland result in saying that the patient, Mrs.

Montgomery, was suffering from nervous prostra-

tion or a mental derangement *?

A. Well, I can't answer that exactly because

when he made the diagnosis of a schizophrenia,

paranoid tj^oe, a mild type of insanity, and you can

have all types of derangement and prostration and
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go to pieces and hallucinations and everything goes

with it and persecution as you call it, and all that

can go with it. I can't say that she had either pros-

tration or derangement. I can't say that. I can't

answer it that way because she can have all kinds of

symptoms. That's just symptoms, but a definite

diagnosis was made, and when they have a severe

neuropsychosis of that type, why we decline every

one of them.

Q. In that connection. Dr. Lee, and again re-

ferring to the records which you examined from the

Holladay Park Hospital in Portland, was not Dr.

Coen's diagnosis of a mild case—isn't that correct *?

A. I don't remember whether he said mild or

not, but he [100] said definitely a schizophrenia,

paranoid type, and that's severe.

Q. And you say that is severe?

A. That is severe, definitely.

Q. Even if the doctor that examined her said it

was mild?

A. Yes, sir, they couldn't say the paranoid type

unless it was severe, if you know what paranoid

type is. I know. Most of them go to the state hos-

pitals, committed.

Q. Dr. Lee, it's common practice in the medical

profession, is it not, for a doctor who is generally

referred to as the attending physician to call in

specialists to aid him and assist him on occasion if

he feels their services are warranted in a particular

case? A. That's right.
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Q. In this particular case, Dr. Joseph Cooney

was taking care of Mrs. Montgomery as the attend-

ing physician, and assuming that he diagnosed her

trouble as stemming from the approach of the meno-

pause and recommended advice or consultation or

treatment by a practicing psychiatrist, Dr. Cooney

would still be considered the attending physician,

would he not? A. Yes.

Q. And any other doctor that was brought in

on the case, either by Dr. Cooney or by Dr. Coen

would likewise be consultants, is that correct? [101]

A. That's correct.

Q. Are you acquainted with a Dr. Herman
Dickel in the City of Portland?

A. No, I am not.

Q. Are you personally acquainted with Dr. Rob-

ert Coen who formerly practiced in Portland?

A. No.

Q. Or are you acquainted with Dr. Cooney?

A. No.

Q. Would it have made any difference at all,

Doctor, in your examination of this application

whether the name of Dr. Cooney or Dr. Dickel or

Dr. Coen was placed in the space marked for at-

tending physician? A. No.

Q. Dr. Lee, in examining this application, after

noting the words 'nervous prostration' being under-

lined, and the statement that was made by Mrs.

Montgomery that she had been treated for nervous-

ness, were you satisfied at that time that no further
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investigation was necessary on behalf of yourself or

by Bankers Life in the issuance of the policy?

A. Yes.

Q. And it is true, is it not, that Dr. Cooney was

never contacted in connection with any further in-

vestigation of Mrs. Montgomery?

A. No, he wasn't. From all the information I

had on the [102] application and Part 2, I was

satisfied from that information that it was all right.

Q. Dr. Lee, I refer to the deposition which you

have given in this case on August 12, 1957, and on

page 10 of that deposition, starting on line 7, the

question was asked you which in substance was this

:

You stated that had the company known that Dr.

Coen had diagnosed Mrs. Montgomery's condition

as schizophrenia, paranoid type, you would have de-

clined the application. A. Yes, sir.

Q. And if you had known that, you still say

that Bankers would not have passed her on that

diagnosis alone? A. No.

Q. And assuming that Dr. Coen in making his

diagnosis of Mrs. Montgomery's condition as being

very mild, would your company have still not issued

the policy?

A. No, not on that diagnosis he made.

Q. Again referring to your deposition of Aug-

ust 12, same page, page 10, the question starting on

line 23, you stated in substance on direct examina-

tion that had Bankers Union Life Insurance Com-

pany known that Dr. Robert Coen had treated Mrs.
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Montgomery in March and April of 1951, the com-

pany would have insisted on a report from the doc-

tor as to her condition, treatment, and diagnosis.

Do you recall saying that that was true? [103]

A. Yes, sir.

Q. Would you just clarify for me then. Doctor,

why when Mrs. Montgomery indicated on her appli-

cation that she had been treated for nervousness

and had underlined the words 'nervous prostration'

did you not consult Dr. Cooney who was given as

the attending iDhysician for thaf?

A. Because he did not make any diagnosis. Ner-

vousness we don't pay much attention to if it's con-

nected with menopause or with surgery.

Q. As I understand your previous testimony, no

request was ever made for a medical report or a

certificate from Dr. Cooney?

A. No. We had the medical physical report from

this doctor that made Part 2.

. Q. And you never requested Mrs. Montgomery

to obtain or authorize Bankers Union Life to ob-

tain a medical report or a certificate from Dr.

Cooney?

A. With the application they sign a receipt at

the bottom which we can refer to the doctors who

treated her or made the examination for any other

information that might be pertinent to the case.

Q. Now, Doctor, I am going to give a hypo-

thetical question similar to that given to you on

your direct examination to this effect. Assuming



John Lyle Montgomery 121

(Deposition of Dr. Louis W. Lee.)

that Mrs. Montgomery was confined to Holladay

Park Hospital on March 9, 1951 and was discharged

from the liospital March 10, 1951, and was re-

admitted to the [104] hospital on April 22, 1951,

and she was diagnosed as having a condition of mild

schizophrenia, paranoid type, and that during her

confinement in the hospital she received five elec-

trical therapy treatments, and further, she was ex-

amined by a specialist in the field of neurology and

neurosurgery, and that this examination revealed

no evidence of central nervous system disturbance,

and that she was discharged without any further

treatment being prescribed, under those circum-

stances, would Bankers Union Life still have re-

fused to issue the policy? A. Yes, sir.

Q. And assuming the same set of facts. Doctor,

which I set forth in the previous question, can you

state with any degree of certainty what the con-

dition of Mrs. Montgomery's health was in 1954 at

or just prior to the time of the issuance of the

policy ?

A. No, only from the physical report given by

the doctor.

Q. Would you clarify that answer for me just

a little? You say no.

A. From the physical examination and report

given by the doctor with the application for life

insurance, that revealed her to be in good health.

Q. Maybe I didn't make myself really clear on

this question. I will repeat. I know you are answer-
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doctors called in by the attending physician should

have been listed, is that correct?

A. Absolutely.

Q. Would it not be true, Doctor, that if there

were a question as to the insurability of Mrs. Mont-

gomery, that the information as to her condition

could have been obtained had the company contacted

Dr. Cooney who was listed as the attending physi-

cian ?

A. That's possible, but they did not show any

such impairment that was necessary.

Q. Would it have been any more notice to you

or to Bankers Union Life if the words nervousness

had been put down on the ailment which Mrs. Mont-

gomery allegedly suffered from and had she listed

Dr. Coen and Dr. Dickel and whatever the name

of the man was, the doctor in the field of neurology ?

A. Definitely, because then we would have im-

mediately figured that she had some mental disease

that required specialists to help in.

Q. Would the mere fact that the names of the

doctors were given indicate to you they were spe-

cialists ?

A. No, we look them up in the directory and

then we find out. We look them up in the medical

directory and find out what their specialties are.

Q. Dr. Lee, the fact that you are the Director

of the Medical Department of Bankers Union Life,

also on the Board of Directors and a vice-president,

you naturally have a pretty strong interest in the
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outcome of this case, do you not? A. Surely.

Mr. Whitely: I think that's all the questions I

have.

Mr. Hames: I have just one question.

Examination

Q. (By Mr. Hames) : Dr. Lee, prior to the time

that you approved the application of Anna Grace

Montgomery for the policy of life insurance that

was issued to her in October of 1954, did you have

any information of any kind or any indication of

any kind that she had previously been diagnosed

as having schizophrenia of a paranoid type?

A. No."

Mr. Gearin : Defendant rests, your Honor.

The Court: Have you any depositions?

Mr. Davis : No, your Honor, we do not have any.

The Court: Proceed, Mr. Da\is. [109]

ROBERT C. McGEE
a witness produced in behalf of plaintiff, having

been first duly swoiti, was examined and testified

as follows:

Direct Examination

Q. (By Mr. Davis) : Dr. McGee, what is your

full name? A. Robert Cohmibus McGee.

Q. What is your profession?

A. I am an osteopathic physician and surgeon.

Q. Where are your offices?

A. Hillsboro, Oregon.
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Q. How long have you practiced this profession,

Doctor? A. Fifteen years.

Q. Briefly, where did you get your training?

A. At Kirksville, Missouri; Kirksville College

of Osteopathy and Surgery.

Q. Have you any specialty, Dr. McGee?

A. No, I am in general practice.

Q. You are licensed to practice here, osteopathy

here in Oregon? A. Yes, sir.

Q. How long have you had a license?

A. Ten years.

Q. Dr. McGee, have you done work for the

Bankers Union Life Insurance Company? That is,

have you examined people at their request? [110]

A. I have.

Q. Were you previously acquainted with Dr.

Montgomery and Mrs. Montgomery? A. Yes.

Q. Will you explain to the Court and juiy your

acquaintanceship with them?

A. Well, it Avas on a social basis. Dr. Mont-

gomery and I are on the same staff at the Portland

Osteopathic Hospital.

Q. Were you closely acquainted, or was it a

close personal acquaintanceship or what?

A. N'o, it was entirely on a professional and

social basis.

Q. Dr. McGee, would you explain briefly when a

person comes in and wants to be examined for an

insurance company what happens ?

Mr. Gearin: Your Honor, we object unless it is
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confined to what was done at this particular time to

this particular applicant and for this company.

The Court: Yes, I thinlv so. Go ahead and tell

what you did in this case.

The Witness: Well, the patient brought in the

application.

The Court: Brought it in where?

The Witness : In my office.

The Court: Is that in Hillsboro?

The Witness: Yes, sir. [Ill]

The Court: You had your office in Hillsboro at

that time ?

The Witness: Yes.

The Court: Proceed.

The Witness: I filled out the questions and

forms as they are stated on the application.

Q. (By Mr. Davis) : The application form,

your Honor, I wonder if Dr. McGee could be

given it?

The Court: Yes.

(Application fomi presented to the witness.)

Q. (By Mr. Davis) : Do you recall, Dr. McGee,

at the time that Mrs. Montgomery came out there

was she hj herself, or was Dr. Montgomeiy ^^dth

her? A. She was by herself.

Q. Do you Imow whether she made an appoint-

ment or not with you, or do you know whether an

appointment was made?
A. Well, I think she made an appointment. I am

not sure. I mean
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Q. If you are not certain, say you are not cer-

tain. A. I am not certain.

Q. Did she hand you this form that you are

holding in your hand there"? A. Yes.

Q. That is an exliibit—^has this been admitted?

Mr. Gearin: No. [112]

Q. (By Mr. Davis): Dr. McGee, did you fill

out that form in your OAvn writing, in your own
handwriting? A. Yes.

Q. Did you sign it yourself? A. Yes.

Q. Is that a photostatic copy or a copy, if you

can look at it, of the original application form?

A. I would assume yes.

Q. Do you recognize your handwriting there?

A. Yes.

Mr. Davis: At this time, your Honor, we would

move that the Deposition Exhibit No. 2 be admitted

into evidence.

Mr. Gearin: I have no objection.

The Court: It may be admitted.

(Thereupon, photostatic copy of application

form previously marked Deposition Exhibit

No. 2 and remarked Plaintiff's Exhibit No.

2-A for identification, was received in evi-

dence.)

[See pages 230-231.]

Q. (By Mr. Davis) : Now, in filling out the

form, can you recall exactly what happened when
Mrs. ]\iontgomery was there?

A. No, I couldn't state exactly. It has been

quite a while ago.
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The Court: Will you speak a little more loudly,

Dr. McGee? [113]

The Witness: Yes.

Q. (By Mr. Davis) : This application, is it in

duplicate or triplicate or what?

A. It has l^een quite a while since I have filled

one out, but I am. sure it is just the one form.

I don't recall any duplication on any of the Bank-

ers' policy forms or any of the other insurance

forms.

Q. Do you have a copy that you keep in your

office ? A. No.

Q. Is there a copy that you give to the api^licant

or to Mrs. Montgomery?

A. No, I mailed this in myself,

Q. Does she sign anything on the application

form?

A. Not on the part that I fill out.

Q. Well, that is the whole thing there, isn't it,

Doctor ?

A. Well, yes, but over on the other side she

signs, and this was filled out, as I recall, before she

came in. That is her personal part to fill out for

Bankers, sir.

Q. You say she filled that in before she brought

it in?

A. Well, I don't remember whether it was or

not, but I believe—I believe that was filled at tlie

office. She filled that out herself, then we came to

my part. I don't recall exactly.

Q. Dr. McGee, you made an examination. Would
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you tell the jury and the Court what examination

you made. Did you [114] just follow this form

down there? A. That is right.

Q. Would you stail; in on the form and advise

the jury what you found and what you did and

what you filled in?

A. Would you like for me to go clear through

the whole thing?

Q. Well, no, the jury will have it, but do you

ask a question? Is that a question and answer form

where you ask a patient part of it?

A. Part of it; check the patient individually.

Q. Did you make a complete physical examina-

tion of Mrs. Montgomery? A. I did.

Q. Did you reflect on this form what your exam-

ination—what you did and what you found?

A. I did.

Q. With regard to reflections, just briefly what

examination do you make for the insurance com-

pany ?

A. We check knee jerk, ankylosis, muscle tone,

is about the extent of the questions that are asked

on these forms.

Q. Do you take blood pressure ?

A. Oh, yes.

Q. Do you have them take various tests to deter-

mine their blood pressure after they have done ex-

ercise, things of that nature?

A. I believe that is true in this form. It is so

many times. [115] I would have to go over it.
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Q. Doctor, have you done work for Bankers

Life before? A. I have.

Q. Have you filled out applications for them be-

fore for other people? A. I have.

Q. Are you one of their, are your names on

their list to do work for them? A. Yes.

Q. Do you bill the Bankers Union Life for this

work? A. I do.

Q. They pay you then? A. Yes.

Q. From your examination and the tests which

you made, Dr. McGee, of Mrs. Montgomery, did you

fill that out in your report?

A. Yes, as I found it.

Q. What did you report to Bankers Union Life

mth regard to her over-all general physical condi-

tion? A. She was in good health.

Q. Do you take any type of a test that has any-

thing to do with their physical and mental condi-

tion. Dr. McGee?
A. Not anything further than what is on the

application.

Q. Did you ask the questions of Mrs. Mont-

gomery regarding phases of those questions there?

Did you discuss it with her? [116]

A. Well, that I don't remember. I assmne that

anything that needed discussion, why, we discussed

it. I don't remember.

Q. Could I see that?

(Exhibit presented to counsel.)

Q. Doctor, No. 10, I believe: "How long have
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you known applicant and liow wellf" Your answer

was: "Four years."

A. Yes.

Q. Do you recall that?

A. Well, I don't recall it, l3ut that would be

about right.

Q. Doctor, there were certain things in this

medical history of Mrs. Montgomery that you knew

yourself, didn't you? A. Yes, some of it.

Q. AYas that through discussions with Dr. Mont-

gomery or on the staff or something of that nature ?

A. Right.

Q. There are a number of personal questions in

here on the back that Mrs. Montgomery signed also,

is that correct? A. Yes.

Q. That is what you are referring to, her sig-

nature ? A. Yes.

Q. You don't know w^hether she filled this in or

hov\^? Do you know that? A. No, I don't.

Q. With regard to this: ''Have you consulted or

been [117] treated by any physician for any ail-

ment or disease not included in your above an-

swers?— (If so, give full details.)" Now, the first

one, you said, "Have you ever undergone any sur-

gical operation?" The answer is, "Yes, Suspension

Uterus, Excellent, Dr. Ira Neher." Wlio furnished

the information to you?

A. She did.

Q. Did you know that she had had an operation

or v/as having trouble. Doctor, with her uterus?

A. Yes, I had known, yes—I didn't know^ ex-
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actly what type of surgery she had had. I knew

that Mrs. Montgomery had been in the hospital and

had undergone surgery, but I had never checked

into exactly what it was.

Q. This question (e), "Have you consulted or

been treated by any physician for any ailment or

disease not included in your above answers," there

was the word, "No"; then it was crossed out, and

it v/as, "Yes." "Name of Ailment—Nervousness

before and after above surgery—excellent—Dr. Joe

Cooney."

I would like to hand this l^ack, give it to you,

Dr. McGee, and ask you if you know whether that

is in your writing or in whose writing that is?

A. That is not in my writing.

Q. That is printed?

A. That's right.

Q. Doctor, do you recall having a conversation

with [118] Mrs. Montgomery with regard to that?

Mr. Gearin: We object, your Honor. The doctor

has already said he does not remember any discus-

sion with regard to questions and answers.

The Court: Ol^jection overruled. Answer the

question.

Q. (By Mr. Davis) : Did you have a discussion

mth regard to this, Dr. McGee, discussing the fill-

ing out of this form?

A. I may have. I can't recall.

Q. Did you know that Mrs. Montgomery had

been coniined in the Holladay Park Hospital?

Mr. Gearin: Objected to, your Honor, on the
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grounds and for the reason that the information

he received from outside sources would not be bind-

ing upon the company unless it was disclosed at

the time of the examination that he made for which

he may have been deemed to have been acting in

our behalf.

Mr. Davis : I will limit my question, your Honor.

Q. At the time that you examined Mrs. Mont-

gomery for the Bankers Union Life, did you know
of the prior condition. Doctor, that is, her nervous

condition ?

Mr. Gearin: Just a moment, please. We object,

your Honor, on the grounds and for the reason

that his knowledge at that time may have been ac-

quired from other sources, and I think it should be

limited to the information—to his examination that

he made at that time, and I further object upon

the other ground, that the witness has stated he

cannot [119] recall what was said at the time.

The Court: I am going to sustain the o])jection

at this time with permission to make an offer of

proof in a few minutes.

Mr. Davis: Very well, your Honor.

The Court: Did Mrs. Montgomery toll you that

she had been in the Holladay Hospital?

The Witness: I don't recall, your Honor.

The Court: Go ahead.

Q. (By Mr. Davis) : Dr. McGee, let me ask

you as a basis of questions of whether you recall it

or not, there were certain things that you knew

yourself, and there were certain discussions that
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you had at the time of the examination; isn't that

correct, Doctor? A. Yes.

Mr. Gearin: This is leading, your Honor. It is

his witness, your Honor. The witness says he can't

remember.

The Court: I am going to take a recess now for

about ten minutes. Ten minute recess.

(Thereupon, the jury returned for recess,

and, having retired, the following proceedings

were had out of the presence of the jury:)

Mr. Davis: If your Honor please, the question

I would like to ask

The Court: Ask it. [120]

Q. (By Mr. Da\ds) : Doctor, I had discussed

this matter with you Saturday afternoon with re-

gard to

The Witness: Yes.

The Court: Wait a minute. Just ask him the

questions. This is an offer of proof. Just ask him

that same question that you asked before; namely,

did you know whether she had been in the Holla-

day Hospital of your owtl knowledge?

The Witness: Yes.

Q. (By Mr. Da^ds) : Did you know. Dr. McGee,

that she—that a consultant x^'^^ychiatrist was

brought in to see her and treat her for a psychi-

atric condition?

A. I assumed that because of the Holladay Park

being what it is and knowing that Dr. Cooney is

not on the staff.

Q. Well now, when you assume it can you re-
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call, Dr. McGee, whether you had discussed in the

office with Mrs. Montgomery regarding this nervous

condition, discussed it with her personally or not"?

A. I wouldn't say. I imagine we did, but I can't

—I can't say that I did.

Q. The reason I asked you tliis question based

upon your personal knowledge and based upon any

conversations you had, at this time you do not

know whether it was at the office or whether it was

from other personal information; is that correct?

A. That is correct. [121]

Q. And for that reason you do not want to

testify what was said at the office because of your

personal knowledge and your conversation?

A. That is correct.

Q. Doctor, to every question that you recall

asking Mrs. Montgomery, did she give you an an-

swer?

A. Yes, as I remember, every question was an-

swered.

Mr. Davis : Now, I have not finished, your Honor.

There are other questions I was going to ask the

defendant in the presence of the JTiry, but the offer

of proof would be that, your Honor, of his prior

knowledge.

The Court: Are you telling us that she may
have told you about the Holladay Park Hospital?

The AYitness: It may have been brought up,

your Honor, but I can't say whether it was a con-

versation that we heard at the staff at the hospital

or whether it was questions that were brought up



John Lyle Montgomery 137

(Testimony of Robert C. McGee.)

by her. I just really can't—I really can't say.

Truthfully, I just can't remember.

The Court: She may have disclosed to you that

she had been to the Holladay Park Hosi)ital?

The Witness: Well, I already knew that, but

whether it was discussed by she and I at the time,

your Honor, I can't remember.

The Court: Do you want to ask any questions

(to Mr. aearin)? [122]

Mr. Gearin: No, sir.

The Court: How does it happen you did not

disclose that to the com]:)any then if you knew she

had been to Holladay Park Hospital

The Witness: Well, they asked for the refer-

ring doctor. I didn't know anything about it. I

mean, I know she had been there, but to what ex-

tent or who had seen her, they asked for the refer-

ring—or who her attending physician w^as, and, as

far as I knew, it was Dr. Cooney. I didn't know

who specifically had been her doctor before, and I

don't recall that I asked that. They asked for the

attending physician, and I just put down Dr.

Cooney.

The Court: You didn't think it was incumbent

upon you to divulge that information*?

The Witness: Well, I didn't feel it was neces-

sary, your Honor.

The Court: Did you know that she had been

diagnosed as a schizophrenic?

The Witness: No, sir, I didn't.

The Court: You never knew that?
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The Witness : I didn't know that until after this

time, as I recall. I knew she had been in there

for what was technically a nervous condition. I

knew that she had had pelvic surgery.

The Court: At the Holladay Hospital'? [123]

The Witness: No, at our hospital.

The Court: She had been in the Holladay Park

Hospital because of the nervousness?

The Witness: Right.

The Court: You didn't know which doctor

treated her?

The Witness: No, sir, I didn't.

The Court: You didn't know the severity of the

ilbiess which she suffered?

The Witness: No, sir, I didn't.

The Court: You relied solely upon her state-

ment that the results were excellent, or did you dis-

cuss it with Dr. Cooney?

The Witness: No, I didn't discuss it with Dr.

Cooney what the word "excellent" was. In talking

vdth her she was, as far as I was concerned, per-

fectly well.

The Couit: Did you talk it over with Dr. Mont-

gomery ?

The Witness: No, I didn't.

The Court: Did you regard it as strange that

they would come out to Hillsboro to have an exam-

ination ?

The Witness: No, because they lived at Beaver-

ton, and it was really closer. I don't remember

whether Mrs. Montgomery called and made an aj)-
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pointment or whether they just came out. No, I

didn't think that a bit strange, sir.

The Court: It seems to me that in view of the

witness' [124] statement to the effect that he does

not recall exactly whether Mrs. Montgomery told

him that she had been to Holladay Park Hospital

or whether he knew it from prior contact makes

this testimony admissible on the gromid that she

may have divulged the information to him and he,

in his judgment, elected not to put it down.

I realize that it is highly irregular for a physi-

cian to do that, but this man says that is what he

did, and I appreciate the fact that it is difficult

testimony to meet, but I am going to overrule the

objection and permit the witness to testify. If you

want to luring in a question of collusion, you can

do it.

Mr. Gearin: It is a little l)it difficult at this

time, your Honor, to do it at this time. The doctor

can't remember. I won't make any remarks about

how I feel personally, but I think it is difficult

enough to try a case for an insurance company

mth all that prejudice, and I think your Honor
has gone out of your way to make a case for them

when, according to their testimony, they never had

it in the first place. I feel badly about it.

The Court: Mr. Gearin, I just do not like those

remarks. I have tried to give everybody a square

deal, and I have leaned over backwards for you

in this trial and in other trials, and this type of

remark does not go in this case. I believe I am
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going to hold you in [125] contempt. I am going

to assess penalties after this case. No one has ever

accused me before of going out of the way to help

an insurance company or to hurt an insurance com-

pany, and I thinlv it is highly improper for you to

have made that kind of a statement when I have

tried my yery l^est to see that this trial is con-

ducted in the very l^est manner and asked this jury

to leave while I took this testimony under the rule

or an offer of proof.

Mr. Gearin: I have never been consciously dis-

respectful to this Court or never

The Court: Yes, you were just now.

Mr. Gearin: If your Honor feels that way, I

apologize and apologize sincerely, but I feel the

testimony of the witness is such that they didn't

have a case, and I thought your Honor's interroga-

tion was umiecessary.

The Court : Of what witness ?

Mr. Gearin: Of the witness on the stand.

The Court: Are you talking about in the ab-

sence of a jury?

Mr. Gearin: Yes, sir. Now, perhaps I have mis-

understood, but it seems to me that when you ask

me is there anything I want to do after I have

made my objection and it has been sustained and

then you are going to let it in again

The Court: I am not letting this testimony go

in. This is an offer of proof. [126]

Mr. Gearin: You said you Avere going to over-

ruJe my objection.
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The Court: Yes, but these questions are not

going to be propounded to the jury. I am not ask-

ing him any questions. Mr. Davis is the one that

asks him the questions.

Mr. Gearin: That's right, and then I have inter-

posed an objection, and your Honor indicated—and

I may 1)e mistaken and I hope honestly that I am—
that the o])jection would be overruled and that I

could go into the question of collusion. Now, that

indicated to me that you were going to let this

testimony go before the jury.

The Court: What testimony are you talking

about 1

Mr. Gearin: The testimony with regard to the

offer of proof.

The Court: I am just trying to find out whether

his testimony concerning the statements he made

to this deceased are admissible or not admissible.

None of this offer goes before the jury.

Mr. Gearin: I don't like to argue with your

Honor, but I am in the dark. I don't know where

I stand now. I am in contempt

The Court: You certainly are.

Mr. Gearin: May I ask the nature of the Court's

ruling with regard to your statement that you are

overruling the objection? May I inquire as to

that? [127]

The Court: I told you the reason. The reason

why I interrogated this witness further was to de-

termine precisely the basis upon which this testi-

mony may or may not be admissible. It was ad-

missible, in any event, because the witness has
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stated here that he does not recall exactly what the

deceased told him. She may have told him that

she had been to Holladay Park Hospital in addi-

tion to his own knowledge. If that is true, then

the plainti:ff has the privilege of bringing that out

because his interpretation of the questions would

depend upon the information divulged to him at the

time. That is the only thing that I have ruled

upon, that he can bring out that information. That

is all I did. I didn't do it in the presence of the

jury. I didn't ask him one question in the pres-

ence of the jury.

Mr. Gearin: Well then, I am still, your Honor,

confused as to whether or not the jury will be en-

titled to the testimony that the mtness may or may
not have discussed this and she may or may not

have told him. That is the purpose of my present

inquiry.

The Court: An.d that was the purpose of your

inquir}^ when you accused me of leaning over back-

wards against the insurance company; isn't that

right ?

Mr. Gearin: Your Honor, I am still

The Court: Answer the question.

The Witnesss I don't know how to answer it,

your Honor, [128] because I don't know precisely

whether or not you have sustained the offer of

proof. I made no ol)jection. I asked no question.

Now, your Honor sustained my objection previ-

ously, and then Mr. Da^ds made an offer of proof.

Now, the offer of proof, I know, was made outside

the presence of the jury. Is the ruling of the
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Court now that this matter can be gone into in the

presence of the jury*?'

The Court: That is absohitely right, and the

witness—I changed my ruling. He can ask that

question. The jury is not going to be read the

questions and answers that were made either by

Mr. Da\is or myself.

Mr. Gearin: Well, I imderstand that, your

Honor. That is never done.

The Court: Yes.

Mr. Gearin: During an offer of proof, I mean,

that stays in the court record, . and then what the

jury hears is what comes from the stand, but I

just wanted to get clear in my own mind

The Court: Now, T am clear in my own mind. I

thought you might have been mistaken, but there

was no mistake. You accused this Court of lean-

ing over backwards against the insurance company

in favor of this plaintiff, didn't you?

Mr. Gearin: I felt, your Honor, that your in-

terrogation [129] in connection after coimsel had

made his offer of proof, I felt, was unnecessary.

The Court: Unnecessary'?

Mr. Gearin: Yes, sir.

The Court: You are not the one to determine

whether I regard it as necessary, and I thought

that actually I was asking questions which were

favorable to the insurance company.

Mr. Gearin: I did not so imderstand it, your

Honor.

The Court: Do you mean to say that when I

said to him that it is highly irregular for a physi-



144 Bmikers Union Life Insurance Company vs.

cian not to divulge that you felt that was a friendly

remark towards the plaintiff?

Mr. Gearin: I didn't think—well, every time I

open my mouth I get into further trouble.

The Court: Bring down the juiy.

(Thereupon, the jury returned to the jury

box, and the following proceedings w^ere had

in Q-pen court:) [130]

EGBERT C. McGEE
recalled, testified as follows:

Further Direct Examination

Q. (By Mr. Davis) : Dr. McGee, at the time

Mrs. Montgomery was out in your office for exam-

ination, at that time did you have know^ledge that

Mrs. Montgomery had been in the Holladay Park

Hospital here in Portland? A. Yes.

Q. Did you know the names of the doctors that

were taking care of her at the Holladay Hospital?

A. No, I didn't.

Q. Do you know" that they were doctors there

—

I mean, let me ask you this question. Dr. McGee.

Did you know that Dr. Cooney was not affiliated

or attached

The Court: Well, that is not the question that

you indicated you wanted to ask. You wanted to

ask, and the question that I sustained an objection

to and later set aside my ruling was: Did she

divulge to him at the time that she had been to the

Holladay Hospital. First, let him answ^er that ques-

tion, and then you can proceed Avith the other line

of interrogation.
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Mr. Davis: Yes.

The Witness: I don't recall at the time whether

that was discussed or not. I did know that she

had been to Holladay Hospital, but whether it was

discussed, your Honor, [131] at that time or not I

don't remember, with Mrs. Montgomeiy.

Q. (By Mr. Davis) : Dr. McGee, in filling out

the form, ^'Results—Excellent," I believe you testi-

fied that you filled this form out and found her

health was good"? A. Yes, sir.

Q. Was there any indication, Doctor, when you

examined her at that time that she was suffering

from any mental disease or mental illness or was

under a nervous tension of any kind?

A. No, sir.

Q. In filling out this particular form, it is over

a course of conduct, I assume. Doctor, these exam-

inations that you do for the insurance company; is

that correct?

A. I didn't quite understand that question.

Q. Well, you can't recall, can you, Doctor, ex-

actly what took place in your office with Mrs. Mont-

gomery that particular day, do you?

A. No, I don't.

Q. But, is it a course of conduct that you do

with each person that would come in?

A. Yes, as the form itself states, I do just as

that says.

Q. In filling out the form about the list of doc-

tors that you have advised and in filling out that

form or if it is filled out making inquiry of doc-
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tors, what do you do? Do you list all doctors, or

do you find out what particular [132] doctor?

A. No
Mr. Gearin: Objection, your Honor. We would

like this confined to what was done then.

The Court: Yes, objection sustained. What did

you do in this particular case?

The Witness: In this particular case I just put

down the one attending physician.

Q. (By Mr. Davis) : That was Dr. Cooney?

A. Right.

Q. Are you given any particular instructions,

Doctor, from the Bankers Union Life Insurance

Company? Do they send you a form of instruc-

tions and ask yon to do certain things and to get

certain information that does not appear in this

application form? A. No, sir.

Q. Pardon? A. No, no comment.

Q. There is nothing, no rules and procedures

they have given you?

A. Only what is on the form that the patient

brings—or the examinee.

Q. In that form, why, the attending physician

was put on, or it was on?

A. I put it on. Dr. Cooney as attending physi-

cian. [133]

Mr. Da^ds: I think that is all.

Cross Examination

Q. (By Mr. Gearin) : Doctor, you camiot re-

call specifically anything that v/as said between you
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and Mrs. Montgomery at the time of your examina-

tion? A. No, sir, I caimot.

Q. As far as putting down Dr. Cooney's name,

you knew that from beforehand, did you?

A. No, I knew that Dr. Cooney was her attend-

ing physician, and I can't remember whether the

question was asked. I assume that I asked her, but

to say exactly I asked Mrs. Montgomery, "Who is

your attending physician?" I can't say I honestly

remember that, but I knew that Dr. Cooney, while

she was in our hospital, under our care, I knew he

was her attending physician. I assume I asked

her because it is the thing to do, to ask who her

attending physician is, so I assume I asked her, but

to say exactly I rememl^er I asked her I can't say.

Q. You don't have any memory one way or the

other with regard to that particular question or

the particular answer on the form, do you?

A. No, no.

Q. Thank you, Doctor, I have no further ques-

tions. [134]

Mr. Davis: One other question, your Honor, I

should have asked.

Redirect Examination

Q. (By Mr. Da\T.s) : In the back of that form

that you filled out which was signed by Mrs. Mont-

gomery, I asked you if some of that was her

writing, but was part of that your writing on the

back of that form. Doctor?

A. May I check that again? (Witness examines

document.) My signature is on there.
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Q. All right, with regard to the words, "Excel-

lent" and so on, do you know who wrote that*?

A. I couldn't say. I assume that—well, I just

wouldn't want to say because it is printed and I

couldn't say for sure that I did it or Mrs. Mont-

gomery.

Q. From 3^our exainination of Mrs. Montgom-

ery, your physical examination, your conversation

at the time you were with her, was there any ques-

tion in your mind. Doctor, as a doctor, that there

was anything wrong with this woman?
A. At the time I examined her, no.

Mr. Da\is : That is all.

Recross Examination

Q. (By Mr. Gearin) : Doctor, you did not make

a mental psychiatric examination, [135] did you?

A. No, I didn't.

Mr. Gearin: Thank you, Doctor. No further

questions.

The Court: You are excused from further at-

tendance at the trial.

(Witness excused.) [136]

JOHN L. MONTGOMERY
i:)laintiff, recalled, testified as follows:

Direct Examination

Q. (By Mr. Davis) : Dr. Montgomery, Mr.

Gearin went briefly into your backgroim^d. How
long did you practice general osteopathy back East *?
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A. Well, I was an osteopathic physician for a

period of al^out tAvo years in general practice. Then,

as I related, I went back and took a residency in

a hospital to become a radiologist or what is more

generally known as an X-ray specialist.

Q. ^ATiat year was that. Doctor?

A. Well, that would prol^ably have been, let me
see, 1942, two years—1944—probably—before I

took my residency?

Q. When did you get your specialty. Doctor?

A. Oh, my specialty training, well, that is easier

for me to figure. I have been a specialist approxi-

mately ten years.

Q. When did you first meet Mrs. Montgomery?

A. I met Mrs. Montgomery near the end of my
internship, which would have been in 1942. I took

a vacation and went to this resort area where she

lived.

Q. Briefly, shortly after you met Mrs. Mont-

gomery, several months later, did you marry her?

A. Yes, there was a short courtship, and then

she came to Detroit, stayed with an aimt, and we
continued our courtship, annoimced our engage-

ment and became married.

Q. Where were you practicing, in Detroit later

on, or did you go to a smaller community?

A. Soon after we were married we went to a

smaller commimity.

Q. Where was that?

A. A community called Sx)ring Lake, Michigan,

on the West Coast of Michigan.
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Q. ^Yhere was Mrs. Montgomery bom and

raised ?

A. She was born and raised in St. James,

Beaver Island, Michigan, which is an island offshore

of the West Coast of Michigan, Lake Michigan.

Q. How long was she there, Doctor?

A. She went through high school there, after

which she came out and lived vdih a sister in a

larger community and worked at various and

sundry things, and she had returned again to her

home because of the lingering illness of her father,

and that was the time at which I met her.

Q. After you were married, you had two boys;

is that correct?

A. Two boys. They are eleven and thirteen.

Q. During the periods of the birth of the chil-

dren and so on, would you explain to the jury her

physical condition, her general health? [138]

A. Well, the first few years that we were mar-

ried my mfe and I—or I should say my wife was

subjected to frequent hospitalization by ^T.rtue of

the fact that we proceeded immediately to have a

family. She had a chronic appendix, and, not want-

ing that to flare up during pregnancy, she went in

the hospital right away and had an appendectomy

about the third month we were married. There-

after, she became pregnant, delivered our first child,

and as soon as her health returned she bcame preg-

nant again and became quite ill about the fifth

month and aborted and lost a girl. As soon as her

health returned, then she again became pregnant
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and delivered our last son. Do you want me to

continue through ?

Q. When did you move out to Oregon, Doctor?

A. We moved out to Oregon about 1950.

Q. Briefly, could you just tell the jury her

health condition up to that time?

A. Mrs. Montgomery had had one operation be-

fore we moved to Oregon, and she had had one

ovary operated ux^on. We noted after our arrival

here that the rain the first winter was depressing

to her. The times that it was most noticeable were

in relationship to her menstruation, particularly

after the menses, and she had two small children

to take care of at that time, and she became during

those periods agitated and depressed, and it was

hard to pin do\^ai just what the [139] reason was.

She also developed a facial neuralgia that was

superimposed u^^ on top of all this, and eventually

she had to have a surgical cleansing of an area of

infection in the bone.

Q. That involved her death; is that correct?

A. Yes.

Q. At the time. Doctor, just immediately prior

to going to the hospital in March of 1951, could

you explain to the Court and juiy what lier condi-

tion was?

A. Well, as I previously stated she would at

times become agitated and she was smoking two to

three packs of cigarettes a day, and at times she

would cry, or I might come home and find her cry-

ing and, oh, yes, and at times she felt that her,
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some of her own relatives had said things in the

past that upset her that were not true.

Q. Doctor, who was her attending physician at

that time, during that period of time?

A. The doctor who testified here earlier. Dr.

Joseph Cooney. He is primarily an internist, a

man that deals with diagnoses.

Q. When were you ad^dsed, or Avere you ad^dsed

that Mrs. Montgomery was going to ])e sent to the

hospital ?

A. The first time that she went to the hospital.

Q. In March?

A. In March, yes. Dr. Cooney suggested to us

that she ])e sent to the hospital because her agita-

tion was to such [140] an extent that he didn't

fee], from a medical viewpoint, that it fell within

his realm to manage it, and he would like to have

consultation.

Q. Did you agree to that. Doctor? A. Yes.

Q. What did Mrs. Montgomery feel about it?

A. She did not agree. She argued the point

vrith us and did not concur the first time, and so

we had to put it to her quite bhnitly that, v^ell, she

just had to go, and that's all there was to it.

Q. That was March, and that was for two days,

Doctor?

A. Yes, for two days of oliservation, following

which she came out, and she was over her resent-

ment towards us telling her that she had to go. She

realized that it was a good thing then, and she was

glad that she had gone in.
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Q. At that time was there a question involving

menstrual period. A question of menopausal, Doc-

tor?

A. If you are asking me about that x^articular

moment she was in a menstrual cycle at that par-

ticular time and day, I don't recall, but these

periods of depression were usually associated with

that time, and so it could well have been.

Q. How old was your wife?

A. My wife was, as I recall it at that time,

twenty-nine; however, we related this to a meno-

pausal situation despite her youth and because it

is well-established that, oddly [141] enough, the

earlier women begin their menses the later they go

through their change of life, and the later they

begin their menses the earlier they go through their

change of life. My wife had not begun her men-

struation until she was seventeen, and she gave a

history of having two sisters who had gone through

very early menopausal changes, in their late twen-

ties, early thirties.

Q. Who was it that decided in Ax:>ril—it was

just less than a month's time, wasn't it, that Mrs.

Montgomery was taken back to Holladay Hospital?

A. Yes.

Q. Would you explain why?
A. Yes, because again she became depressed and

agitated and would cry and would smoke cigarettes.

She was never an individual to drink heavily, but

if we went out socially I don't m.ean that she w^ould

get drunk. She would nervously drink her liquor
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and be excitable a coml)ination not of dninkenness

but a combination of this nervous agitation, smok-

ing cigarettes and putting her drink down and

talking in an agitated manner with people and

skipping from one subject to another in her dis-

cussion. Therefore, I talked it over with her and

with Dr. Cooney, and she agreed again that this

time to go back to the Holladay Park, and Dr.

Cooney referred her there again.

Q. Dr. Montgomery, at all this time, and I use

a layman's [142] language in it, was she mentally

deranged; was she doing things as how I would

understand—was she^—did you feel she was a men-

ace or dangerous or a mental ?

A. Oh, no, no, there was nothing about it that

was dangerous. Those things—mentally deranged

I would immediately conclude was some organic

thing like tumor pressure or previous injuiy to

her skull, some type of thing like that. It would

not have fitted in that category. In extreme psy-

chiatric situations like, for instance, with meno-

pausal situations, you have many depressive states,

])ut then you also have in psychiatric situations

some manic states in which category she didn't fit

at all.

Q. In April she was there for about two weeks

;

is that correct. Doctor*? A. Yes.

Q. Did the doctor at that time discuss with you,

or was she—I believe Dr. Coen's deposition said

they released her to you. Would you explain to the
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Court and jury how she was at that time when she

was out of the hospital?

A. I went and saw her daily. She enjoyed good

health. Her shock therapy which has been dis-

cussed previously, shock can be administered in

varying degrees depending upon the situation for

which you are treating the individual, and she was

always a])le to coherently talk with me. I was

aware of her shock therapy hj virtue of the fact

that she told me [143] Avhen I came into the hospi-

tal, "Well, I had shock therapy today an hour ago,"

or she had shock therapy the day l^efore, or she

would say, "I am due for a shock treatment next

Friday." She was not particularly perturbed. I

will retract that. She was perturbed on one thing.

She didn't like to be on the second floor because

on the second floor it is psychiatric, and they keep

the doors locked, l)ut the}^ have everything \i\) there

from alcoholics to people who are in cells and man-

acles, and she—it took her a while to acce]it the

fact that there were other people in there who

were like she was. At first she was upset to think

that she had been put in here vv'here there were

X)atients—she heard one patient screaming loudly

on her way to hydrotherapy. It upset her to think

there were patients like that in there, but once

she found she had freedom of the place, she could

play cards with these people, she found two people

that she knew who were in tliere, and she would

take me down to the solarium and introduce me
to the peojjle who were there that you could play
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cards Avith or checkers or smoke cigarettes and

talk, and, as I recall, I think they later—I am not

sure, but I thinlv they even gave her freedom to

go out and get a newspaper or something like that,

something of that order.

Q. After two weeks. Doctor, the question I

asked you Avas after two weeks she was let out of

the hospital; is that [144] correct? That would

have been in the latter part of April, 1951. Now,

what was her health condition after she was out

of the hospital up to October, 1954, generally?

A. Her health was good. She took to gardening,

and we started to take vacations in the muter to

break the monotony of the rainy situation, and we
started to go south into California and Mexico in

the winter and would usually take our children

along. She participated mth everything with me
socially, went to our staff meetings once a month

and dinners with the doctors and their wives, and

we went out socially everywhere together. She liked

to dance. We did a great deal of that.

Q. Doctor, did she take trips where she took

the children, for instance?

A. Yes, one summer then she took the car and

the two children and one of the technicians in the

hospital, and they drove east, and she and the chil-

dren visited vdth her mother and spent probably

two weeks there and then returned, proba]3ly gone

for the best part of a month.

Q. Was there any nervous condition after this
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time, or did she have trouble wi-th her menstrual

periods or an}d:hing of that nature?

A. Yes, she continued to have some trouble dur-

ing her menstruation and would be defuiitely edgy

during those times and prol^ably smoke a little

heavier but I couldn't [145] say that—certainly

there was no comx^arison to the way she had been

previously.

Q. In talking with Dr. Cooney or Dr. Dickel

or Dr. Coen, did you ever discuss the matter with

Dr. Dickel, to your knowledge, at that time?

A. No.

Q. Did you talk with Dr. Coen; do you recall?

A. I don't recall personally meeting with Dr.

Coen in the hospital or our going up to his office,

but I recall that we discussed it on the telephone

once and possibly twice.

Q. About your mfe's condition? A. Yes.

Q. At that time did he give you a diagnosis that

she was a schizophrenia, paranoid?

A. No, he did not state that to me. He talked

again in terms of nervousness, nervous exhaustion,

prostration; that it would be very good for her to

get outside and develop herself in the garden and

relax to take some of the burden of the responsi-

bility of the children from her and that typo of

thing.

Q. You naturally were interested in the welfare

of your mfe, weren't you, Doctor?

A. I certainly was.
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Q. Did you discuss mth Dr. Cooney and Dr.

Coen ?

A. Yes, most of my discussions would, of course,

have been [146] with Dr. Cooney because I would

see him around the hospital frequently.

Q. Dr. Cooney didn't know anything about the

Holladay Hospital situation did he, Doctor?

A. He had referred her.

Q. That's what I mean, but with Dr. Coen did

you have any conferences with him, discussions

mth him, to your knowledge? A. No.

Q. Other than the telephone? A. No.

Q. At the time the application for the Bankers

Union Life Insurance Company was taken out,

would you briefly give the background of how you

happened to take out this policy—you took out a

policy for yourself, didn't you? A. Yes.

Q. Would you l^riefly explain the background

of it?

Mr. Gearin: Your Honor, I don't think this

would be material unless it has to do with the exe-

cution of the application.

The Court: Objection sustained.

Q. (By Mr. Da^ds) : You have testified briefly

of receiving these forms. You do not know whether

it was in your office or whether it was mailed to

you or not; is that correct?

A. Mr. Graham brought those forms to us, but

I don't recall whether he mailed them or whether

he dropped them [147] off to the house personally.

Mr. Davis: If your Honor jolease, I would like
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to for this one purpose go into the backgroimd

briefly if I may have the right later on to lay a

matter of proof.

The Court: You would like to do what?

Mr. Davis: I would like to go into briefly the

background of the purpose of taking out this policy.

I don't believe it is pertinent.

The Court: I don't think so. I am going to sus-

tain the objection. I will let you make an offer of

proof later.

Q. (By Mr. Davis) : In filling out the applica-

tion, Doctor, some of this writing, Doctor, or the

printing on it, are you able to identify it, what you

filled in yourself or whether Mrs. Montgomery filled

it in or not?

A. It appears to me that a fair portion of this

is in my handwriting. It is so fine that there are,

there are some i^laces where I would have to debate,

and it is so long ago that I cannot definitely recall.

For the most part, I would say that a great deal

of it is in my handwriting; that we probably sat

down and went over this together.

Q. You filled out the forms. Now, who under-

lined the "nervous prostration"; do you know?

A. Oifliand I would say no to that, but first I

have to find it.

Q. It is 27. [148]

A. Well, all of the N's here, there are just two

letters to try to determine the handwriting from.

They are just No, and these N's appear to l^e made
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continuously. If they are, then they are not my
handwriting.

Q. When discussing it with Mrs. Montgomery,

you decided to miderline "Nervous prostration,
'^

didn't you, Doctor? A. Yes.

Mr. Grearin: Just a moment. Doctor. That w^as

highly leading. I ask that that be stricken and

the jury instructed to disregard it.

The Court: I think it is leading, and the jury

is instructed to disregard it.

Q. (By Mr. Da^ds) : What is underlined, Doc-

tor? A. Underlined is "JSTervous prostration."

Q. Do you know why it was underlined?

A. I would judge it was underlined

Q. No, I just want to know why; do you know
why it was imderlined ?

A. Because she was nervous.

Q. Well, is there any other—in the questions

that were asked in this series nny other place to

mark or underline with regard to this hospitaliza-

tion, in your ox^inion, or in your ^^dfe's opinion that

would cover the situation?

Mr. Uearin: We object to the opinion, your

Honor. The document speaks for itself. [149]

The Court : I think that is true. That is a mat-

ter of argument.

Mr. Davis: All right, your Honor.

The Witness: Do I understand

The Court: No, there is no question.

Mr. Davis: What did the eii'ect, what was this

underlining of "Nervous i3rostration," do you know
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what it was covering, what it was supposed to be

covering ?

A. I would know^ that it would be making an. ex-

ception in (e) which states epilej^sy, mental de-

rangement, nervous prostration, syphilis, and so

forth; that it would be making a notation of an

exception; that she put No because she knew she

didn't have all these other things as syphilis, epi-

lepsy and so on, but there was a notation under-

lined here because this was an exception.

Q. You do not understand my question, Doctor.

Did it apx)ly—to what period of time of illness or

sickness 1:

A. Oh, that she had nervous x^rostration I

Q. Yes.

A. It would apply to her condition several years

previously.

Q. All right, are you referring to the condition

that she was in the hospital? A. Yes.

Q. Then after underlining this, this was written

in below there, w^asn't it, in 28 ? [150]

A. "Nervousness, two years ago"?

Q. Correct.

A. "Complications, none; Results, excellent; at-

tending physician. Dr. Joseph Cooney."

Q. Do you know whether you filled that in,

whether your wife filled it in or w4iat, Dr. Mont-

gomery? A. No, I do not know.

Q. Then there was a suspension of the uterus

at what time?

A. The suspension of the uterus was aroiuid the
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same time. It may have been done just a little be-

fore that. In other words, that was not two years.

The suspension might have been three years.

Q. In filling out, working on this application,

Doctor, did you assist your wife, both of you assist

each other in filling it out"? A. Yes.

Q. Was there anything that you were attempt-

ing to conceal in this application from this insur-

ance company? A. No.

Q. This was just a straight life insurance,

wasn't it. Doctor?

A. jSTo, this wasn't straight life insurance. This

was

Mr. Da\ds : Just a minute. Your Honor, I should

not have asked that question, and I will make a

matter of proof on it. I am sorry, I should not

have. [151]

The Court: All right.

Q. (By Mr. Davis) : At the time this applica-

tion was filled in, would you tell the Court and

jury what Mrs. Montgomery's general health was

and her physical condition?

A. Why, her health and physical condition were

—couldn't help but qualify it as good. She had the

ability to do all her housework, to manage her two

children, to take our car and drive it to the store

and shop, to take a vacation, to go anywhere with

me socially, and I would just say that it was good.

Q. Was it any different, or, I mean, did you

have comi^letely normal relationships of husband

and wife, and was she a healthy w^oman?
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A. Yes, we had completely normal relationships.

Mr. Davis: I think that's all.

Cross Examination

Q. (By Mr. Gearin) : Doctor, referring to the

application where "Nervous prostration" is mider-

lined, what answer was given by you and by Mrs.

Montgomery to that question"?

A. ''No," because all the other things, syphilis

and so forth

Q. Did she have nervous prostration?

A. Did she have nervous prostration?

Q. Yes. [152]

A. Yes, I would consider that she had a—or a

tendency towards what would be qualified as nerv-

ous prostration.

Q. Can you give us an imqualified yes or no

answer with regard to this question : Did she or did

she not have nervous prostration?

A. If you could explain to me exactly what you

want to know by the word ''nervous prostration."

Q. Well, what did you think it meant by the

words "nervous prostration" in the application?

A. I think that "nervous prostration" means a

wearing down of the nervous system just the same
as you can wear down a knee with arthritis or a

heart mth overwork, you can wear down the nerv-

ous system.

Q. Is that what you had in mind when you and
Mrs. Montgomery answered that question?

A. Yes, we felt that she had had (if that is what
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you consider nervous i:)rostration) ; that she had had

a wearing down of her ner\'Ous system.

Q. That is why you answered ''No" to the ques-

tion: ''Have you ever had nervous prostration?"

A. I can't say that we meant—the "No" was in-

tended to cover all of these things asked. "No" cov-

ered all these other things, ])ut "Nervous prostra-

tion," being underlined, would indicate that she

had had some ner^^ous prostration.

Q. Would you take a look at question No. 27?

Do you have [153] question 27 there?

A. 27, yes.

Q. What does that say?

A. "Have you had or have you ever been told

you had or have you ever been treated for."

Q. Is nervous prostration under there?

A. Yes.

Q. What is the answer to that question: "Have
you ever been treated for nervous prostration?"

A. There is a "No" after it with all the others.

Q. Doctor, there was a time subsequent to her

being in the hospital that the children had to ]>e

put in boarding school; was there not?

A. Yes, we put the children in boarding school.

Q. Now, in connection wTith her condition in the

spring of 1951, you called in a psychiatrist at the

Holladay Park Hospital for what reason, Dr.

Montgomery ?

A. Would you repeat that, please?

Q. ^Yliy did you call in someone from the Hoi-
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laday Park Hospital in the spring of 1951 to take

care of Mrs. Montgomery?

A. As I recall, Dr. Cooney called in someone

from there, and it was upon his recommendation.

Q. Did you feel that in your field of medicine

that you were able to diagnose the scope of her

condition? A. My field? [154]

Q. Yes.

A. No, indeed. I am very limited in my field.

I am a radiologist.

Q. The same ^vith Dr. Cooney?

A. Pardon?

Q. The same mth Dr. Cooney?

A. Dr. Cooney felt it was out of his scope.

Q. Was she or was she not resentful of the doc-

tor putting her in the hospital, Doctor? Was she

resentful of doctors who put her in the Holladay

Park Hospital? A. The first time.

Q. How about the second time? A. No.

Q. I call your attention, Doctor, to the hospital

record signed by Dr. Cooney, notation 4-21: ''Hus-

band says there is still resentment about the doctor

who sent her in." Now, I take it that would be

incoiTect ?

A. I think that the resentment there nt that

time would have been toAvards Dr. Cooney l)ut not

towards— there was no resentment on her part

a]30ut going into the hospital at that time. There

were many doctors involved; not just Dr. Cooney.

Q. There were lots of doctors taking care of

her, I take it?
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A. Well, Dr. Cooney had referred lier, and we
know from the records that there were many con-

sultants on her. [155]

Q. Dr. Cooney did not perform the electro-

shock therapy, did he? A. No.

Q. At the time she was first in the hospital. Doc-

tor, did she have delusions ?

A. Not to my knowledge.

Q. All right, did she have any delusions the sec-

ond time she went into the hospital?

A. Possibly even on the first question I should

have requested again to go into what you mean by

delusions.

Q. Did she have a delusion about her sister and

mother-in-law, that they had tried to keep her in

turmoil, had told lies about her and had tried to

upset her and wreck your practice?

A. Yes, if that is what you mean by delusion.

Q How about the second time. Doctor?

Did she have delusions the second time?

Yes. A. I cannot truthfully recall.

Referring to specifically— I will give you

some examples, and you can tell us whether she had

delusions or not. Did she have delusions that a ser-

mon at the church was directed toward her?

A. Yes.

Q. Did she have delusions that there was an

armless war veteran behind her? [156]

A. I don't recall that one.

Q. Did she have delusions about throwing the

children in the pit in the zoo?
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A. That is difficult to answer. May I elaborate?

Q. Surely.

A. Not throwing them in, I don't recall that

after the incident, that she ever mentioned it again,

but I remember we went to the zoo while she was

feeling upset, and I lifted one of the children up so

they could see in, and it frightened her. She

screamed, thinking that the child was going to go

in, l3ut I did not interpret it that I was attempting

to throw the child in, ])ut I remember distinctly

that it upset her. I don't recall her referring to it

after that.

Q. Do you say that this condition is due to or

connected with the menopause?

A. Do I feel that it was?

. Q. Yes. A. Personally myself?

Q. Yes. A. Yes.

Q. Were you here when the Deposition of Dr.

Coen was read? A. Yes.

Q. Do you agree with this statement then, that

he could [157] not recall any reference to or con-

nection between the menopause and her mental

illness ?

A. Yes, I recall that in his deposition.

Q. Do you agree with Dr. Coen? A. No.

Q. Did you ever discuss with Dr. Coen sending

Mrs. Montgomery to the Twin Pines Sanitarium at

Belmont, California or the Livermore Sanitarium

at Livemiore, California?

A. I don't recall discussing that with Dr. Coen;

however, I might have discussed with him the pos-
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sibility of getting consultation ]3ack where I went to

school just merely because I knew the man, and he

might have countered ^\4th other various sugges-

tions.

Q. You discussed her condition with Dr. Coen?

A. Yes.

Q. Did you admit the possibility of Mrs. Mont-

gomery having been a schizophrenic?

A. I admit that as a possibility.

Q. Did you ever ask Dr. Dickel, Dr. Coen, or

Dr. Cooney what was the matter with Mrs. Mont-

gomery ?

A. Do you want me to take them collectively?

Q. One at a time. Did you ever ask Dr. Dickel

what was the matter mth your wife? A. No.

Q. Did you ever ask Dr. Coen what was the

matter with [158] your mfe?
A. I don't recall it as a direct question in that

order. I would have said that I discussed it mth
him on the telephone.

Mr. Gearin: I have no further questions, your

Honor.

Mr. Davis: There was one question, your Honor,

I wanted to ask him.

Redirect Examination

Q. (By Mr. Davis) : Doctor, when you filled

out this application form, did you know that your

wife was diagnosed as a mentally insane j)erson?

A. No.

Mr. Gearin: We object to that, your Honor.

There is no contention made of any insanity.
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Q. (By Mr. Davis) : Did you know that she

was a schizophrenic joaranoid?

A. I can't say truthfully that I knew that she

was. I could not deny that I might have discussed

it as a potentiality or a possibility.

Q. But in the over-all discussions that you had

had with everybody involved in the thing in filling

out this application fonn, based upon your discus-

sions and everything, you had done your l>est to put

down what you honestly believed what it Vv^as? [159]

A. Yes, l)ecause you miderstand that as an oste-

opathic physician and as medical physicians it is

somewhat like the C.I.O. and A.F. of L. You don't

always get along as institutions, but as individuals.

Dr. Cooney was not on the staff, nor was I, at Hol-

laday Park; therefore, in utilizing them as refer-

ring men there still is a wall, I mean, I was not

privileged to walk in there and ask a lot of ques-

tions, and so a great deal of my thinking was chan-

neled through the discussions with Dr. Cooney.

Q. There are here exhibits, the hospital records,

Doctor. AYlien was it that you first saw those hospi-

tal records? A. In your office

Mr. Gearin: That would be immaterial, your

Honor.

The Court: The question has been answered.

There is no contention that he saw them anyway.

The objection is sustained.

Mr. Davis : That is all.

Recross Examination

Q. (By Mr. Gearin) : Is there any reason why



170 Bankers Union Life Insu7'ance Company vs.

(Testimoii}^ of John L. Montgomery.)

you could not have asked Dr. Dickel what, in his

oxDinion, was the matter with your wife?

A. Why I could not have ?

Q. Yes.

A. Yes, because the case, as I understand, was

not [160] referred to Dr. Dickel.

Q. Was there any reason why you couldn't have

asked Dr. Coen what, in his opinion, was your

mfe's trouble'?

A. There is no reason why I could not have.

Q. Why didn't you?

A. As long as the infomiation was funneled to

me through Dr. Cooney

Q. VThy didn't you ask Dr. Coen, the psychia-

trist that was called in by Dr. Cooney, what was

the matter mth Mrs. Montgomery?

A. We discussed it on the telephone is all. We
did not sit do^^^l and direct questions.

Mr. Geaiin : That is all. Thank you.

Q. (By Mr. Davis) : You did discuss it on the

telex^hone, didn't you?

A. We discussed it on the telephone, yes.

Mr. Davis: That is all.

Mr. Gearin: That is all.

The Court: I thiid^ this is all the testimony,

isn't it?

Mr. Davis: Yes, your Honor.

The Court: Do you have any rebuttal, Mr.

Gearin ?

Mr. Gearin: No, sir.

The Court: Ladies and gentlemen, please re-
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member, do not make up your minds as to how this

case is to be [161] decided until you have heard the

arguments of counsel and the instructions of the

Court. You are now excused until ten o'clock to-

morrow morning.

(Thereupon, the jury retired at 4:30 p.m. for

the evening adjournment.)

(Thereupon, the jury having retired, John

L. Montgomery was recalled to the stand on

offer of proof and testified as follows:)

Direct Examination

Q. (By Mr. Davis) : Dr. Montgomery, would

you briefly advise how you happened to take out

this policy for your wife?

A. Yes. Mr. Graham, the agent for Bankers,

made many calls in my office trying to interest me
in this type of thing over a period of months.

Man}^ other osteopathic physicians, he pointed out,

in the State of Oregon, some of whom I kjiew and

some of whom I did not, had utilized his company.

Eventually we got to a place where my wife and I

felt that we should increase our policies or savings,

thinking of retirement, and we picked as a fi.gure

$30,000. Mr. Graham then brought in this policy,

and we discussed the phases of it, and it was pri-

marily a policy for retirement. It, of course, had a

life insurance feature added to it. He then sug-

gested to me that several other doctors that he had

sold this policy to had split the [162] premiums

with their wives in that it was primarily for your
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mutual l^enefit and retirement, that you could take

advantage of the fact that the premium would be

cheaper ^vith your wife being younger and a woman
because insurance rates are lower both on women
and younger indi^dduals.

Q. Go ahead.

A. We discussed it at home and decided that

that would be worth consideration and told Mr.

Graham to write the policy in that mamier so he

wrote the policy for $15,000 apiece on both of us

with the retirement age at age 65 when we would

receive ''X" nmnber of dollars. Because we were

both young and traveled and because we had chil-

dren, he recomaiended that we consider the double

indemnity factor, and because it was not a great

deal of addition we both took the double indemnity

factor, meaning then that we had each $15,000 re-

tirement policy with a double indemnity factor, and

this gave us the advantage of a cheaper premium.

Mr. Davis: That is all.

The Court: The offer is rejected.

Mr. Davis: At this time, your Honor, could I

make part of the record, this is an addition based

upon this morning's statement ]>y Mr. Gearin.

I didn't make a record of it at all, but it is my
understanding the Court is going to permit Mr.

Gearin to have the opening argimient and also the

closing argument? [163]

The Court: That is right.

Mr. Davis: At this time I would like to take

exception to the Court's ruling on that because
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merely by coming in and admitting some parts of

the allegations and then permitting them to have

the opening and closing would put them in the

same position as a plaintiff in bringing this action.

The Court: I think that the defendant has ad-

mitted the execution of the policy, and the burden

of proof is on the defendant. Therefore, I am going

to rule that since they have the burden of proof

they can open and close.

Did you see the interrogatories that I left with

]3oth of you? Mr. Gearin, have you any objection

to these interrogatories?

Mr. Gearin: Yes, sir, I think, your Honor, that

the question with regard to listing names of the

doctors is something that does not have to be wil-

fully witlilield, but the fact if they have treated or

consulted is a matter which, if they do not list the

doctor, Vvdll be deemed to be legal fraud, and it does

not have to l)e wilfully admitted. Other than that,

I think they are all right with the exceptions of

questions (b) and (c). There is no dispute but what

the whole testimony is that the answers were mate-

rial and that the defendant did rely upon them.

The Court: I do not know if they did or not.

You are the one who submitted those. I took them

right out of your requested instructions. You liave

six requested instructions, using the identical lan-

guage.

Mr. Gearin: If those are in there, then I am in

a poor situation to complain now.

The Court: I used your exact words.

Mr. Gearin: I did not know at the time t]io in-
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stmctions were i)repared as to what their testimony

would be as far as materiality or whether or not we
would rely upon it, and so I had to shoot every-

thing. It was all blank. Now, since both parties

have rested, I think I can state there is no issue for

admission to the jury as to either items (b) or (c),

of any of the interrogatories 1 to 4, inclusive.

The Court: I do not think that there is any

question that the other doctors were consulted, but

I am willing to give another interrogatory that

asks if the interrogatory was correct. That is the

plaintiff ^s view, that the interrogatory was an-

swered correctly, and I am willing to submit that

if you want that also.

Mr. Gearin: I think in fairness, your Honor,

then if that is in, then depending upon what the

answers are, we may present the matter again

under—I have forgotten the name of the case.

The Court : That is Chandler vs. Mutual Life of

Kew York. [165] Those cases look quite good, but

I think the plaintiff has the right to have it sub-

mitted. Do you want me to submit 2 altogether, or

do you want me to delete figure 2, or do you want

me to ask that question also?

Mr. Gearin: I think figure 2 and (a) should be

in there, your Honor.

The Court: Well then, if 2 (a) should be in

there, what difference does it make if (b) and (c)

are also answered because even if it is immaterial

how can that hurt you? The only thing it can do,

if they answer that it was material and that the
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defendant did rely on it, that strengthens yonr posi-

tion, doesn't if?

Mr. Gearin: That's right, but they might make

a mistake.

The Court: Because if they answer (a) that it

was mlfully false, under the Chandler case you

may be entitled to prevail.

Mr. Gearin: Will your Honor give another one

in 3, No. 29, asking was it true or false'?

The Court: I did ask them that: Was the an-

swer wilfully false.

Mr. Gearin : I don't think, your Honor, it has to

be wilfully false in order for us to prevail. If it

was false in fact, we are entitled to prevail. I am
talldng about interrogatory No. 3. [166]

Mr. Da\ds: I don't think interrogatory No. 3

should be in here on the basis of the others.

The Court: Why?
Mr. Da\ds: It says here. No. 29, "Have you ever

been ad^dsed to have a surgical operation." That

hasn't anything to do with it.

The Court: It uses the word in the disjunctive.

Mr. Da\ds: Yes, ''Or have you ever consulted

any physician for any ailment, not included in any

of the above answers." Well, your Honor, in above,

they listed above here nervousness and had the

attending physician up here.

The Court: That is your interpretation, but

their interpretation is that she failed to show in one

of the answers psychosis and that, ha\dng so failed,

she should have put it in down here.

The only one that I had difficulty with was No.
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27. I was going, on the basis of the testimony, I

was going to delete interrogatory No. 1, but the

only reason I am now going to submit it is because

of the testimony of your own witness. Dr. Mont-

gomery indicated that he interpreted it. According

to the company's own doctor, with the psychosis

there was no place to answer No. 27. All right, I am
going to give these interrogatories the way they

are. [167]

Now, 1 am going to tell you what I am going to

instruct. I am going to tell them that they are to

answer certain questions, and these are the ques-

tions they are going to be asked to answer. I am
going to tell them that the insurance company has

the burden of proof. Then I am going to give them

the ones about best evidence. Then I am going to

tell them the questions contained in the applica-

tion must be given their natural and normal mean-

ing; however, if there is any aml^iguity, that am]3i-

guity must be resolved against the insurance com-

pany because it is the insurance company that pre-

pared the application. However, that rule of con-

struction only applies in case a question is ambigu-

ous and not clear. There is an Oregon case, Purcell

vs. Washington Life Insurance Company, a case

that Mr. Frank Howell tried, I think, and it says

that the two constructions mnst be equally reason-

able, and if they are, then the construction most

favorable to the assured is the one that is to be

used.

I am going then to instruct it is the duty of all

applicants for life insurance or health and accident
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insurance to truthfully and completely answer all

questions contained in an application for insur-

ance. In this case the e^ddence is uncontradicted

that the plaintiff, an osteopathic physician and the

husband of Anna Grace Montgomery, the applicant

for the insurance, jointly [168] prepared the appli-

cation, and therefore, not only must the answers

truthfully and completely set forth all information

requested of her in connection with this applica-

tion, but it must also tmthfully and completely

reflect all the information of which plaintiff had

knowledge at the time of the application. There is

no objection to that?

Mr. Davis: No; that is correct.

The Court: Plaintiff and the deceased were

bound not only to state truthfully what she, in fact,

represented, but they were also ol^ligated not to

suppress or conceal any facts mthin their knowl-

edge which materially qualified the statements

made, for under the law a partial disclosure of facts

accompanied by a wilful concealment of qualifying

facts is not a true statement. Is there any objection

to that?

Mr. Da^ds: Other than this, your Honor, it

would have to be done wilfully, and it would have

to be material. The Court will cover the material

end of it, I assume.

The Court: A statement is made wilfully false

if it was untrue when made and was known to be

untrue by the person making it or causing it to be

made and 'if the statement was made deliberately

and of one's own choice. A statement is also made
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wilfully false if made recklessly without regard

to whether the statement is [169] true or false, and

if such statement is, in fact, false.

These are the only instructions I propose to give

in the case. I think they will cover it. Is there any-

thing else I

Mr. Davis: We are satisfied.

Mr. Gearin: No. [170]

The Court: Do you want to make a motion for

a directed verdict?

Mt. Gearin: I have submitted a written one,

your Honor. I think for the sake of the record the

defendant moves the Court for an order directing

the jury to return its verdict against plaintiff and

in favor of defendant on the groimds and for the

reason that it affirmatively appears without cjues-

tion that the plaintiff and the deceased, Anna
Grace Montgomery, at the time of the application

for insurance to the defendant, made answers in

the application which were made false, wilfully

false, and with regard to the answer requesting the

names of doctors who had been consulted for any

ailment as set forth in question No. 29, the names

of the doctors were not filled in, and even though

that may not have been done wilfully, it amounts to

legal fraud vitiating the policy.

The Court: I am going to take it under ad^dse-

ment. Is there any other instruction that you think

should be given?

Mr. Davis: I think the ones that you have read

are sufficient and which I will argue about.

The Court: That is perfectly all right. That is
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the reason why I have told you what the instruc-

tions are so you can gauge your argument accord-

ingly. [171]

Mr. Davis: Let me say this, your Honor, I as-

sume it is not necessary to reserve our rights. The

Court has advised us you are going to submit inter-

rogatories to the jurors, and we do take exceptions

to that.

The Court : You may have an exception. Is there

any other exception that you think you want to

have %

Mr. Gearin: Your Honor, I would not make
objection to any instruction that your Honor gives

since you have advised us what they are. I think

they fairly present the issues as long as the matter

is being presented to a jury; however, I thinly, your

Honor, since we have just got these interrogatories

a little while ago, I would like leave to present to

the Court another interrogatory along the lines of

No. 3 to ask only if the ansv/er was true or false.

Under the Chandler case, your Honor, they might

think they have to make it wilfully false, and they

may want to find they made it inadvertently or

something like that.

The Court: Do you want to do that on 3 and 2

both or jnst on 3, or do you want to do it on all?

Mr. Gearin: ISTo, I think, your Honor, to be fair

it only applies to the names of doctors. I think it

would unduly confuse the matter if we asked it for

all of them because I think you ha.ve to show it as

wilfully false insofar as the other items are con-

cerned. [172]
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Tlie Court: You just want 29 (a), "Was such

answer false?" (b) "Was such answer wilfully

false?"

Mr. Gearin : That would be fine if we could have

it that way, if it can be just typed in above.

The Court: No, we mil do that over. Mr. Davis,

vdiat have you got to say?

IsLt. Davis: Your Honor, as I said, v^e object

to 29.

The Court: I know that, iDut I think under the

Chandler case he is entitled to that, except doesn't

the Chandler case use the language of wilfully

false in connection with fraud? Don't they say that

fraud is imported l>y the failure to use that lan-

guage ?

Mr. Grearin : I think the words are it amoimts to

fraud.

The Court: Legal fraud.

Mr. Gearin: The fact that you do not disclose

amounts to fraud, that fact in and of itself.

Mr. Da^ds: I think the Chandler case says that,

your Honor, hiit that Chandler case has to be con-

sidered, the doctor took this man's tonsils out, and

here he is over here taking treatments for tubercu-

losis, and although the Couii; said the man didn't

know that he had tuberculosis so we won't consider

that, yet, he knew mthin his mind that there was a

doctor over here treating him for tuberculosis, your

H:onor. [173]

The Court: You can argue all you want that Dr.

and Mrs. Montgomery answered this question hon-

estly and correctly because you have got a question
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about the treating physician, and you can also

argue the two methods of construction, but that is

not the point. I think he is entitled to have his

theory of the case presented to the jury. If you get

a judgment here, you want a judgment that is

going to hold up.

Mr. Davis: I sure do, l^ut I want to try to at

least get a judgment, your Honor.

The Court: The jury is not going to make very

much diiference between false and wilfully false,

I think.

Mr. Davis : I think that is right.

The Court: I think he is entitled to have it. I am
going to put it in. Three will be, "Was such answer

false 1" Then I am going to give the other three.

We will recess until tomorrow morning at ten

o'clock.

(Evening recess taken.) [174]

December 10, 1957, 10:00 a.m.. Trial Resumed

The Court: Ladies and gentlemen, all the testi-

mony having been admitted yesterday, we will now
hear arguments by counsel and instruction of the

Court. Mr. Gearin.

Mr. Cearin : If the Court please, ladies and gen-

tlemen of the jury, the case has been rather short,

and the evidence, I think, is fresh in your minds,

and I will not dwell uj^on the evidence.

The first question you must decide is what was

the condition of Mrs. Montgomery, and I think the

evidence satisfies you, from the doctors to whom
she was referred, that her condition unfortunately

was a mental illness. She had been diagnosed by
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the psychiatrist in charge who had seen her at Hol-

laday Park Hospital, as schizophrenic, paranoid.

There is no doubt about that. No one seriously con-

tradicts the opinion of the psychiatrist or of the

hospital records. The hospital records show, and I

do not think it will serve any purpose to review it

at great length, the imfortimate situation in which

Mrs. Montgomery found herself. Although this is

not a proper thing for a doctor to discuss, it is one

of those things that I think you mil be satisfied

from all the evidence that the company, before it

insured the lady for the $30,000 had a right to know
about. This was not a nervous condition. Dr. Cooney

and Dr. Montgomery felt that the situation was

[175] so unusual, it was so serious, that they were

not able in their profession to take care of her.

They had to send her by ambulance to the Holladay

Park Hospital. You will find on seeing the hospital

records that she was to be placed under restraint,

if necessary; that she was in the Psychiatric Ward
with the doors locked. She had to have electric

shock treatments. Now, her health at the time was

serious, a serious mental illness. I do not think

there is any question about it. Again I say it was

nothing of a nervous nature l^ecause if it had been

Dr. Cooney would have been able to take care of

her.

Dr. McGee performed no neurological examina-

tion. He performed no—I mean, no mental exam-

ination at the time of the application for the pol-

icy. The company had no knowledge of her condi-

tion. It is true that Dr. McGree himself from his



John Lyle Montgomery 183

social acquaintance with the Montgomerys knew

that she had ]3een to Holladay Park Hospital, but

his knowledge on the outside certainly cannot be

charged to the company because he did not tell you

that question was ever discussed between him and

Mrs. Montgomery, the question of doctors. We
know that she was treated by Dr. Coen, Dr. Dickel.

They were her treating doctors. Dr. Cooney had

been merely the originating doctor. It is the same

situation as if you go to your family doctor, and he

says, "There is something the matter with you.

I [176] don't know what it is. I am going to send

you to a specialist," and the specialist finds out, and

he tells you and your family that you have a cancer.

It is serious. You go to the life insurance company

and you say— they ask you, "What doctors have

you seen?" You say, "I saw only the family doc-

tor." I think that all of you would feel, to be fair,

that you should have told the company, "Well, I go

to the family doctor, but he sent me to a specialist,

and the specialist made these findings."

Now, I say again this was not a nervous condi-

tion. Neither was it a condition associated with the

menopause because Dr. Coen when he testified by

deposition, you mil recall at that time said he has

no memory, no record of any association between

the two.

The next question is: Did tlie deceased, Mrs.

Montgomery, know this. We know tliat there was

some sore of ?n understandhic:" or agreement or

some discussion between Dr. Cooney and Dr. ^font-

gomery to keep the true nature of this from IMrs.
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Montgomery so she wouldn't become more dis-

turl)ed. However, she did know that she was in a

Psychiatric Ward at the hospital, and, according to

the records, she had a great resentment for the doc-

tor that sent her in there. She knew she was taking

shock treatments. She knew that is the place where

she was. According to Dr. Montgomery, she said

she finally found out the [177] x^eople were there

for the same thing that she was.

The next question: Did Dr. Montgomery know

about this? Certainly he did. He knew that the

thing that bothered and trou]>led his wife was be-

yond his ability to cope mth. He Iviiew although, as

I say, he has had general practice, he was in charge

of a hospital at one time, it was also beyond the

a]:)ility of Dr. Cooney, the family physician. He
talked to Dr. Coen, the psychiatrist. Her condition

was discussed, and he admitted the possibility that

she might have been schizophrenic.

The question is: Did the applicant and did Dr.

Montgomery make a full, fair, and honest applica-

tion to the company? Did they come forward in

good faith and say, "Well, we have had the family

doctor, and there is something we think you ought

to know.''

You will have certain interrogatories, certain

questions and answers that you members of the

jury are going to be called upon to answer yes or

no ; true or false. You will have the application, and

it is verv obvious to me that there was no full dis-

closure.

Another item in this case that you are going to be
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called upon to answer is whether or not this was

material, whether the company relied upon the rep-

resentations made. Of that there is no dispute. Dr.

Lee's testimony has been taken, and he has told us

by deposition that had the [178] company kno\¥n

that, certainly a policy would never have been

issued.

So the real question is: Were the answers true

or false, and on that I am not going to argue any

longer because I think that inside the mind and

heart of the impartial individual there can be no

question that something was concealed, something

was held back.

Then the fourth T)aii; of my address to you, and it

is really not an argimient, I don't feel that an argu-

ment is necessary, I just want to review these facts

with you, and that is the question why'? Now, that

is always asked in a case because it has some bear-

ing upon the motive. Why was the application made

out this way? I am not going to tell you or make

any personal accusations against Dr. Montgomery.

Certainly the illness of his wife was something that

was very unpleasant. It vvas something—it was a

family tragedy, that is what it was. There is no

question a]>out it, the mother of two children ha^dng

a serious mental illness, the children in boarding

scliool and she having to be placed under restraint,

if necessary, ])ut we know this, and I think this is

very impoii:ant. The reason why the application

Vfas executed the way it was, we know from Dr.

Cooney's testimony that they tried to conceal from

Mrs. Montgomery her true condition. She must
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have had some inkling about it. Dr. Cooney told us

[179] that she made the first diagnosis herself, and

she was worried about the condition that her two

sisters had been in.

Now, Dr. Montgomery had the application. He
took it home, and he and Mrs. Montgomery filled

out the application. Is it not reasonable to assume

that under those circumstances Dr. Montgomery

did not want to put on the application in front of

his \Yite the true fact that she was suffering from

this mental illness? We know that they tried to

keep that from her, and then when they had the

application home and he was going over it, you can

see the natural reluctance that he as a husband and

father of her children would have to put down, say

to his wife, "Honey, we have got to put down here

that you have been mentally ill." He couldn't do

that. That is the reason why, I submit, that was not

done. There is no question that Dr. Montgomery

knew that his mfe, something serious was the mat-

ter mth her, because his profession could not han-

dle it. We know that he wanted to conceal it from

his wife, and to do that necessarily he had to con-

ceal it from the company because they made the

application together.

Now, that being the case, we think that it is not

fair; it is not just, but, to the contrary, the only

true verdict that you can reach is that the niaterial

facts v/ere withheld, were not correct, and it was

done [180] deliberately. The motive for it I have

tried to explain to you, and I think that is a rea-

sonable motive to take, ]3ut, certainly, the company
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should not be held responsible because the company

did not know of her tiiie condition, and the com-

pany would not have issued a policy. When the

true facts became known, a refund of premiums

with interest was made, and I think that is just

where we ought to leave it.

This is an unfortunate family tragedy, l:)ut it is

something that the company should not l^e com-

pelled to pay because it did not know the facts, and

the reason it didn't is because, I submit, that the

doctor did not want to fill out the application with

his wife and have it downi in black and white in

front of her that she Avas suffering from this seri-

ous mental illness of which there is no disjiute

whatsoever. Thank you.

The Court : Mr. Da^ds. [181]

Mr. Da^ds: If your Honor please, ladies and

gentlemen of the jury, during the course of this

trial I felt it, and I am sure that you felt it—there

are two things that I felt, but one of them was this,

that we were on the defensive some way. How we

got on that defensive I don't know, but when we
filed this lawsuit it was filed in court, and the an-

swer set up and the issues brought up, and we
were the plaintiff. You have been on juries before

where the plaintiff goes ahead with his case, and he

takes the offensive in the case, but in this case it

has now developed so that there is the admission of

an insurance policy, there is the admission of

everything. There is the admission of accidental

death. Eveiything has been admitted, and based

upon that, the insm^ance company takes over the
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burden. Judge Solomon is going to instruct you on

the burden of proof and the duties of doctors, but

yet, as I have sat here and the witnesses have all

come in here, suddenly they were coming for the

insurance comxoany, and I felt that we were on the

defensive. We are not on the defensive, ladies and

gentlemen; we are not on the defensive at all. We
are still on the offensive. We feel we are right, and

that is why we brought this action up in court,

suing for this insurance policy. I believe that you

all agree that we have the right to do it if we feel

we are right, and if we are wrong you are going to

tell us. [182]

That is one feeling I have, and another feeling is

this, and I couldn't quite determine what it was but

there seemed to ])e something lacking, something

—

wtI], I don't Iviiow, I think of the word "cold" and

no waiiiith to it, no personality to this case. Some-

thing w^as lacking, and I couldn't figTire why, but do

you realize, I think this will be the only case you

will ever sit on that all the witnesses including the

depositions, all six witnesses Avere doctors. I am not

critical of doctors. I haven't any criticisms at all,

l)ut doctors deal in life and death. Everything is a

matter of fact to them when they talk about things,

but v/e feel a certain amount of warmth to it. The

doctor takes it as a matter of fact.

On the witness stand I believe that every doctor

and everybody has testified truthfully here to the

best of their aliility, but they were talking to you

and they were talking to me in a field like, well, this

was not a nervous condition or this was not from
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the central nervous condition, this was an organic

thing, things of that nature, and I think for that

reason there was a sense of frustration as far as I

was concerned, and I think you noticed it in my
examination and the impatience I had to show to

you that we are right.

Those are two things, l>ut I want to get down to

what Mr. Gearin has said, that he feels the reason

why [183] this policy was filled out falsely, the

Court will instruct you it has to be wilfully false ; it

has to be a deliberate intent to defraud this insur-

ance company and something that we have done

wilfully, wrongfully, or so recklessly as to be wil-

full or wanton.

Put yourself in the position of, I think, Dr.

Dickel. In my opinion, he testified that if he was

filling out this application foim what he would have

done himself personally as a psychiatrist, what he

would have filled out, and when you go to the jury

room I wish you would look at these and study

them. Look at this insurance policy. This is not

just an ordinary life insurance policy. It is a policy

which has a Twenty Pay Life, and I think all of

you know what that is, and there was a retirement

feature, a program that is something—you mil no-

tice up there the amount; you will notice the pre-

mium that was paid for it. It was based on twenty

years paid up, on twenty years retirement basis.

It was not a straight life like we think of a straight

life insurance policy. The reason I bring that up,

why take out that policy if you are going- to wil-

fully intend to defraud the insurance company?
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Why not just take out a straight life insurance pol-

icy if you are going to do that ? When you take this

policy in with you and these applications mth you

which are attached to the policy, you will notice

when you look this policy over [184] on the second

page where it says, "Entire Contract," I would like

to have you read that. Take this application form

that was filled out by Mrs. Montgomery and the

doctor, and you have heard it many times. We have

talked about it many times and we have gone over

it many times, but this application form, it involves

basically this one point up here which lists the vari-

ous elements under one section

The Court: I have a telephone call from Lo^

Angeles. Is there any objection if Mr. Davis talks

without my being present?

Mr. Gearin: I would prefer to have the Couii:

here.

The Court: All right.

(Short recess taken.)

Mr. Davis: Mr. Gearin has said he couldn't

hear me, and 1 may speak up a little louder just

for Mr. Gearin 's benefit, but I wanted you to look

at this application fonn. We have talked about it

a great deal, and I want you to do just exactly as

Dr. Montgomery and Mrs. Montgomery would do,

to put yourself in the same position. I do not want

you to think that I am quibbling with words or

qui]:)l)ling with anything. I just want to have you

look at this application form and see if Dr. and

Mrs. Montgomery did something that was wilfully

false with an intent to deceive this insurance com-
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pany. Right under here they have [185] underlined

nervous prostration. You have seen it, and you \vill

see it underlined here. They put the word "No"

down. Well, you don't want to admit to having epi-

lepsy, syphilis, mental derangement and everything

else. They have miderlined that, and they brought it

to the attention of the insurance company, and

there it is, nei^^'ous prostration.

Dr. Dickel himself, who is a trained psychiatrist,

who had seen Mrs. Montgomery and had gone

throuaii the records, said that if he was doing it

2:)ersonally himself he w^ould mark nervous prostra-

tion, and I leave it up to you what you would have

marked or what you would have done to bring it to

the attention of the insurance company.

Down in here they mark the words "nervousness,

two years ago." Now, actually, ladies and gentle-

men, it had been three years and six months before,

and the longer you have been out of treatment or

the longer you have been out of a hospital the better

risk you are for the insurance company. It is a bet-

ter risk. I realize that; we all realize it. An insur-

ance company couldn't cover everybody that had

cancer. They can't do those things. It's a question

of risk that is involved. It is a question to avoid

people from deliberately, as Mr. Gearin said to you,

a person that is dying of cancer, their first thought

is to protect the family, [186] and a man that

knows he is dying of cancer may go on and do it

to try to protect his wife. They are not entitled to

have insurance coverage at that time. We all know

that, but did Mrs. Montgomery—did they feel, was
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there any contention that she was a bad insurance

risk? Did they do anything deliberateh^, or did

they do anything wilfully ? Did they intend, and did

they know that Mrs. Montgomery was going to lose

her life in an accident? Did they know any of these

things? Was it a question of defrauding the com-

pany? It is a question of risk.

It says here two years ago, and if they had put

three and a half years ago like it would have l^een,

she would still have been a better risk, but they put

two years, I don't know why unless this, that she

had made a good, an excellent recovery. It says,
*

'Results," and Dr. Joseph Cooney it says under,

''Name of attending physician." It doesn't say,

"Name the attending physician and nauie all the

consultants." It says, "Name the attending physi-

cian," and if they want to check with Dr. Cooney

or ask him about this, there it was.

Now, if they wanted to defraud this company, if

they did this deliberately and wilfully, like the

Court will instruct you, why even put nervousness

do^vn or why even mark nervous prostration or why
even put Dr. Cooney 's name there. They don't know
whether they [187] would have contacted Dr.

Cooney. The hospital records are there. There isn't

any place in this application that says, "Have you

been depressed within the past ten years?" There

is nothing in here.

Now, the next question tho.t they ask is this, and

I want to read it to you, it is right underneath this

part where they filled in the nervousness: "Have
you ever had or been ad^dsed to have a surgical
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operation or have you ever consulted any physician

for any ailment, not included in tlie al:)ove an-

swers?" They put it down there, ladies and gentle-

men. It is our contention that they gave full notice

to this insurance company. If you do not think so,

then we are not entitled to a verdict, if you think

we have done something that has been wilful and

wrong, l)ut I don't want you to get the feeling that

we have been on the defensive, it is not right, bnt I

have gotten that feeling just by— Tilr. Gearin has

done a wonderful jol) in the i)resenting of this case

to joresent us as if we have done something A^a'ong

to be here in coui-t. I do not think that is right, and

that is why I want you to look this over and

study it.

This insurance company made no effort to check

with anybody. They didn't check with Dr. McGee,

with Dr. Cooney, or anybody else. They just said,

"No, we are not going to pay this client." [188]

Dr. McGee filled this out, that portion here. Did

Mrs. Montgomeiy, did Dr. Montgomeiy know she

was going to die in an accident? Did they expect

her, that she was going to have a short expectancy

of life? Does it mean that every person that has

had a nervous breakdown or a woman that has had

trouble, does that mean that her span of life is lim-

ited? Does that mean that every person in the in-

sane asyhmi will never get well? Does that mean
that their risk is extra and any woman because she

has had shock treatments she is through for life;

she cannot get insurance? I don't think so. I don't

think Dr. Lee from Denver, who was a physician
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and surgeon of the coi^poration and naturally has

an interest, would say that. He agreed in his depo-

sition that he couldn't say it was mental derange-

ment or nervous xorostration. He said he couldn't

say, ]3ut yet Avhat they want you to do, to put down

mental derangement here when they know she was

not mentally deranged. It was not an organic thing.

Do we have a duty, ladies and gentlemen, to write

back here, write a letter and say, "My wife was in

the hospital for two weeks. She had had a nervous

l)reakdoA^Ti, and she had had shock treatment?"

The Court will say there is no duty except to fill out

this application as honestly and as truthfully as

you can. If we did not do that, we are not entitled

to recover. We should [189] not be in court. But I

say this, that, in my opinion, after you have looked

this over, that the insurance company has acted

arbitrarily, and they have refused to pay something

because their application probably is not appro-

priate. If they would put in here, "Was there a

diagnosis or a possibility that you have schizophre-

nia, paranoid," do you think that Dr. Montgomery

would have not put that in? Why did he Avant this

policy? What was the purpose of it? The pur]>ose

was not for her death, to be unjustly enriched be-

cause he had knowledge that nobody else knew

about. That was not the purpose of it. You read

this policy, and you mil understand by that.

It is an unfortunate tragedy. It may be that you

are not satisfied, and all I can say that I felt a]3out

the doctors, all I can say is this, that, as I said be-

fore, if you had to be in court yourself and you
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liad to go through this when you feel you are enti-

tled to it, maybe altogether you would not be the

best witness, and I feel the doctors in a way, in

going over this whole case, I don't know if they de-

scril^ed it to you or not, but I can say that Dr.

Dickel in his fairness and in his honesty and what

he knew about it, I think he told you the story.

We have the policy, but I don't mean to argue.

You have heard all of that. Mr. Gearin will have a

chance to answer all my arguments. I know he mil

do an [190] excellent job, but I still hope you mil

feel we are in court and have the right to be in

court and why we feel that the insurance company

has the duty to pay this claim. Thank you.

The Court : Mr. Gearin. [191]

Mr. Gearin: I am going to answer veiy briefly

the argument that Mr. Davis has made to you.

First of all, he mentioned the witnesses. The

Avitnesses were practically all called by us because

we wanted the full facts to ]:)e brought l^efore the

jury. The only doctor witness we did not call was

Dr. McGee who did not make the neurological ex-

amination, did not m.ake a mental examination, and

could not remember, because of the passage of

time, questions and answers that were made and

conversations that he had Avith Mrs. Montgomery.

The witnesses do not belong to anybody. You are to

decide this case on all the facts from both sides

fairly and impartially.

Mr. Davis complains that there Vv^as no warmth
in this case. We are asking you to decide the case

not upon any feeling of warmth because the sjmi-
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patliies anyway are all with Dr. Montgomery even

if it were not for the fact he was sharing on the

insurance policy. We are asking you to decide this

case on the cold facts im]3artially and without any

warmth of feeling, passion or prejudice for or

against an insurance company or corporations or

defendant's ability to pay or anything like that. We
ask that you decide the questions that will l>e j)ro-

pounded to you coldly, impartially, and fairly.

N"oAV, aliout Dr. Dickel. Dr. Dickel was a trained

[192] psychiatrist. Certainly, since he admitted that

the lady had a mental illness, he certainly would

have x)ut something down in the application to put

the company on notice. He certainly would have

told about the doctors because one of the questions

that you are going to have to ask is the question

which calls for the doctors that the applicant has

consulted, not treated. You will find the word "con-

sulted." That is what the company wants to know.

For example. Dr. Burke was the attending physi-

cian for a year when Dr. Cooney had his heart

attack. Dr. Coen was the only doctor outside of Dr.

Dickel—neither of their names were mentioned

—

who treated the lady in the hospital. They had sole

care of her. We were not advised of that. Now, if

it was nervous prostration, if it was, they answered

No to the question. If it wasn't nervous prostra-

tion, we have asked, "Have you consulted any phy-

sician for anything that you have not told us about

before?" And the answer is No, plain and simple.

It is a No answer. For example, the question 27:

"Have you had or have you ever been told you had
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or have you ever been treated for—" and they list

epilepsy, mental derangement, ner^^ous prostration,

syphilis, paralysis, convulsions, fainting spells. The

answer is No. They could have put Yes, nervous

prostration. They say in the next question Nerv^ous-

ness. Is this [193] ner\"ousness ? We all know that

people get nervous, but nervous people don't have

some serious mental illness that requires hospitali-

zation and attention of Dr. Coen and Dr. Dickel.

Next: ''Have you ever had or l)een advised to

have a surgical operation or have you ever con-

sulted any physician for any ailment, not included

in any of the above answers (if yes, give full par-

ticulars)." They could have Avritten there HoUaday
Park Hospital

;
yes. Dr. Coen

;
yes. Dr. Dickel.

Next question: "Are there any additional facts

or special circumstances knoT\m to you which might

affect the risk of insurance on your life, and of

which the company should be advised?" Dr. Mont-

gomery is a doctor. He is entitled to practice in this

state. He is a doctor. Is this so commonplace, is

this so frequent, as counsel would have you believe,

that it is something like ha^dng your tonsils out,

appendix, something like that? No. This was seri-

ous, so serious, again I repeat, that Dr. Cooney and

Dr. Montgomery felt it w^as entirely beyond tlieir

ability as physicians and surgeons to treat her. She

had to go to a special ward in the hospital. The

compan}^, I think you will all agree, has the right

to choose who it will insure and who it won't.

I mean that is a personal matter. You pay a pre-

miimi, and the agreement is if something [194] hap-
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pens to you you are going to get $30,000. The com-

pany has a right to accept you or reject you. It is

the same way that you want to go and l3uy a radio

or television set, you can go down, and buy it if you

want to. The company has the right to accept you

as an applicant for insurance if you answer these

questions. They have a right to rely upon the an-

swers that the applicant makes, and we are criti-

cized because we didn't go and check with Dr.

Cooney. According to the application, there wasn't

anything that would affect the risk, and Dr. Lee

told you that. He said on this everything appeared

to be in order, and one of these, it said nerv-ousness

before and after surgery, but lots of people are

nervous before they are operated upon, and lots of

people are nerv^ous after, but we are not even talk-

ing about that. We are talking about what Dr.

Dickel admitted was mental illness. That is what

we are talking about, and the company has the

right to be fully advised, and the applicant is under

an obligation to lay his cards on the table and say,

''Well, I think I am in pretty good shape. I think

you ought to know this." It is not being unfair to

require that the applicant make a full, honest, and

open disclosure. They don't claim any mistake or

anything like that. They said, "We said Nervous-

ness." That includes a serious mental illness, has

been diagnosed as schizophrenia, paranoid, which is

[195] serious, and it is something that does not hap-

pen to many people, and it is something which we
feel in all honesty that they should have told the

company about.
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Thank you very much. [196]

Instructions to the Jury

The Court: Ladies and gentlemen of the juiy:

Unlike most of the cases in which you have sat as

jurors, you mil not be called upon to return a gen-

eral verdict either in favor of the plaintiff or the

defendant, but you mil be called upon to answer

certain interrogatories that I propose to submit to

you.

As I told you at the commencement of this trial,

the insurance company admits that it issued the

policy, but it claims that it is not liable thereon l>y

reason of certain false statements made by the de-

ceased and her husband, the plaintiff in this case,

in their application. Therefore, the defendant insur-

ance company has the burden of proof; that is, it

must prove the various questions that I will pro-

pound to you, hy a preponderance of the evidence.

Preponderance of the evidence does not mean the

greater number of witnesses but the greater weight

and the convincing character of the evidence that is

introduced. In other words, you are not bound to

decide in conformity with the declarations of any

number of witnesses which do not produce convic-

tion in your mind, as against the lesser number or

against a presumption of law or evidence which sat-

isfies your mind. The direct testimony of any wit-

ness to whom you give full credit and belief is

[197] sufficient to establish any issue in the case.

Every mtness is presumed to speak the truth. Tliis

presmnption, however, may be overcome by the
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manner in which he testifies, the character of his

testimony, or by evidence affecting his character or

motives or by contradictory evidence. If you find

that a witness has testified falsely in any one mate-

rial part of his testimony, you should look vnth

distrust upon the other e"\4dence given by such wit-

ness and, if you find that any ^^dtness has wilfully

testified falsely, it mil be your duty to disregard

entirely all evidence given hy such witness unless

it is corroborated by other e^ddence which you do

believe. The testimony of a witness is said to be

corroborated v\^hen it is shown to correspond with

the testimony of some other mtnesses or comport

with the facts otherwise known or established by

the evidence.

The niles of evidence ordinarily do not permit a

witness to testify as to his opinions or conclusions.

An excex^tion to this rule exists in the case of an

expert witness. A witness who, hy education, study

and experience, has become an expert in any art,

science or profession, may state his opinion in a

matter in which he is versed and which is material

to the case, and he may also state the reasons for

such opinion. You should consider each expert opin-

ion received in evidence in this case and give [198]

it such weight as you think it deserves. Such opin-

ion will be judged upon the same basis as you would

judge the opinions of lay persons Avho have testi-

fied, except that you are entitled to give it more

weight if you decide that, l>ecause of the experience

and training of the expeii:, his opinion is more

likely to be accurate than that of an untrained j)eT-
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son. You may reject the oi^inion of an expert wit-

ness entirely if you think the reasons given in sup-

port of it are unsound.

Any fact in the case may be proved by direct or

indirect evidence. Direct evidence is that which

tends to prove a fact in dispute directly without

any inference or presumption and which, in itself,

if true, conclusively establishes the fact. If a wit-

ness testifies to a transaction to which he has been

an eyewitness, that is direct evidence. Of course,

you have e^ddence of that kind in this case. Indirect

or circumstantial e"\ddence is that which tends to

establish a fact in dispute by proving another and

which, though true, does not in itself establish a

fact but affords an inference or presumption of its

existence. That evidence is also before you in the

exhibits and in the testimony of the doctors given

concerning the condition of this woman, the treat-

ments that were given. You also have that kind of

evidence. It is, however, indirect e^ddence. Some-

times, [199] indirect evidence may be stronger, on

account of the inferences which may be drawn from

it, than the testimony of eyewitnesses.

You should look with caution upon the oral ad-

missions of a party as that kind of evidence is sub-

ject to mistake. The party himself may be misin-

formed or may not have clearly expressed his mean-

ing, or the witness may have misunderstood the

party.

You will have with you in the jury room these

interrogatories. As I have said before, these inter-

rogatories are to l^e answered honestly and fairly,
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without sympathy, bias or prejudice either for or

against the plaintiff or the defendant. You are not

to figure out on the basis of these interrogatories

how they will aifect any judgment that might be

entered. The interrogatories read:

"We, the jury, make the following answers to the

special interrogatories submitted to us relative to

the application filed by Amia Grace Montgomeiy

with the Bankers Union Life Insurance Com-

pany": Interrogatory No. 1, and that is in the cen-

ter of the page, as follows: Item 27 which was

taken from the policy and reads:

"Have you had or have you ever iDeen told you

had or have you ever been treated for:

'(e) Epilepsy, mental derangement, nervous

prostration, syphilis, paralysis, convulsions,

fainting spells? No.'" [200]

Then you are asked to answer these questions

Yes or No:

"Was such answer wilfully false?" Answer Yes

or No.

"Was such answer material?" Answer that one

Yes or No.

''Did the defendant rely on it?" Answer that one

yes or no.

The questions contained in the application, that

is, "Have you had or have you ever been told you

had or have you ever been treated for: And these

lists of items as well as the other statements ap-

pearing in the application about which you will be

asked, these questions or statements contained in

the application must be given their natural and
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normal meaning. However, if there is any ambi-

guity in the meaning of any question or statement,

that ambiguity must be resolved against the insur-

ance company because it is the insurance company

that prepared the application. Likewise, words

and statements susceptible of two reasonable con-

structions should be given the one most favoral)le

to the applicant. However, this rule of construc-

tion only applies to statements or questions that

are ambiguous or not clear. Do I make that ]:)er-

fectly clear to you? If the statement is clear, you

will give it its natural and nonnal meaning. If the

statement is am])iguous or [201] is susceptible to

two reasonable constructions, you give it the con-

struction most favorable to the insured. That is,

you construe it against the insurance company.

It was the duty of all applicants for life insur-

ance or health and accident insurance, including

the insurance that was applied for in this case,

to truthfully and completely answer all questions

contained in an application for insurance. In this

case, the evidence is uncontradicted that the plain-

tiff, that is, I)r. Montgomery, is an osteopathic phy-

sician and was the husband of Amia Grace Mont-

gomery, the applicant for the insurance, and that

they jointly prepared the application. Therefore,

not only must the answers truthfully and com-

pletely set forth all information requested of her

in connection mth this application, but it must

also truthfully and completely reflect all the infor-

mation of which the plaintiff, himself, had knowl-

edge at the time of the application.
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Plaintiff, that is, Dr. Montgomery, and his de^

ceased wife were bound not only to state truthfully

what she, in fact, represented, but they were also

obligated not to suppress or conceal any of the

facts within their knowledge which materially qual-

ified the statements made, for under the law a par-

tial disclosure of facts accompanied by a wilful

concealment of qualifying facts is not a true [202]

statement in these questions, we asked in most of

them was the answer wilfully false. In one of

them we merely asked was the answer false.

I want to define the word "wilfully" to yow. A
statement is made wilfully false if it was imtnie

when made and was known to l^e mitrue hj the

person or persons making it or causing it to be

made, and if the statement was made deliberately

and of one's own choice. A statement is also made

wilfully false if made recklessly without regard to

whether the statement is true or false, and if such

statement is, in fact, false.

These are the rules by which you are to deter-

mine the Interrogatory No. 1 wliich I read to you,

and they are also the rules which you are to use

in detemiining your answers in Interrogatories

No. 2, 3, and 4 which I will now proceed to read

for you.

Interrogatory No. 2, the statement is:

^'Name below all causes for which you have con-

sulted a ]3hysician or healer in the last ten years;

give details: (Include also particulars of any 'Yes'

answer to question 27.)"

I might also instmct you that you are to consider
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these questions in relation to each other, but each

question is to be answered separately although some

of the evidence which may affect one set of [203]

interrogatories may also affect another set of inter-

rogatories. I will not read the answers to tliat

statement No. 27, but I merely want to say that you

are going to be asked three questions there again:

Was such answer wilfully false ; was such answer

material; and did the defendant rely on it.

Interrogatory No. 3 says:

"Have 3^011 ever had or been advised to have a

surgical operation or have you ever consulted any

physician for any ailment, not included in any of

the above answers?" The answer, as you recall,

was "No." You are asked to answer four ques-

tions: "Was such answer false; was such answer

wiliuly false; was such answer immaterial; and,

did the defendant rely on it.

Then Interrogatory No. 4, the statement is:

"Are there any adidtional facts or special cir-

cumstances known to you which might affect the

risk of insurance on your life, and of which the

company should be ad\dsed'?" The answer there

was "None." You ^vill be asked those three ques-

tions: Was such answer mlfully false; was such

answer material; did the defendant rely on it.

In the Federal Court all answers must represent

the unanimous opinion of each of the jurors so I

want to admonish the foreman, whoever he or she

may be, to make sure that each of the answers rep-

resent the unanimous [204] opinion of each of the

jurors.
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I urged you before not to talk about this case

with anyone else and not to discuss it with anyone,

even among yourselves, until the case is submitted

to you. That time is about here, and, of course, we
expect you to discuss each interrogatory fully and

give it such answer as you believe is right and just

under the evidence submitted in this case.

I think some of you have sat on juries before

when I have told you it is usually better not to go

into the juryroom and announce emphatically that,

"I am for all Yes answers," or, "I am for all No
answers," and, "We are going to decide this case

for the benefit of the insurance company or for the

benefit of the plaintiff and let's figure out how
these things can he done," but it is usually better

not to make an emi)hatic amiouncement right away

because, under those circumstances, individual

pride may cause one to be reluctant to recede from

a position which that juror has emphatically an-

nounced. So the only thing I tell you is discuss

the matter and keep an open mind, and on the basis

of your discussions and the evidence come to cor-

rect verdicts. What you 'find is correct obviously

mil not satisfy both the plaintiff and the defend-

ant, l3ut that is not your responsibility. Your re-

sponsibility is to make a decision [205] based upon

my instructions and the evidence.

Are there any exceptions to the Court's state-

ments ?

Mr. Davis: No, your Honor.

Mr. Gearin: No, sir.

The Court: I asked you here, but if you want



John Lyle Montgomery 207

to make exceptions you can do it outside in view

of the fact that we had discussed this matter be-

fore.

You will have with you not only this form of

verdict, but you will have with you the exhibits in

the case. Swear the bailiff.

(Bailiff sworn.)

The Court: In view of the length of these in-

terrogatories, do either of you have any objection

if I give them an extra copy to go into the jury

room ?

Mr. Gearin: No, sir.

Mr. Davis: No.

(Thereupon, at 11:10 A.M., the jury retired

to the jury room for deliberation.)

(The jury having retired to the jury room,

the following proceedings were had:)

The Court: If there are any exceptions, we will

hear you now.

Mr. Da^ds: The only one I had, your Honor, I

took [206] last night—I presume that is for the

record—was the Court submitting the interroga-

tories, and then my only thought was this, your

Honor, that the Court did sul^mit the interroga-

tories and then tied the instructions in with the

interrogatories, and if the Court would permit me
an exception to that.

The Court: Certainly, you may have your ex-

ception. First, you are again excepting to the fact

that I am submitting interrogatories rather than

a general verdict?

Mr. Davis: Yes, sir.
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The Court: Secondly, you are excepting to the

fact that I discussed the instructions in relation to

the si)ecific questions in the interrogatories'?

Mr. Davis: Yes, sir.

The Couii:: You may have your exception.

Mr. Gearin: I do not make any objection to the

Court's instructions; however, I think I indicated

to your Honor last night that it is the position of

the defendant that there was no issue of facts to l^e

submitted to the jury, one or any, mth regard to the

materiality of the answer or the reliance of the

company thereon, and probal^ly that mil be moot

by whatever answers are given, ]3ut it may become

important, your Honor.

The Court: It may because this jury, I might

tell you now, answered interrogatories of this kind,

almost [207] identical interrogatories, in connec-

tion with another insurance case, finding the an-

swers given but that the company did not rely on

them. They found that the questions were given;

that they were not material, and that the company

did not rely on them.

Mr. Gearin: Well, I want to protect my record.

The Court: Yes, you can protect your record.

There is basis for your inquiry.

Mr. Davis: Mr. Whitely mentioned to me, I am
sure there is a record of it, and that was the Coui*t

permitting the defendant to open and close the

argument.

The Court: You have already had that. You
do not have to take that now.

(Trial concluded.)
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(At 3:00 p.m. the Jury returned with its

verdict, and the Court having received the ver-

dict and the Jury having retired, the follow-

ing proceedings were had:)

The Court: Judgment may be entered on the

verdict, and I am going to allow you $5000,00 attor-

neys fees. Pursuant to the stipulation, I can do

that without either evidence l>eing taken or another

motion. [208]

[Endorsed] : Filed Fel). 24, 1958.

[Title of District Court and Cause.]

TRANSCRIPT OF PROCEEDINGS IN RE:
DEFENDANT'S MOTIONS TO SET ASIDE
THE VERDICT AND FOR A NEW TRIAL

Portland, Oregon, December 23, 1957.

Before: Hon. Gus J. Solomon, District Judge.

Appearances: Mr. Alan F. Davis, of attorneys

for Plaintiff. Mr. John Gordon Gearin, of attor-

neys for Defendant. [1]

The Court: Mr. Gearin.

Mr. Gearin: This is a motion of the defendant,

your Honor, first for judgment notwithstanding

the verdict. In this case, your Honor, before the

trial we submitted a memorandum authority to the

Court, relying chiefly upon the Chandler case and

upon the Comer case. I am satisfied that your

Honor gave consideration to those, and we feel that
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there is no other authority in this matter that we
can give to the Court on that score. Suffice it to

say, your Honor, that the credible medical testi-

mony in this case disclosed affirmatively that Mrs.

Montgomery had a mental illness. That is the testi-

mony of the psychiatrist who attended her; that

she had been confined to a hospital on two occa-

sions, and she had been diagnozed as schizophrenic

paranoid. The record further discloses she was

taken on one occasion by am]3ulance to the hospital

and that the hospital records indicate that in addi-

tion to sedations she was to he placed in restraint,

if necessary. This indicates affirmatively a mental

illness and cannot ])e considered, I do not believe,

as a matter of fact, any condition of nervousness.

I don't believe that the facts as shovv^n justify the

jury in returning that finding.

We know what the law is, and long argmnent

would serve no purpose because I know your Honor

has read the decisions, [2] and the evidence is with-

out disi)ute as to the nature of the mental illness.

However, with regard to the alternative motion,

and this is directed primarily to the discretion of

the trial court, this, I i^elieve, your Honor, is a

case in which the jury went oft* the deep end and a

case Avhere it is obvious to all concerned. The

plaintiif himself who was a doctor of some soi-ts,

and I don't mean that disrespectfuly, but his med-

ical past was not in the field of psychiatry. He
knew that her condition was such that neither he

nor Dr. Cooney could treat it, and that is why she

was confined to the hospital with this mental ill-
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ness, and there is no question that it was a mental

illness and not nervousness.

I think the verdict was against the greater weight

of the evidence. It was something that I know
came as a shock to me. I think it something that

no person unless he were inflamed against the de-

fendant or had some idea—I will come to the ques-

tions of specific errors in the admission of testi-

mony later—that this could not have been fairly

done because i:)eox)le know as a matter of common
every-day knowledge that mental illness is some-

thing different and apart from nervousnss. All

human l^eings are to some extent suffering from

nervousness, and I don't tliink you can make [3]

the same statement with regard to a mental illness

which has been diagnosed here again in medical

terms as schizophrenia, paranoid type.

Now, we have in this case, your Honor, three

contentions; one. Dr. McGree was permitted to

testify, over our objection, that he knew that Mrs.

Montgomeiy had been confined to the Holladay

Park Hospital. That testimony, because of the

nature of the pretrial order and counsel for j)lain-

tiff's statement to the Court that he was not rely-

ing upon estoppel or waiver and was not contend-

ing that the knowledge of Dr. McGree would be im-

puted to the plaintiff, permitted—the evidence was

brought to the attention of the jury that the com-

pany's examiner knew that she had been to the hos-

pital where they have a psychiatric ward when it

was not material to the issue. It had nothing to

do with the question and answer, and, therefore,
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we think that the jury might well have thought,

"AYell, the company knew about this, and they are

just talking about something at the last minute to

defeat the claim."

There is one statement in my motion, your

Honor, that I wish to mthdraw. That is the state-

ment that the knowledge of the insurer's agent ac-

quired outside the scope of his agency is not

imputable to the principal. In checking that fur-

ther, I find that Oregon sul)scribed, mifortunately,

to that majority rule. Therefore, I withdraw [4]

that statement as an incorrect statement of the law.

However, the testimony was immaterial for the

reason I have stated because there was no claim

made that the company knew of tliis condition;

therefore, the jury w^as jDermitted to have that, and

I think that is one of the reasons that perhaps led

the jury to feel that, well, the company knew about

this anyway, and it is not very important.

Secondly, Dr. Dickel was permitted to testify as

to the answers which could have been made to the

questions. Now, Dr. Dickel as a psychiatrist and

as an expert witness could testify to what in medi-

cal language he terms nervousness, nervous break-

down and nervous prostration as one of the terms,

and I don't know the others—mental illness or the

other, but I think the jury should not have been

permitted to hear his testimony as to what answers

should have been given because if as a lay person

that would have invaded the province of the jury,

and your Honor so instructed them, l3ut, as a psy-

chiatrist, how he would answer that certainly was
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immaterial and it probably misled the jury into

thinking that, well, that is the answer that should

have been given anyway.

The third point of our motion where we think

that we should have had this ]:)efore the jury, and

the Court excluded our offer of proof of Dr. Dickel

when he was here— [5] it was our offer of proof,

excuse me—we had supposed that the records of

Dr. Coen which were exhibited, were exhibited to

them first before I had an opportunity to look at

them; nevertheless, while they v\^ere records main-

tained in the course of business, that they were the

official records maintained by Dr. Coen when he

was here, and I think tliey should have been re-

ceived in evidence, your Honor, as part of the Shop

Book Rule. However, I mil say this, that they

were not marked as an exhibit ; however, I checked

with our Reporter a day or so after the trial, and

the record discloses that at the time I offered them

into e-^ddence I asked that they he marked.

ISTow, I think on those three grounds, your Honor,

the jury got hold of something that, probably led

to that result, and I appeal to the discretion of the

Court because I think that this was a thin case. It

is a case where I do not believe, in just looking at

it, you can say this is the meat of the coconut, and

you can say that nervousness describes a condition

of schizophrenic paranoid, particularly when there

is a medical person on the part of the plaintiff,

and, certainly, he had some knowledge of those

facts so he and Dr. Cooney vv^ould know she had

been confined to a psychiatric ward. [6]
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The Court: Mr. Davis.

Mr. Davis: If your Honor please, I don't want
to get into the law of it because I know the Court

knows the law.

Of course, it is plaintiff's contention that the

Chandler case and the Comer case are not in point.

I think the broad field of the law was the notice

to the insurance company, and the insurance com-

pany had notice of it. There was no concealment

of it. The interrogatories submitted to the jury

were answered by the jury to that effect, and I be-

lieve that those interrogatories were the answers to

the jury's findings of facts, and that is the way
they found it.

With regard to Dr. McGee, as we advised tlie

Court, we were not coming under a theory of estop-

pel nor waiver, but the defendant used Dr. Lee

who was the doctor for the insurance company, and

in his deposition he testified that this woman, so

far as he was concerned, in 1954 at the time the

answers were filed to the application, she was in

bad health, and they would not have covered her.

Dr. McGee testified that in his opinion she was in

good health when he examined her, that he had

knowledge of the condition, but his testimony was

that, as far as he was concerned, she was in good

health. They sul^mitted the evidence through [7]

Dr. Lee that she was not in good health. Now,

if she had been in good health is another question

for determination. Dr. McGee was the doctor for

the insurance company that examined her. The
Court gave the right to the defendant to go into his
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testimony, and that was the right that the defend-

ant could have exercised on the question of collu-

sion if they wanted to do that.

With regard to Dr. Dickel, your Honor, the ques-

tion was this: the answer was either mental de-

rangement or nervous prostration. The notice was

given to the insurance company of nervous prostra-

tion, and Dr. Dickel and the rest of the doctors

said that she was not mentally deranged; it was an

organic—that if she was mentally deranged it was

an organic thing. Dr. Dickel went into it thor-

oughly. The question was this, was what was the

trouble that she had? They marked it nei-vous

prostration. It was up to the insurance com^Dany if

there was some other thing they should have under-

lined or something of that nature that came within

those two fields. Dr. Dickel's testimony was that

she was not mentally deranged; it would come

closely to that of nervous prostration, and that is

what they did in giving notice to the insurance

company.

I know that the Court is familiar with all of the

law cases, and I do not want to go into them, but

the jury held [8] there was not any false state-

ments wilfully given or any false statements that

were given.

The Court: What about Dr. Coan's records'?

Mr. Da\ds: Dr. Coan's records, your Honor, let

me say this. Dr. Dickel was called by the defend-

ant as their mtness, and he had his records ^^dth him

at that time. He was put on the ^^^.tness stand, and

I cross examined Dr. Dickel, and then T made him
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a witness. The records were those that were main-

tained, and as I can recall, I am not sure, your

Honor, l3ut as I can recall, in making Dr. Dickel

my witness I asked him to refer to the records,

and Mr. Gearin objected to them, that they ^vere

Dr. Coan's records and that they could not be used

for the purpose of testimony, and as I recall, the

Court sustained the objection, and then it was on

cross examination that Mr. Gearin asked Dr. Dickel

for the records and looked through them, and then

offered them into evidence. The Court at that time

asked if I had any objection, and I believe, as I

can recall, that I thought they were of no value

since they vfere Dr. Coan's records. Now, I don't

think that they were proper, and I know the Court

sustained an o])jection of Mr. Gearin when I asked

him to start referring to them.

Mr. Gearin: Your Honor, first of all, three mat-

ters I want to cover briefly: one, counsel has said

that the [9] testimony of Dr. McGce about going

to the question of notice, that v/as not an issue in

the case according to the issues to be determined,

and we discussed this matter prior to the trial in

Chambers, if your Honor will recall when that—or

did the insured, Anna Grace Montgomery, and the

plaintiff make misrepresentations of fact to the

defendant—the question of notice was not in the

case; secondly, the question of good health. If Dr.

McGee had testified as to the good health, that was

one thing, ])ut the testimony elicited hy Dr. McGee

v/ent through that, and it went to his notice of Ms
knowledge of her condition wliicli again was not
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an issue in the case, and liis testimony was not

very informative. Thirdly, Dr. Dickel was made a

witness of the plaintiff. You mil recall that I asked

certain questions, and then I stoi^ped, and then wc

had some colloquy between Counsel and the Court

in which we said that to save time let the doctor

testify as their mtness after he had identified

—

and then after he had identified the records on

cross examination I then made my offer of proof.

The Court: I don't think that the Chandler

case is controlling here for the reason that the jury

found that the names of the doctors were divulged.

You camiot consider [10] the Chandler case in a

vacuum. You have got to consider it in the light

of these facts.

At the outset, I want to say if I were to decide

this case I would have decided it in favor of the

defendant but that is why people ask for juries

because they may not agree with what I would find.

It seems to me that this case was decided on the

theory of the construction of the words used by

the company itself. The company had certain

words: ''Have you ever had a nervous breakdown,

nervous prostration, or mental illness," and the

words "nervous prostration", I believe, had been

underlined, and then it was later explained with

the name of the attending physician, and all people

seemed to agree that Dr. Cooney was the attending

physician. If it was a matter of first impression,

I would say that he was not the attending physi-

cian because Dr. Coan seems to be the attending

physician. He is the one who treated her, but the
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defendant's own evidence indicates that Dr. Cooney

was the attending physician.

Mr. Gearin objects to the statement, the testimony

of Dr. Dickel as to what he would underline. He
is a psychiatrist. I would not hold the general

pul^lic up to the same standard as I would Dr.

Dickel, but what the defendant is trying to do is

to say that a layman should [11] be brighter than

a psychiatrist because a psychiatrist would not have

said that that was a mental derangement, and he

thinks that the average insured should do so.

With reference to Dr. McGee, it is true that his

knowledge was not notice to the company and I

denied the admission on that basis, and I told you

at the beginning of the trial that I would not let

it in on that basis. I thinly if you had proper

pleadings that you might have had a defense to the

plaintiff's contentions, but you did not have it in

there.

There are two cases that I told you about that

would show that if Dr. McGee knew about her con-

dition defendant might not have any difficulty at

all. One is Cohn Brothers vs. Northwestern Mu-

tual Life, and the other is Stipcich vs. Metropoli-

tan Life Insurance Company. Both were bases

upon a statute in Oregon which say that the agents

of life insurance companies are agents for all pur-

poses, but you may not have that provision in the

case. But that was not the question that was asked

Dr. McGee, and that was not the basis of my rul-

ing. The question is not as posed by Mr. Gearin.

The question that was asked Dr. McGee was: did
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she tell liim that she had been iii Holladay Park

Hospital, and then the answer came out he did not

know whether she [12] told liim at that time or

whether he knew it from his own information. It

was my view at that time, and it is my view now
that the plaintiff was entitled to have that testi-

mony before the jury.

If she had told him that she had l)een to the

Holladay Hospital during that examination and he,

himself, failed to put it down, that would have been

an interpretation wliich he gave to those questions.

Even though it is not admissible on the question of

notice, it certainly is admissible on the question of

vrhat was divulged to Dr. McGree at the time of the

examination. An insured is not responsible if Dr.

McGee fails to put do^^^l all the information di-

^mlged to him, and that was the basis upon which

I decided that the testimony of Dr. McGee was ad-

missible.

To clarify, further, he didn't know whether she

had told him or whether he had known it from

prior information.

Now, with reference to Dr. Coan's records, I

thought there was no question about my ruling.

You, Mr. Davis, had attemxoted to have Dr. Dickel

use those records. [13] Then I said you cannot

have your cake and eat it too
;
you will either have

to let the records in or you cannot have them ex-

amined, and I sustained Mr. Gearin's objection to

that testimony. Dr. Dickel had testified that he had

never made any examination of this woman except

on one or two occasions during Dr. Coan's absence
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when he came over to the hospital and he looked

at her, but these were not Dr. Dickel's records.

There Avas no testimony that they were kept under

his direction. They would have been admissible

had Dr. Coan had these records and had been asked

about them, but they were not.

I think that there is a vital error in the objec-

tion l)ccause no offer of proof was made as to what

would have been proved, I think that you were

trying to get in a letter to Dr. Montgomery, but

that was because something else ha^opened. I do

not know whether it could have been admitted. I

don't know how Dr. Coan could have testified that

the letter had been mailed to Dr. Montgomery.

This looks like a close case on some of the points,

but in view of the jury's findings and in view of

my belief that this case does not come within the

reach of the Chandler and Comer cases but more

properly comes within those other cases, the mo-

tions must be denied. There are many cases in the

Oregon cases which deal with [14] the interpreta-

tion of policies and the interpretation of applica-

tions, and I think that this is one of such cases.

For that reason, all of the motions will be de-

nied. [15]

[Endorsed]: Filed March 4, 1958.



SPECIMEN Amciunt $

Annual PriMiiium $

DENA'KR, COI.OK/VDO
Old Line Legal Reserve Life Insurance

Hereby Agrees to Pay

..^.._r_n_T-,r...r.-Ji.-j:---.-i'MFTEhi; Tiio.'JJi.'ID A.';. :i /IV'THK - - - DOLLARS
(The Ultimate Face Amount of This Policy)

together with any outstanding dividend addition^ and ..i nrtiimiilated dividends standing to the

credit of this policy, upon receipt of due proof of tlic dialli ••!'

5MA Oh ACS lOITTG^MEF.Y - - .the Insured, to

JOHN LYLE y.ONTr.Ci- rlhY, HU> i.',:.'

FIRST B.-.KiFICIALl' - -.. - -

(SS>: APFLICV.TIJII)
u-itl\ - - - the right on the part of the Insured to .iian^c thi- Beneficiar

inafter provided.

- .Beneficiary.

e tiinnntM here-

DIVIDENDS
THIS POLICY SHALL PARTICIPATE IN ALL OF THE PROFITS OF THE

COMPANY, composed of (1) Savings in Mortality, (2) Interest in Excess of Reserve re-

quirements, (3) Profits from Lapses, and (4) Savings from Economy of Management, as

set forth on the second page hereof.

Twenty Payment Life

Profit-Sharing

Accident a! Death Benefit Ride
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DIVIDEND PROVISIONS

ANNUAL DIVIDENDS. At the beginning of the second and each succeeding policy year while

this policy is in Full force, provided the premium for the current policy year has been paid in full,

this policy shall be credited with such share of the profits of the Company as shall be appor-

tioned hereto by the Company. Each such dividend, when available, may, at the option of the

Insured, be either:

1. Paid in cash; or

2. Applied to the payment of any preinJLi.n then due on this policy, provided the

balance of the premium for the current policy year be paid in full in cash; or

3. Applied within thirty-one days from the date it becomes available, but not

Inter, as a net .xinf !e premium computed on the same mortality table and in-

terest assumption as the reserve on this policy, to purchase a paid-up addi-

tion to the insurance under this policy (hereinafier referred to as dividend ad-

dition) ; or

4. Left wish the Company to accumulate at interest at the rate of two and one-

half per cent per annum for eacli full year, or at sjcli higher rale as the

Company may declare on such funds.

If no opttoti !> selerSed, No. 4 will be automatically effective. The selection of a dividend option

may he cliarged by tlie Insured by written request to the Company at its Home Oflice, to be

effective for dividends thereafter apportioned.

At any lime while no premium is in default, the Insured, by written request to the Ccmpany at its

Home Offic, mny withdraw tie accumul.-.ted value of any dividends left with the Company under

Option 4, or surrender any Dividend Additions for their full reserve value at the time of such

surrender. Any Indebtedness against such accumulated dividends or dividend additions will be

deducted from the amount payable.

PAID-UP OR ENDOWMENT PRIVILEGE

When the Cash Surre-dcr Valup of this policy, which ini hides th» value of any dividend additions

and or accutniiltted dividends lo the credit of this policy, shall equpl the net single premium for a

paid-up endowment policy maturing on the Maturity Date of this policy for the Principal Sum of

this policy at the then attained age of the Insurvd, nearest birthday, computed on the same mor-

tality table and interest assumption as the reserve on this policy, the Company, upon written re-

quest of the Insured and release of the dividend additions and accumulated dividends, will endorse

this policy as fully paid, subject to any existing indebtedness, whereupon no further payment of

premiiim.s will be required; or when such aggregate value equals the Principal Sum of this policy,

upon such request and release and surrender of the policy and all dividend additions and accumu-

lated dividends, the Company will pay to the Insured the net cash value as an endowment.

I- L I
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This policy, including the endorsements printed or written hereon or attached hereto by the Company,
and the application herefor, a copy of which is attached to and made a part of this policy, constitute the en-

tire contract between the parties. All statements made fiy the Insured or in his behalf shall, in the absence of

fraud, be deemed representations and ncit warranties, and no such statement shall avoid tliis policy or be
used in defense of a claim under it unless it is contained in the written application and a copy of the applica-

tion is endorsed upon or attached to the policy when issued.

Unless otherwise provided herein or by endorsement hereon, it i.s understood and .ngreed that the In-

sured shall have the right, without the consent of any beneficiary, other than an irrevocable beneficiary, to

exercise every right and enjoy every privilege conferred upon the Insured by this policy.

X'o person, except the President, a Vice-President, the Secretary, an Assistant Secretary or the Treas-
urer of the Company, has the power to make or modify this contract, or to change or waive any of the
provisions hereof, and then only in writing. The company shall not be bound by any promise or represen-
tation heretofore or hereafter made fiy or to any agent or person other than the above.

This policy is based upon the payment of premiums annually in advance, but preniiiiins may be paid in

semi-annual or quarterly installments in advance at rates in use by the Ci->mpany at the date hereof.

Premiums are payable at the Home Office of the Company in Denver. Colorado, but may be paid to an
authorized collector of the Company but only in exchange for the Company's receipt therefor signed by
the President or Secretary and countersigned by such collector. I''ailure to pay any ]iremium or install-

ment thereof, or premium note or premium extension agreement when due and payal>lc, shall cause this

policy to cease and determine, except as may be^hereinafter provided, and all payments made hereon shall

remain the property of the Company.

If any premiutn or installment thereof is not paid on or before the day it becomes due. the policyhold-

er is in default; but a grace of thirty-one days, without interest charge, will be allowed for the payment
of each premium after the first, during which period the policy will remain in force.

This policy, if not previously surrendered for cash, and if the extended term insurance has not expired,

may be reinstated at any time within five years from the due date of any jircmium or installment in de-
fault, upon furnishing evidence of insurability satisfactory to the Company, together with the payment of

all premium arrears with interest from the respective due dates thereof at si.x per cent per annum and the

payment or reinstatement, with interest at a like rate, of any other indebtedness to the Company on ac-

count of this policy.

This policy shall be incontestable after it has been in force during the lifetime of the Insured for a

period of two years from its date of issue (I) except for the non-payment of premiums or installments
thereof; (2) except as to the provisions of the policy relating to military or naval service; (i) except
that part or parts of the policy, if any. relating to benefits in c\en; of disability: HI except that part or

parts of the policy, if any, relating to additional insurance benefits in event of dcaih by accidental means.

Death while in military or naval service of any country in time of war, declared or undeclared, is a risk

not assumed by the Company under this contract, however, this contract may be extended to cover such
service upon payment of such extra premiums and such modification of policy contract as may be required

by the Company. If death occurs from any cause during such service or within six months after termina-
tion of such service from any wounds, injuries or diseases received or contracted during such service, with-

out such extension having been made, the liability of the Company under this policy shall not exceed the

total premiums that have been paid to and received by the Company hereon.

If the age of the Insured be misstated, the amount payable under this policy shall be such as the pre-

miums paid hereon would have purchased under this policy at the correct age of the Insured.

In the event of self-destruction during the first two insurance years, whether the Insured be sane or

insane, the amount payable under this policy shall be a sum equal to the premiums hereon which have been
paid to and received by the Company, and no more.

If this policy does not conform to the laws ef the state in which it is issued, it shall be held to be modi-
fied to the extent necessary to conform thereto at the effective date hereof; any provisions hereof contrary
to such laws shall be construed to be modified or eliminated to the extent necessary, and any further pro-

visions necessary to conform to such laws shall be read into this policy.

At any time during the premium payment period of this policy and while it is in full force and no pre-

mium is in default, and before the Insured attains the age of sixty years, it may be exchanged without medi-
cal examination for any form of life or endowment policy being issued by the Company at the effective

date of this policy and having a higher premium rate and not involving any other life. Such exchange shall

be made upon the written request of the Insured and assigns, if any, and any irrevocable beneficiary, and
upon the payment to the Company of the difference between the premiums paid hereon and tiie premiums
that would have been paid, if the policy had been originally issued on the new plan, with interest at the rate

of six per cent per annum computed on the differences in such premiums, provided the differences in pre-

miums and interest thus produced is not less than the difference between the cash value of the new and
the old policies for the number of years premiums were paid on the old policy. If a different form of dis-

ability benefit or accidental death benefit from that provided in this policy is requested, evidence of insur-

ability may be required.

The Insured may from time to time change any designated revocable beneficiary hereunder, unless

otherwise provided by endorsement on this policy, subject to the terms of any then existing assignment.
Every change of beneficiary must be made by written notice to tl.e Company at its Home Office accom-
panied by the policy for endorsement of the change hereon by the Company, and unless so endorsed the

change shall not take effect. After such endorsement the cl-.ange shall relate back to and take effect as of

the date the Insured signed said written notice of chan.ge whether the Insured be living at the time of

such endorsement or not, but without prejudice to the Company on account of any payment made by it

before receipt of such written notice at its Home Office. In the event of the death of any I)encficiary be-

fore the Insured, the interest of such beneficiary shall vest in tli Insured, unless otherwise provided by
endorsement hereon.

,\ny assignment of this policy must be made and sent to the Home OfTice of the Company in duplicate,

one copy to be retained by the Company and one co|)y to be returned. The Company assumes iio responsi-

bility for the validity or sufficiency of any assignment.

This [)olic)' is payable at the Home Office of the Company in Denver. Colorado. Before any amount
shall be paid hereunder, proof of the interest of claimant must bo furnished and any indebtedness to the

Company hereon must be settled, including, in the case of a death claim, the amount, if any, necessary
to complete the premium for the current policy year.
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At any time after premiums have been paid for the minimum number of years for which Tabular Cash
Values are shown in the Table of Guaranteed Values applicable to this policy, and while this policy is in

full force, except as extended term insurance, the Compariy will loan upon the execution of a proper loan
agreement and assignment of this policy, and on the sole security thereof, an amount which, together with
any existing indebtedness and any unpaid portion of the premium for the current policy year, shall not ex-

ceed the Cash Surrender Value of this policy at the end of such policy year; the policy must be delivered to

the Company for proper endorsement. Interest shall be at the rate of six jier cent per annum, payable in

advance to the end of the current policy year and annually in advance thereafter; if interest is nut paid

when due it shall he added to the principal and bear interest at the same rate. Failure to repay any loan or
interest thereon shall not void this policy until the total indebtedness to the Company hereon shall equal

or exceed the Cash Surrender Value hereof, but if at any time, such indebtedness, together with accrued in-

terest thereon, shall equal or exceed the then Cash Surrender Value of the policy, the policy shall become
void thirty-one days after notice shall have been mailed to the last known address of the Insured and the
assignee of record, if any, and of any irrevocable beneficiary.

If requested in the application for this policy or if a satisfactory written request is received at the
Home Office of the Company while there is no premium or installment of premium in default, or within
the grace period allowed for the payment of any premium or installment of premium in default, any pre-

mium or installment thereof not paid at the expiration of the grace period shall be automatically charged as

a loan against the policy, with interest from the due date of such premium or installment thereof, provided
the total indebtedness against the policy will then be within the Cash Surrender Value of the policy. If

the Cash Surrender Value is not sufficient to permit the premium or installment thereof then due to be
charged as a loan, then the Company will charge as a loan the next smaller installment of premium,
either semi-annual or quarterly; provided, however, that if such value is not sufficient to permit a quarter-
ly installment of premium to be charged as a loan, the Company will charge such fraction of a quarterly
installment as such value will permit. Automatic Premium Loans will be subject to the same provisions

as Policy Loans with respect to rate and manner of payment of interest, failure to repay any loan or to pay
interest thereon and voiding of policy. A request for Automatic Premium Loans may be revoked by a sat-

isfactory written notice to the Company at its Home Office, but such revocation shall not affect any Auto-
matic Premium Loan made prior to receipt of such notice of revocation at its Home Office.

The Company shall have the right to defer for the period permitted by law but not exceeding six

months after request is made for any of the following: policy loans, if for a purpose other than to pay
premiums due on policies in the Company; cash surrender value; cash value of paid-up additions; dividend
accumulations; or withdrawal of amounts remaining with the Company under settlement options. If pay-
ment of the cash value shall be deferred for more than thirty days, interest at the rate of 2J^ per cent per
annum will be paid by the Company for the period of deferment.

The reserve on this policy shall be computed on the basis of the Commissioners 1941 Standard Ordi-
nary Table of Mortality, assuming deaths occur at the end of the insurance year, with interest at the rate of

ZYz per cent per annum, in accordance with the Commissioners Valuation Method. The net single premiums
referred to in this policy shall be computed on the above named table of mortality and interest rate and
shall be based on an attained age equal to the insuring age of the Insured at the effective date of this

policy, plus the length of time from the eflfective date to the date as of which the net single premium is

computed, the resulting attained age being taken to the nearest year.

The Tabular Cash Value of this policy per $1,000 of Ultimate Face Amount, at any time, shall be equal
to the then present value per $1,000 Ultimate Face Amount of the future life insurance benefits guaranteed
by this policy, exclusive of any accidental death benefits or any disability benefits which may be included
in or attached to this policy, and exclusive of any benefits provided by any rider provisions which may be
attached hereto, less the then present value of a life annuity of the annual amount or amounts designated
as basic factors at the foot of the Table of Guaranteed Values applicable to this policy and for such period
or periods as indicated.

The Tabular Cash Value, if any, on any anniversary prior to the years shown in the Table of Guaran-
teed Values will be calculated in accordance with the above formula. At any time other than a policy an-
niversary, the present values referred to shall be the interpolated values as of such date.

Calculation of the present values heretofore referred to shall be made on the basis of the Commissioners
1941 Standard Ordinary Table of Mortality with interest at the rate of Zyi per cent per annum, and on the
assumption that deaths occur at the end of an insurance year.

The Tabular Cash Values under this policy are at least equal to or greater than the minimum values
prescribed by the statutes of the state in which this policy is delivered and, after three full years' premiums
have been paid, are in no event less than the reserve on this policy reduced by two and one-half per cent of

the amount of insurance then in force hereunder.

If any premium or installment thereof is not paid at the expiration of the grace period, either in cash
or by application of the Automatic Premium Loan provision, the following provisions shall apply :

(a) Extended Insurance. Insurance for the then Face Amount of this policy plus any outstanding div-
idend additions and any outstanding dividends, including dividend accumulations, and less the amount of

any indebtedness to the Company hereon, shall, upon the expiration of the grace period, he automatically
continued from the due date of the premium or installment thereof in default, as non-participating extended
term insurance for such a term as the Cash Surrender Value will purchase as a net single premium at the
date of default; provided, however, that if the Cash Surrender Value is sufficient to purchase paid-up par-
ticipating life insurance in a sum equal to or greater than the amount of term insurance so computed, the
Cash Surrender Value shall be so applied.

(b) Paid-Up Insurance. Upon proper written request within thirty-one days after such default, but
not later, this policy will be endorsed by the Company for such an amount of paid-up participating life in-

surance, payable at the time and on the conditions provided in this policy, as the Cash Surrender Value
will purchase as a net single premium at date of default.

(c) Cash Surrender Value. If this policy shall not have been endorsed as provided in (b) above, it

may be surrendered to the Company within thirty-one days after such default, but not later, for its Cash
Surrender Value, which shall be the Tabular Cash Value of this policy increased by the cash value of any
outstanding dividend additions, and any outstanding dividends, including accumulated dividends, and re-

duced by the amount of any indebtedness to the Company hereon.

Extended Term Insurance or Paid-Up Insurance, provided above, in response to the written request of

the Insured, or automatically, will be without any form of .Accidental Death or Disability Benefits or any
Benefit or Benefits provided in any supplemental agreement attached tn this policy. Extended Term Insur-

ance or Paid-Up Insurance may be surrendered upon any anniversary of this policy, or within thirty-one
days thereafter, for the net present value thereof as of such anniversary, less any indebtedness to the Com-
pany thereon.
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[Endorsed] : No. 15918. United States Court of

Appeals for the Ninth Circuit. Bankers Union

Life Insurance Company, a corporation, Appellant,

vs. John Ijyle Montgomery, Appellee. Transcript

of Record. Appeal from the United States District

Court for the District of Oregon.

Filed: March 5, 1958.

Docketed: March 8, 1958.

/s/ PAUL P. O'BRIEN,
Clerk of the United States Court of Appeals for

the Ninth Circuit.

In The United States Court of Appeals

For The Ninth Circuit

No. 15918

BANKERS UNION LIFE INSURANCE COM-
PANY, a corporation. Appellant,

vs.

JOHN LYLE MONTGOMERY
Appellee.

STATEMENT OF POINTS ON WHICH
APPELLANT INTENDS TO RELY

Appellant adopts as its Statement of Points on

Which it Intends to Rely its Points on Which Ap-

pellant Intends to Rely filed in the District Court
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and transmitted to this Court as a part of the rec-

ord on appeal herein.

KOERNER, YOUNG, McCOLLOCH,
& DEZENDORF,

/s/ JOHN GORDON GEARIN,
/s/ JAMES H. CLARKE,

Attorneys for Ajjpellant.

Acknowledgment of Service Attached.

[Endorsed]: Filed March 8, 1958. Paul P.

O'Brien, Clerk.

[Title of Court of Apx^eals and Cause.]

APPLICATION TO BE RELIEVED FROM
PRINTING AND REPRODUCING CER-
TAIN EXHIBITS

Appellant respectfully requests this Court to re-

lieve it from the obligation of printing or repro-

ducing any of the exhibits introduced in evidence

during the trial of the aJDOve entitled matter with

the exceiDtion of exhibits numbered 1, 2a and 3a and

further requests that this Court consent to consider

all other exhi])its offered and received in evidence

and all exhibits offered but not received in evidence

in their original form as transmitted to this Court

by the District Court.

Appellant further requests that this Court permit

the alcove described exhibits 1, 2a and 3a to be

printed by photostatic process and further that the

Court consent to consider said exhibits 1, 2a and

3a in photostatic form.
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This request is based upon the fact that the re-

maining exhibit offered and received in e"sddence

and exhibits offered but not received in evidence

are bulky and not readily printable because they

consist of hospital records, X-ray photographs and

other papers which would be difficult and expensive

to reproduce. In the opinion of appellant, the de-

termination of the apx)eal herein will depend pri-

marily upon the testimony and exhibits 1, 2a and

3a.

KOERNER, YOUNG, McCOLLOCH,
& DEZENDORF,

/s/ JOHN GORDON GEARIN,
/s/ JAMES H. CLARKE,

Attorneys for Appellant.

[Title of Court of Appeals and Cause.]

AFFIDAVIT
State of Oregon,

County of Multnomah—ss.

I, James H. Clarke, being first duly sworn, de-

pose and say:

I am one of the attorneys for the appellant above

named

;

That the exhibits offered and received in evidence

during the trial of this case (other than those num-

bered 1, 2a and 3a, and exhibits offered but not re-

ceived in evidence during the trial of this case are

bulky and not readily printable, because they con-

sist of hospital records. X-ray photographs and
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other papers which would be difficult and expensive

to reproduce; in my opinion the determination of

the appeal herein will depend primarily upon the

testimony and exhibits 1, 2a and 3a.

/s/ JAMES H. CLARKE.

Subscribed and sworn to before me this 6th day

of March, 1958.

[Seal] /s/ V. M. KEPPEL,
Notary Public for Oregon. My Commission Ex-

pires Aug. 31, 1959.

Acknowledgment of Service Attached.

[Endorsed]: Filed March 8, 1958. Paul P.

O'Brien, Clerk.

[Title of Court of Apj^eals and Cause.]

DESIGNATION OF ALL THE RECORD MA-
TERIAL TO CONSIDERATION OF THE
APPEAL

Appellant designates as all the record material

to consideration of the appeal and to be printed

herein

:

All portions of the record contained in appel-

lant's Designation of Portions of the Record to be

Contained in the Record on Appeal and in appel-

lant's Supplemental Designation of Portions of the

Record to be Contained in the Record on Appeal

filed in the District Court, with the following modi-

fications :



John Lyle Montgomery 237

1. Items 8 and 19 of appellant's said Designa-

tion, which apparently do not exist as separate

items in the files and records of the District Court

and for want thereof have not been separately iden-

tified and transmitted to this Court by the Clerk

of the District Court, need not be printed.

2. With respect to Item 13 of appellant's said

Designation, appellant requests that Exhibits 1, 2a

and 3a, being the subject policy of insurance and

the two XDarts of the application therefor, be

printed, and, to save expense, that this be done by

photostatic copy. The remaining exhibits offered

and received in e^T.dence need not be printed.

3. With respect to Item 12, appellant designates

all of the same to be printed, this being specifically

defined to include:

a) the transcript of testimony;

b) proceedings upon the return of the jury's

verdict

;

c) proceedings upon the argument of appellant's

motion for judgment n.o.v.

4. Item 14 need not be printed.

5. In addition, appellant specifically designates

for printing:

a) The Statement of Points on Wliich Appel-

lant Intends to Rely, filed herewith in this Court;



238 Bankers Union Life Insurance Company vs.

b) This designation.

KOERNER, YOUNG, McCOLLOCH,
& DEZENDORF,

/s/ JOHN GORDON GEARIN,
/s/ JAMES H. CLARKE,

Attorneys for Appellant.

Acknowledgment of Service Attached.

[Endorsed]: Filed March 8, 1958. Paul P.

O'Brien, Clerk.
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STATEMENT OF PLEADINGS

ond

FACTS DISCLOSING JURISDICTION

Plaintiff-Appellee, a citizen of the State of Oregon,

brought this civil action in the Circuit Court for Mult-

nomah County, Oregon, to enforce the provisions of a

life insurance policy issued by Defendant-Appellant on

the life of Appellee's wife (R. 4-8). The amount in



controversy, exclusive of interest and costs, exceeds

$3,000 (R. 3, 4-8, 10-14). Pursuant to 62 Stat. 937

(28 useA Sec. 1441) Appellant removed the case to

the United States District Court for the District of

Oregon which had jurisdiction under 62 Stat. 930 (28

USCA Sec. 1332) and 62 Stat. 937 (28 USCA 1441).

The appeal is from the final judgment of the District

Court (R. 21-22) and this Court has jurisdiction by

virtue of 62 Stat. 929, 65 Stat. 726 (28 USCA Sec.

1291) and 62 Stat. 930 (28 USCA Sec. 1294).

STATEMENT OF THE CASE

Appellee does not controvert Appellant's Statement

of the Case.

AS TO APPELLANT'S STATEMENT

OF THE EVIDENCE

It is felt that an erroneous impression created by

Appellant's Statement of the Evidence should be cor-

rected. Appellant would have the Court believe Mrs.

Montgomery was taken to Holladay Park Hospital in

a condition of serious mental difficulty and placed in a

specially locked room (Appellant's Brief 6). This was

not the case and the impression Appellant seeks to

produce by these statements is far from the facts shown

by the record (R. 60, 67, 73-75, 82-83, 155).



AS TO APPELLANT'S SPECIFICATION

OF ERROR NO 1

Summary of Argument

In determining whether the trial court erred in deny-

ing the motion for a new trial, the motion must be

regarded as having adm.itted the truth of Appellee's

(plaintiff's) evidence, and of every reasonable inference

of fact that may be drawn in Appellee's favor from the

evidence. It is the sole province of the jury to settle

disputes as to the material facts and the reviewing

court cannot weigh or evaluate the evidence. The mo-

tion for a directed verdict cannot be granted if there is

any substantial evidence in the record to support the

verdict. Cays vs. McDaniel, et al, 204 Or. 449. 452, 283

P. 2d 658. Phillips vs. Colfax Company, Inc., 195 Or.

285, 292, 302-303. 243 P.2d 276, 245 P.2d 898.

Appellant apparently misconceives the issue pre-

sented by its first Specification of Error. Although its

Statement of the Evidence (Appellant's Brief 3-12) sets

forth evidence supporting its contention in the trial

court, the issue is not whether there is evidence contrary

to the jury's verdict. The issue raised by the first Speci-

fication of Error is. rather, whether there is any sub-

stantial evidence in the record supporting the jury's

verdict that none of the answers covered by the verdict

was wilfully false. The Supreme Court of Oregon in

Phillips vs. Colfax Company. Inc., 195 Or. 285, 243 P.2d

276, 245 P.2d 898, summarized the function of the

reviewing Court in this situation as follows:



"We have frequently and consistently defined the
powers and limitations of this court when called

upon to review alleged errors predicated upon a
trial court's refusal, as here, to grant motions of

nonsuit or motions for a directed verdict in law
actions. In Fish vs. Southern Pacific Co., 173 Or.

294, 301, 143 P2d 917, 145 P2d 991, we said:

" '
. . . In considering the propriety of these rulings,

the motions must be regarded as having admitted
the truth of plaintiff's evidence, and of every infer-

ence of fact that may be drawn from the evidence.

The evidence itself must be interpreted in the light

most favorable to plaintiff. McCall vs. Inter Har-
bor Nav. Co., 154 Or. 252, 59 P2d 697. Where
the evidence conflicts, the court may not infringe

upon the function of the jury by seeking to weigh
or evaluate it, but is concerned only with the ques-

tion of whether or not there v/as substantial evi-

dence to carry the case to the jury and to support
the verdict. EUenberger vs. Fremont Land Co.,

165 Or. 375, 107 P2d 837; Allister vs. Knaupp,
168 Or. 630, 126 P2d 317.'

"Also see Smith vs. Industrial Hospital Ass'n., 194

Or. 525, 242 P2d 592, 596; Edvalson vs. Swick,

190 Or. 473, 478,227 P2d 183; Dudleston vs. Chira-

vollatti, 184 Or. 405, 415, 198 P2d 858. Such infer-

ences favorable to plaintiff may also be drawn from
defendant's as well as plaintiff's evidence. Smith
vs. Industrial Hospital Ass'n., supra."

In accordance with these principles, the verdict and

evidence should be examined.

Argument

By the Special Interrogatories the jury was asked

to consider the answers given by Dr. and Mrs. Mont-

gomery to questions 27(e), 28, 29 and 33 on Appellant's



application for the policy of insurance it issued on Mrs.

Montgomery's life (R. 15-18, Ex. 1, R. 227). Each of

these questions, as it appeared on the application, to-

gether with the answer given by the Montgomerys, was

set forth in the interrogatories (R. 15-18). The jury

was then asked, as to each question and answer thus

set out: "Was such answer wilfully false?"; "Was such

answer material?"; and "Did the defendant (Appellant)

rely on it?" (R. 15-18). As to question 29, the jury was

also asked, "Was such answer false?" (R. 17). In each

case, that is, as to each of the questions put by Appel-

lant in the application, and as to each of the answers

of the Montgomerys thereto, the jury found that the

answer was not wilfully false, and that the answer was

material and relied upon by Appellant (R. 15-18). Also,

in the case of question 29, the jury found that the an-

swer was not false (R. 17).

Question 27(e) asked whether Mrs. Montgomery

had, had been told she had, or had been treated for:

epilepsy, mental derangement, nervous prostration,

syphilis, paralysis, convulsions, or fainting spells (R.

227). Answering this. Dr. or Mrs. Montgomery wrote

in "NO", and underlined "nervous prostration (R. 159-

161, 227). This was done to note an exception (R. 161).

That is, they knew that Mrs. Montgomery had not

had, had not been told she had, nor had been treated

for any of the conditions noted in 27(e), with the excep-

tion of nervousness (R. 161). Mrs. Montgomery had

been treated in the spring of 1951 by Dr. Coen. a

psychiatrist, for a condition of which Dr. Coen spoke to

her husband in terms of nervousness, nervous exhaus-



tion, prostration (R. 157). At that time, Dr. Mont-

gomery was told by Dr. Coen that it would be very

good for Mrs. Montgomery to get outside and to garden

and to relax (R. 157). Dr. Dickel, a psychiatrist associ-

ated with Dr. Coen, testifying as a psychiatrist, and

assuming that he had been told that his condition was

schizophrenia, paranoid type, which was the diagnosis of

Mrs. Montgomery's condition in the spring of 1951,

would have indicated "nervous prostration" in answer-

ing 27(e) (R. 57-58). Based on the hospital records on

Mrs. Montgomery, Dr. Lee, Appellant's medical director,

who examined and approved her application on behalf

of Appellant, stated that she would not come under the

classification of "nervous prostration" (R. 109-110, 112-

113). This underlining of the term, however, put Dr.

Lee on notice that Mrs. Montgomery might be suffer-

ing from some mental or nervous disorder within the

meaning of the term, although he said he "didn't put

too much on that" because of the answer to question

28 (R. 114-115).

Question 28 asked the applicant to name all causes

for which she had been treated in the last ten years,

giving details and including particulars of any "yes"

answers to question 27(e) (R. 227). In answer to ques-

tion 28, two causes for which Mrs. Montgomery had

been treated were noted, i.e., nervousness and a sus-

pension of the uterus (R. 227). In each case, in addi-

tion to other details of these two causes for which she

had been treated, in accordance with the exact lan-

guage of the question, the name of the attending

physician was noted (R. 227). In the case of the nerv-



ousness this was Dr. Cooney who, in the spring of 1951

referred her to Dr. Coen for consultation, advise and/or

treatment (R. 41, 44). Appellant's medical director. Dr.

Lee, agreed that Dr. Cooney would still be the attend-

ing physician under these circumstances, and also stated

that in his examination of the application (he personally

examined and approved Mrs. Montgomery's application

for the Appellant (R. 100)) it would have made no

difference whether Dr. Cooney or Dr. Coen was noted

as the attending physician (R. 118). Dr. McGee, Ap-

pellant's medical examiner, also noted Dr. Cooney as

the attending physician for Mrs. Montgomery's nervous

condition (R. 144-146). This was so in spite of the fact

that Dr. McGee, who had examined other life insurance

applicants for Appellant, completing their applications,

and who was therefore familiar with the questions and

the information sought thereby, knew at the time of

the examination that Mrs. Montgomery had been treat-

ed by doctors other than Dr. Cooney for the nervous

condition (R. 144-146).

Question 29 asked if the applicant had ever consulted

any physician for any ailment not included in the previ-

ous answers in the application (R. 227). This basically

is the same as question 10 E in part 2 of the application

(the declaration to the medical examiner) (R. 230).

Question 33 asked for any additional facts or special

circumstances known to the applicant which might affect

the risk of insurance on the applicant's life, and of

which the insurer should be advised (R. 227). In

accordance with the request following this question, that

if there were no such facts or circumstances the appli-
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cant should state "None", Dr. and Mrs. Montgomery

stated "None" (R. 159, 227).

The verdict of the jury v/as, specifically, that none

of these answers was wilfully false, and further, that

the answer to question 33 was not false (R. 15-18).

Mrs. Montgomery's condition in the spring of 1951

was related by her husband to a menopausal situation

despite her relatively youthful age of 31 years, since,

oddly enough, the later women begin their menses, the

earlier they go through the change of life (R. 153).

Mrs. Montgomery had not begun her menses until she

was 17 and had two sisters who had gone through very

early menopausal changes—in their late twenties or

early tliirties (R. 153). While Dr. Cooney was treating

Mrs. Montgomery she periodically experienced difficult

menstruations and would become depressed as her men-

ses approached (R. 68-69). After her treatment at Holla-

day Park Hospital in April of 1951, and up until her

accidental death in January, 1956, Mrs. Montgomery's

health was good, although she continued to have some

trouble during menstruation (R. 156-157). At the time

of making the application Mrs. Montgomery's health

and physical condition were good (R. 162). She had

the ability to do all of her housework, manage a house-

hold including two children, shop, and to go out socially

and on vacations with her husband (R. 162).

The reaction described by Dr. Coen's diagnosis of

Mrs. Montgomery's condition in the spring of 1951 is

frequently manifested by women in the menopausal or

premenopausal years, some temporarily, some a little



longer, and some occasionally chronic (R. 54). Any

number of symptoms result from this condition, symp-

toms which are very common for women experiencing

or about to go into the menopause (R. 113). Appellant's

medical director. Dr. Lee, applied to the symptoms

exhibited by Mrs. Montgomery the term "psychosis."

which, when associated with the menopause, is insurable

and is considered a fair risk (R. 114). As Appellant's

medical examiner (in addition to his own private prac-

tice, he examines approximately 2000 applicants for

Appellant's policies each year (R. 109)), Dr. Lee does

not pay much attention to nervousness referred to in an

application if it is connected with menopause or surgery

(R. 120). From the information he had on Mrs. Mont-

gomery's application, including part 2 thereof, the

declaration to Dr. McGee as Appellant's medical exam-

iner, Dr. Lee was satisfied that the application was all

right and that no further investigation was necessary

(R. 118-119). Dr. Cooney, who was noted on the

application as the attending physician for the nervous

condition, was not contacted by Appellant with reference

to the application (R. 78. 114-115. 119).

As the medical examiner for Appellant for this policy,

Dr. McGee found Mrs. Montgomery, at the time of his

examination of her, to be in good health (R. 110. 131)

and he recommended acceptance of the risk (R. 231).

Using Appellant's policy application, which was brought

to his office by Mrs. Montgomery, Dr. McGee, on

October 14, 1954, gave her a complete physical exam-

ination, showing on the application what he did and

found (R. 130). He found Mrs. Montgomery to be in
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good health, with no indications of mental disease or

illness, or of nervous tension (R. 131, 144-145). There

was no question in Dr. McGee's mind when he examined

and talked with her that there was anything wrong

with her (R. 148). The tests made by Dr. McGee were

those indicated on Appellant's application (R. 131, 144-

145). Dr. McGee had no particular instructions, no

form of instructions, no rules or procedures, from the

company relating to the physical examination of appli-

cants for life insurance (R. 146).

Yet, in the teeth of Dr. McGee's testimony. Dr. Lee,

who at no time saw or examined Mrs. Montgomery,

answering a hypothetical question by deposition in Den-

ver, Colorado, stated that she was not in good health in

October, 1954, the month of Dr. McGee's examination

(R. 107)! Furthermore, in direct contradiction of Dr.

Coen's diagnosis of Mrs. Montgomery's condition (R.

90-91), and based solely on the hospital records. Dr.

Lee said Mrs. Montgomery's condition in the spring of

1951 was "severe" (R. 117)! Dr. Lee has had no special-

ized training either in the field of psychiatry or in the

study of nervous and mental diseases or ailments (R.

109).

Finally, Dr. Montgomery testified that in the over-

all discussions had with everyone involved in filling out

the application, he and Mrs. Montgomery did their best

to put down what they honestly believed her condition

had been and was (R. 169). There was nothing they

were attempting to conceal from Appellant in the appli-

cation (R. 162).
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Appellant's authorities do not support the contention

made by its Specification No. 1, i.e., tliat the record

here fails to show any substantial evidence supporting

the jury's findings. In Mutual Life Insurance Company

vs. Chandler, 120 Or. 694, 252 P. 559, the Court said

at 120 Or. 701 (252 P. 561):

"... In this case there is no dispute and the

Court also found that the assured did, indeed,

consult other physicians and was treated by them,
and that information was withheld from the com-
pany. . .

."

Despite this finding the trial court denied the insurance

company's prayer for cancellation of the policy, and, on

appeal, was reversed. The testimony there was uncon-

troverted that the insured, almost contemporaneously

with or at least a short time before making the applica-

tion, had consulted a physician other than the one

named in the application and had taken treatment from

him for tuberculosis. In the application, the insured

showed only that his tonsils had been removed and gave

the name of the doctor performing the operation.

In the instant case the jury's finding was contrary to

that of the court in the Chandler case. This verdict is

supported by substantial evidence. The finding by the

trial court in the Chandler case in favor of the insurer

distinctly distinguishes it from this case.

In Gamble vs. Metropolitan Life Insurance Co., 92

S.C. 451, 75 S.E. 788, the reviewing court held merely

that the question of misrepresentation should have been

submitted to the jury, since, although there was evi-

dence of misrepresentation in the application, the trial
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court nevertheless directed a verdict for the insured.

In the present case, the existence of evidence in Appel-

lant's favor is not determinative of its first Specification

of Error. That there is substantial evidence in support

of the verdict, however, is determinative of this point

in Appellee's favor.

Plaintiff in Comer vs. World Insurance Co., 65 Or.

Adv. Sh. 745, 318 P.2d 916, conceded the falsity of the

answers to the questions in the application but by the

doctrine of equitable estoppel tried to show that the

insurer should not be permitted to use against him the

application he signed (65 Or. Adv. Sh. 747-748, 318

P.2d 918-919). The Oregon Supreme Court examined

the evidence there solely for the purpose of determining

whether it established any basis for the equitable estop-

pel (65 Adv. Sh. 770, 318 P.2d 928). There is no

admission here that there were false representations.

That issue here was determined by the jury in Appel-

lee's favor.

The trial court in Martin vs. Metropolitan Life

Insurance Co. (CA 5, 1951), 192 F.2d 167, directed a

verdict in the insurer's favor. Answering a question

in the life insurance application as to what physicians

he had consulted or had treated him in the last five

years, the insured said, "None." Within four years of

the signing of the application the insured had been

frequently treated by a doctor for chronic bronchitis,

had been treated by another doctor for prostatitis

and urethral stricture, and had been treated by still

another doctor for a tumor of the kidney. The review-

ing court said:
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"On this evidence, Billingslea's [the insured's] un-
equivocal answer to the question as to what physi-

cians he had consulted or been treated by in the

last five years, 'None', was palpably untrue. . .

."

The reviewing court rested its affirmance of the directed

verdict for the insured on the clear falsity of the answer

touching the other doctors, holding that the concealment,

although not a wilful fraud, was material to the risk,

and justified avoiding the contract as a matter of law.

Certainly the facts of the Martin case distinguish it from

the evidence now before the court.

There was a finding by the District Court in Parker

vs. Title & Trust Company (CA 9, 1956), 233 F.2d

505 that the plaintiff (who was alleged to have con-

cealed material facts from the title company in applying

for a title insurance policy) had knowledge of the

defect in the title, alleged to have been concealed from

the title company. On appeal this court held the finding

was supported by sufficient evidence. In the instant

case the jury found there were no wilfully false answers

in the application, a finding which is likewise supported

by sufficient evidence. Appellant's contention regarding

half truths is inapplicable where, as here, both Appel-

lant's medical director and its medical examiner agree

that noting only the attending physician was a proper

answer to question No. 28. Dr. Lee was satisfied with

the application. "Nervous prostration" was explained

by the reference to treatment for nervousness by the

attending physician and further investigation was neither

indicated nor undertaken.

The facts were undisputed that the insured obtained
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reinstatement of his insurance policy by false and fraud-

ulent representations, knowingly and intentionally made

by him in the case of New York Life Insurance Co. vs.

Yamasaki, 159 Or. 123, 126, 78 P.2d 570. The ruling of

the Oregon Supreme Court affirming the decree cancel-

ing the policy has no application to the facts here.

Northwestern Mutual Life Insurance Co. vs. Cohn

Bros. (CCA 9, 1939), 102 F.2d 74 closely parallels the

instant case. The appellee-insured had a verdict and

judgment in the District Court in its action as bene-

ficiary on a life insurance policy. Appellant's defense

was that the insured had given false answers to ques-

tions asked by its medical examiner. In part 2 of that

application was a question asking whether, since birth,

the insured had suffered any disease of the liver. The

insured was shown to have had a disease of the gall

bladder. There was testimony that the gall bladder was

regarded by the medical profession as a part of the

liver. However, there was also testimony that laymen

would not so regard it. The trial judge denied a

requested instruction for a directed verdict for the

insurer on the ground of a wilful false statement

warranting avoidance of the policy. He left it to the

jury to determine the question whether the word "liver"

as used in the question included the gall bladder. This

Court, in affirming the jury's verdict said

:

"... Since there was an ambiguity in the use

of the word 'liver' in a question to be answered

by a layman, here was no basis for an instruction

for a verdict for the insurance company which had
prepared the questionnaire."
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It was held there was no error in refusing to instruct the

jury to return a verdict for the insurer.

Attention is next directed to 5 of Appellant's argu-

ment (Appellant's Brief 25-26). The "limited physical

examination" administered by Appellant's medical ex-

aminer was just as indicated by Appellant's application

form (R. 145). Appellant gives its medical examiners

no particular instructions, no form of instructions, no

rules and procedures and asks for no information other

than that appearing on its application form (R. 146).

Dr. McGee's testimony was that Mrs. Montgomery

answered all questions which he put to her, not that

she answered every question herself on part 2 of the

application (R. 136). Dr. McGee himself put the name

of Dr. Cooney, the attending physician, on part 2 of

the application (R. 146).

Furthermore the "limited physical examination"

contention is effectively countered by language from

Stipcich vs. Metropolitan Life Insurance Co., 277 U.S.

311, 48 S. Ct. 512, 72 L. Ed. 895. This language appears

in the Stipcich opinion immediately following the first

paragraph quoted by Appellant therefrom (Appellant's

Brief 27). The Supreme Court says:

"Concededly, the modern practice of requiring the

applicant for life insurance to answer questions

prepared by the insurer has relaxed this rule to

some extent, since information not asked for is

presumably deemed immaterial. (Citing)

Furthermore, the language which Appellant omitted

from the Stipcich opinion (preceding and following the

second paragraph quoted at page 27 of Appellant's
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Brief) makes it apparent the Court was concerned with

the particular factual situation in that case. After apply-

ing for the insurance and before delivery of the policy,

Stipcich had a recurrence of a duodenal ulcer, of which

he did not notify the company. The evidence was

uncontradicted that after the application was submitted

Stipcich consulted two doctors who told him it was

necessary to have an operation to remove the ulcer.

The United States Supreme Court reversed the ruling

of the trial court, which ruling had refused the bene-

ficiary's offer of proof that the insured communicated

this information to the company's agent who had

solicited the policy.

It is submitted that the jury's findings, that none

of the answers covered by the special interrogatories

was wilfully false, were and are fully supported by the

record in this case, and that therefore the District

Court did not err in denying Appellant's motion for

a directed verdict.

AS TO APPELLANT'S SPECIFICATION

OF ERROR NO. 2

Summary of Argument

Dr. McGee's knowledge at the time of the medical

examination that Mrs. Montgomery had been in Holla-

day Park Hospital was relevant and material to show

what information he had when he completed part 2 of

the application, and, having that information, how he

did complete the application.
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Argument

Contrary to the impression Appellant tries to leave.

Dr. McGee stated positively that he knew, when Mrs.

Montgomery was in his office for the examination, that

she had been in Holladay Park Hospital (R. 144). This

was uncontradicted. Dr. McGee could not remember

whether the information was discussed with Mrs. Mont-

gomery at the time of the examination (R. 145). Not-

withstanding this information, he "just put down the

one attending physician" (R. 146), just as Dr. and

Mrs. Montgomery did in part 1 of the application (R.

227). Counsel for Appellee, in discussing Dr. McGee's

testimony before it was admitted stated:

"Mr. Davis: But, you see, based upon the cases,

and I didn't mean to be disrespectful about it, but

all the application form says, it says attending

physician. It does not ask for any hospitalization.

It does not ask for anything." (R. 80).

Thus the testimony which Appellant says is im-

material shows to the jury the knowledge which its

medical examiner, who had done work for Appellant

before—who had filled out applications for Appellant

for other people—had at the time of the examination,

and having that knowledge, hov/ he completed the

application. Added to the doctor's examination of Mrs.

Montgomery and the matters he noted in part 2 of the

application, this evidence completes the picture, show-

ing the jury all that the medical examiner knew when

he made the examination for Appellant and completed

its application form.

Nothing in the decision in Henderson vs. Union
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Pacific Railroad Co., 189 Or. 145, 219 P.2d 170, the only

case cited by Appellant on this phase of the case, indi-

cates a contrary result. To be sure, the Oregon Supreme

Court there says at 189 Or. 160, 219 P.2d 177:

"... Before a case can be submitted to a jury

in this jurisdiction the proof of material issues must
have the quality of reasonable certainty, and a
finding dependent upon conjecture and speculation

will not be permitted to stand. (Citing)."

However, there is no conjecture or speculation in Dr.

McGee's testimony that he knew of the Holladay Park

Hospital situation. Without the slightest reservation, the

testimony was that Dr. McGee knew, at the time of

the examination, of the Holladay Park Hospital situ-

ation (R. 144).

Appellant's argument on this point does not present

any basis for the exclusion of the testimony.

STATEMENT REGARDING ATTORNEY

FEES ON APPEAL

Under Oregon law, inasmuch as the District Court

allowed attorneys fees to Appellee, should this Court

affirm the judgment, Appellee is entitled to such addi-

tional sum for attorney fees as this Court shall adjudge

reasonable on this appeal: ORS 736.325(2); Horwitz

vs. New York Lite Insurance Co. (CCA 9, 1935),

80 F.2d 295; American Surety Co. oi New York vs.

Fischer Warehouse Co., et al (CCA 9, 1937), 88 F.2d

536; Michigan Millers Mutual Fire Insurance Co. vs.

Grange Oil Co. (CA 9, 1949), 175 F.2d 544.
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CONCLUSION

It is respectfully submitted that, interpreted in the

light most favorable to Appellee, and drawing every

reasonable inference therefrom, there is sufficient evi-

dence, including all of Dr. McGee's testimony, all of

which was properly admitted, to support the jury's

verdict. This verdict, and the judgment based thereon,

must therefore be affirmed and this Court is respectfully

requested to make an allowance to Appellee for his

attorney's fees on this appeal.

BENSON and DAVIS,
W. F. Whitely,
Alan F. Davis.
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ARGUMENT

Specification of Error No. 1

1. Appellee suggests (Br 2) that appellant has mis-

represented tlie natinc and seriousness of Mrs. Mont-

gomery's condition when she was taken to Iloll.iday

Park Hospital the liist time. The statement in appel-

hint's brief (Br ()) is (hawn liom the (('(oid: it is en-

liicly ( oirect. and tlieic is iinlhinj^ in the portions of



the record cited by appellee contradicting or qualifying

it in any wayJ Counsel's concern is a revealing com-

ment on his case.

2. Appellee apparently believes (Br 3-4) that state

law controls the question whether there is sufficient evi-

dence to raise a question for the jury. This is incorrect.

".
. . The question of whether the evidence makes

an issue for a jury is one to be determined by the
federal courts by their own processes of reasoning
and conclusion, and not according to any rule or

standard which may be fixed for doing it by statutes

or decisions of a state."

(New York Life Ins. Co. v. Sparkman, 101 F2d 484
at p. 485 (CCA 5 1939))

See also: Ling v. Edenfield, 211 F2d 705 at p. 708

(CA 5 1954) ; Reid v. Nelson, 154 F2d 724 (CCA 5 1946)

;

14Cyc Fed Proc (3 ed 1952) 211-212 (§ 67.31).

The issue under federal law is whether there is sub-

stantial evidence from which reasonable men might

find the material, controverted issues in favor of the

plaintiff (14 Cyc Fed Proc (3ed 1952) 213 (§ 67.31)).

In the present case, the admitted and uncontradicted

facts demonstrate that appellant was entitled to judg-

ment as a matter of law.

1. Appellee's reference to page 155 of the record refers in fact to a different

and later trip to the hospital. I



3. Appellee has wholly failed to refute appellant's

charge (Br 18-19, 25-26) that the deceased wilfully

failed to disclose her prior medical history as required

by the policy application. Questions 10 (d) and (e) of

Fart 2 (Declaration to Medical Examiner) requested

information respecting ailments and diseases not in-

cluded in previous answers. They expressly requested

the "name and address of every physician consulted"

(emphasis supplied ).2 In answering the question, the

deceased specifically mentioned her alleged "nervous-

ness"; yet the only physician disclosed therein is "Dr.

Joe Cooney" (R 230). She failed to mention that she

liad been extensively treated by two psychiatrists, Dr.

Dickel or Dr. Coen, who were actually in charge of

her case.

The foregoing fads are admitted. I'hey are decisive

of the present appeal under the Oregon authorities re-

ferred to in appellant's brief. There was no conflict of

evidence with respect to them, and appellant was en-

titled to judgment as a matter of law.

4. The allegation in appellee's brief (Br 5) that

Mrs. Montgomery

2. Question 10 (d) is not, as suggested by appellee (Br 7), "basically . . . the

same" as Question 29 of Part 1. In answering Part 1, the deceased's "ner
vousness" had been mentioned in answer to an earlier question (Question

28) which requested only the namr of the attending physician Question
29 was answered "No" (R 227). Appellee's elaborate contention that Dr.

Cooney was Mrs. Montgomery's ".ittending physician" (Fir 6 7) is wholly
beside the point.



"had not had, had not been told she had, nor had
been treated for any of the conditions noted in 27 (e)

with the exception of nervousness"

is not supported by his reference to the record (R 161 ).

5. Appellee still insists (Br 7), despite his repeated

and express waiver of any claim based on waiver or

notice, that appellant was on notice of the true facts by

reason of Dr. Lee's extraneous knowledge of the de-

ceased's hospitalization. Nothing could illustrate more

graphically the prejudice to appellant caused by the

improper admission of Dr. McGee's testimony (Second

Specification of Error, Br 28-31 ) . It reveals exactly why

the evidence was offered, free from pious references to

Dr. McGee's alleged "interpretation" of the questions

in the policy application.

6. a) Appellee's discussion of the menopausal

origin of Mrs. Montgomery's condition (Br 8-9) does

not relate to the truth or falsity of her answers, but only

to their materiality. This question, however, has already

been decided adversely to appellee by the very jury

on whose verdict he relies. The jury has expressly found

that the answers on the application were material.

b) Further, the suggestion that her condition was

common in women approaching the menopause is



demonstrably incorrect. The deceased was taken to the

hospital by ambulance in an irrational condition and

during the course of extensive hospitalization was given

five shock treatments. How could this or any jury con-

clude that this was a "common" condition?

c ) Finally, appellee wholly ignores and fails to con-

tradict appellant's contention tfiat these were additional

facts relating to her medical history within the scope

of Question 55 (Part 1 ), which the insured was thereby

obligated to disclose and which appellee, himself a

doctor, must have known were material (Br 27-28).

As quoted (in part) by appellee himself (Br 11):

".
. . In this case there is no dispute and the court

also found that the assured did, indeed, consult other

physicians and was treated by them and that infor-

mation was withheld from the company. Under
such a state of facts the very great weight of well-

considered cases is to the effect that it amounts to

legal fraud, vitiating the policy. To hold othei*wise

would take from any party considering an offer the

right to ac(e|)t or reject the same, and this too at

the behest of the other party, although the latter had
stifled investigation by the concealment of matters

which woidd nalnially challenge the (onsideration

of the other. . .

."

(Mutual Ufe Insurance Company v. C/iandlrr, 120

Or fini at p. 701, 252 Pac )5Q (\Q27))



The record is conclusive that the deceased and her

doctor-husband, appellee, wilfully withheld informa-

tion which related to her medical history and was ma-

terial to the risk. They were guilty of legal fraud as a

matter of law, and appellant was entitled to judgment.

SPECIFICATION OF ERROR NO. 2

1. While the record shows that Dr. McGee knew

Mrs. Montgomery had been in Holladay Park Hospital

(Br 17), there is nothing in the record suggesting that

he knew that Dr. Dickel and Dr. Coen had attended her.

Consequently, there was no possible basis upon which

he could '''interpret the question to require only Dr.

Cooney's name. The asserted basis of admissibility was

completely lacking.^

2. Furthermore, Dr. McGee could not "interpret"

the question when he had only second-hand information

and knew nothing of her actual condition (R 135, 138).

The court's entire theory of admissibility ultimately

depended upon proof that Dr. McGee had first-hand

knowledge of the facts which would make the doctor's

conclusion (or "interpretation") helpful to the jury.

3. The question (10 d, e) did not seek the name merely of the "attending
physician." It requested the name of every physician consulted. Appellee's
assertion to the contrary (Br 17) and Dr. McGee's confusion (R 147) demon-
strate that appellee's case rests on a misconception of the facts. His con-

tention does not go to the fraud which is charged.



Since tliere is no claim of waiver or notice, appellant

could not be bound or prejudiced by his interpretation

of what the applicant or someone else might tell him.

The testimony was inadmissible and highly prejudicial.

3. Appellee is incorrect in suggesting (Br 5) that

Dr. McGee did not ask and receive answers to all of the

questions on the application when he interviewed Mrs.

Montgomery. In fact, he testified that she answered

every question which he asked and that ^^every question

was answered.^^ (R 136)



CONCLUSION

The evidence is conclusive that the pohcy was issued

as a result of legal fraud of the deceased and her doctor-

husband, appellee, and that appellant was entitled to

and did rescind it.

It is equally clear that prejudicial error was com-

mitted by the trial court in the admission of testimony.

It follows that the judgment of the trial court should

be reversed and entry of judgment directed in favor of

appellant. If the Court should disagree with appellant

in this regard, it should nonetheless allow appellant a

new trial.

Respectfully submitted,

KOERNER, YOUNG, McCOLLOCH

& DEZENDORF

JOHN GORDON GEARIN

JAMES H. CLARKE

Attorneys for Appellant

Eighth Floor, Pacific Bldg.,

Portland 4, Oregon.














